FEDERAL COURTS AND THE FEDERAL SYSTEM

January 22
exam:  open-book, 2-1/2 to 3 hours based entirely on in-class coverage; regular old law school exam

- for final: covered new federalism stuff on 11th, state-fed relations and major part of exam; look at Ex parte Young and 11th

- intro remarks, we will talk about how the court veers in one way or another via landmark cases (viz. federalism, separation of powers, etc.) hopefully, this course will provide some background to those views [systemic stuff]


- basically concerned with Art. III stuff and the role of the courts in the process

- consider a court’s action regarding impact on access between state/federal courts and the interplay between the systems

- consider the cases:  Marbury v.Madison, (seminal for doctrines of: right of judicial review [IP: surprised at Marshall’s expenditure in effort in making this point]; seeds set for review of executive orders [illustrated by Marshall’s treatment of the issue as a “delicate” question] not how, but the principle that it can be done; ); Martin v. Hunter’s Lessee, Supreme Court has authority to review State court decisions if federal questions are incorrectly decided (according to Holmes, J. this was more important than Marbury because of the underscoring of the “Supremacy Clause”); Ex Parte Young (right for a federal court to, under certain circumstances, to enjoin unconstitutional State action) [possibly “chipped away” by recent Indian Gaming Act cases]


- foundational cases to be followed by a contemporary update

- problems within federal system: separation of powers (non-delegation doctrine stuff) [example, Clean Air Act stuff]; role of the Court; federalism

- this is a course in process rather than substantive rights within the federal system

- implied rights of action in the Constitution has been undeveloped as of late but, Hegelian view, it will come back as another exercise in hypothesis, antithesis, synthesis

- there is a tension between the Court and the Congress which results in some accountability of the Court (which is mindful of congressional action); impeachment is also possible as to congressional action viz. the Court

- Alden case proposes that feds cannot commandeer state courts to adjudicate private claims for violations of federal laws [do state courts have ability to turn away § 1983 cases?]

FEDERAL COURTS OUTLINE

CHAPTER 1: THE DEVELOPMENT AND STRUCTURE OF THE FEDERAL JUDICIAL SYSTEM

Introductory note: The Judiciary Article in the Constitutional Convention and the Ratification Debates

- for most of the delegates, the judiciary was a secondary or even a tertiary concern

A. Background of the Convention

- problems with the Articles of Confederation and inadequate “national” government


- actions of individual states viz. treaties with Britain following the war

- when delegates convened, initially agreed to ignore limits of mandate to merely amend Articles

- principle questions involved the extent to which a new Constitution should create and empower a truly national government to replace the existing confederation


nationalists/federalists v. those suspicious of political elitism  dividing over foundations of legitimate government

- most crucial decision of the convention was that a federal government should be established with powers to act directly on individuals, not just on the member state.  The most important implementing decisions were those dividing power between state and national government and devising representative institutions in which the influence of passion and faction would be filtered if not eliminated.  Almost without exception, decisions regarding the judiciary were ancillary, and reflected settlements and divisions concerning more centrally controverted issues.

B. The Convention

- five main headings for principal decisions regarding the federal courts:


1) there should be a federal judicial power operating, like the legislative and executive powers, upon both states and individuals

2) the power should be vested in a Supreme Court and in such inferior federal courts as the Congress might establish

3) the federal judiciary should be as “independent as the lot of humanity will admit” and that its power should be judicial only but should include the power to pass upon the constitutionality of both state and federal legislation

4) the power should extend to nine specified classes of cases

5) in certain cases, the Supreme Court should have original jurisdiction and in he remainder “appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make”

- these decision reflected a general view of the role of the judiciary in an overarching scheme of shared national and state authority

C.  The Judiciary Article

1.  A Federal Judicial Power – joined with executive and legislative powers as part of a national government

2.  The Tribunals Exercising the Power – one supreme and one or more inferior; distinction between mandatory and discretionary establishment of the inferior tribunals, though

3.  Separation and Independence of the Judicial Power, p. 9


a.  Appointment of Judges


b.  Tenure and Salary


c.  Extra-Judicial Functions

4. The Power to Declare Statutes Unconstitutional – taken for granted throughout the debates as to both state and federal statutes

5.  The Scope of Jurisdiction


a.  Jurisdiction Based Primarily on Subject Matter: The First Three Headings


(i) Cases Arising under the Constitution, Laws, and Treaties of the United States


(ii) Affecting Ambassadors, Other Public Ministers, or Consuls


(iii) Admiralty and Maritime Cases (reflecting general inability of states to adjudicate these matters and that they usually involved foreigners)


b. Jurisdiction Based on Party Status: The Remaining Categories


(i) United States as a Party


(ii) Controversies between Two or More States


(iii) State and Citizens of Another State


(iv) Citizens of Different States


(v) Citizens of Same State, Land Grants Under Different States


(vi) States, or Citizens Thereof, and Foreign States, Citizens, or Subjects

6.  Jurisdiction of the Supreme Court


a.  Original Jurisdiction


b. Appellate Jurisdiction



D.  The Ratification Debates and Proposals for Amendment, p. 19


Excerpts from the Federalist Papers




No. 15




Nos. 22 (laws are a dead letter without courts to expound and define their true meaning and operation), 23-51, 78 (prevailing understanding that the Constitution contemplates judicial review)



No. 80


No. 81




No. 82


Note on the Organization and Development of the Federal Judicial System, p. 28



A.  The First Judiciary Act, indicator of the original understanding of Art. III and, in particular, of Congress’ constitutional obligations concerning the vesting of federal jurisdiction




1.  Court Organization – Supreme Court consists of 1 Chief Justice and 5 associate justices




2.  Jurisdiction of the District and Circuit Courts





a.  Jurisdiction Based Primarily on Subject Matter





(i) Cases Arising Under the Constitution, Laws, and Treaties of the United States





(ii) Cases Affecting Ambassadors, Other public Ministers, and Consuls





(iii) Admiralty Jurisdiction





b.  Jurisdiction Based on party Status





(i) United States as a Party





(ii) Diversity Jurisdiction

- originated the device of authorizing removal form state to fed for certain types of proceedings begun instate courts




3.  Jurisdiction of the Supreme Court





a.  Original Jurisdiction





b. Appellate Jurisdiction, p. 32 – sets forth three classes of cases providing for Supreme Court review of State final decisions – by “writ of error”




4.  The Overall Scope of Federal Jurisdiction Under the First Judiciary Act

- no general federal question jurisdiction in the lower federal courts, nor was there Supreme Court appellate jurisdiction where a federal claim was upheld; nor, save habeas, review of federal criminal cases



B.  The Ante-Bellum Years

- 2 emerging patterns: 1) basic structure and 2) the incremental adjustment of federal jurisdiction to reflect shifting political currents and, in particular, preferences for greater or lesser national authority vis-à-vis the states



C.  Reconstruction



D.  Structural Reforms

- Everts Act introduced review of federal judgments on writ of certiorari



E.  Political Responses to Federal Jurisdiction and Judicial Administration: The Lochner Era and Beyond, p. 38

- broader and potentially more intrusive scrutiny of federal and state legislation and congressional responses



F.  Further Reforms: The Article III Courts Today, p. 40 – synopsis of more contemporary changes



G.  Specialized Courts Under Article III




a.  The Court of International Trade




b.  The Court of Appeals for the Federal Circuit



H.  Non-Article III Courts and Adjudicators (accepted that Art. II provides limits to grant of such authority but no consensus as to the limits of circumspection). p. 43

- judges of Art. I courts lack the Art. III guarantees of tenure during good behavior and non-reduction in salary, but the tribunals’ functions are frequently indistinguishable from those of Art. III courts.



1.  Legislative Courts – typically charged with adjudicating disputes involving specialized subject matters or with exercising jurisdiction in discrete geographical enclaves, such as federal territories




a.  Courts of the District of Columbia 




b.  The Territorial and Related Courts




c.  The Tax Court




d.  The Court of Federal Claims




e.  Military Courts



2.  Administrative Agencies



3.  Adjuncts to the District Courts




a.  Bankruptcy Courts




b.  Magistrate Judges


I.  The Business of the Article III Courts



1.  The District Courts



2.  The Courts of Appeals, p. 53



3.  The Supreme Court


J.  The Administration of the Federal Courts


K.  Proposals for Change, p. 60



1.  Supreme Court Appellate Jurisdiction



2.  Original Jurisdiction of the District Courts



3.  Jurisdiction of the Courts of Appeals



4.  Specialized Tribunals



5.  The Size of the Article III Judiciary

CHAPTER II: THE NATURE OF THE FEDERAL JUDICIAL FUNCTION: CASES AND CONTROVERSIES


§ 1.  General Considerations

- in Ch. IX, relationship between 11th Amend. and federal civil rights actions

Marbury v. Madison, p. 67; What is the role of the Court.  

- Marbury was a midnight appointee of the previous administration, of which Marshall was the Secretary of State.

- Under the “organic Act” and the “Circuit Court Act”, a number of posts were created by the outgoing Congress with a new Party coming into power.

- Marbury’s appointment was one of 4 JOP commissions which were signed, sealed, but not delivered

- New President didn’t want Madison, new Sec. of State, to deliver them and the new Congress wanted to repeal the Acts creating the new posts.

- Marbury brought suit in Supreme Court under the “Writ of Mandamus” allowed for under § 25 of the Judiciary Act of 1789.

Issues for Court:

-
Does Marbury have a right to the commission?

-
If the right exists, and is violated, do the laws afford a remedy?

· Is Marbury entitled to the remedy?

· Nature of the writ

· Power of the court

· Applicable rules:  Judiciary Act of  1789 and Art. 3 § 2, cl. 2. The judiciary Act of 1789 gave original jurisdiction (enacted shortly after the constitution was ratified) for the Supreme Court to issue writs of mandamus.  However, this was in conflict with Article III of the Constitution which provided for appellate jurisdiction.

· Court’s rationale:  The right to the commission exists – it’s an irrevocable appointment signed, sealed, and protected by law.  Individual rights were violated and the violation was a result of acts not merely discretionary on the part of a cabinet official [infuriated Jefferson – intrusion into the Exec. Branch by the judicial].  Therefore, there must be a remedy under the law.  The nature of the writ goes to directing a cabinet official to correct an individual wrong associated with official duties and not merely discretionary ones, so it’s o.k.  However, the grant of power to issue the writ, as within the Court’s original jurisdiction, exceeds the original jurisdiction granted by the Constitution , therefore, the Judiciary Act’s grant of the writ of mandamus is unconstitutional.

· Effect:  Established the authority of the Supreme Court to review legislative acts for their constitutionality and Court’s position as the final arbiter of whether a legislative act is constitutional.  Such a review, determining which of two conflicting laws (congressional or constitutional) is the very essence of judicial duties.

Technically, Jefferson won – there is no authority for the Court to issue the writ.  But there are bigger underlying policy issues.   In short, can Congress make a rule contrary to the Constitution (here granting the Supreme Court a power contrary to what Article III says).  Answer = No.  

Marbury principle: Under Marbury v. Madison, it is the Supreme Court, not Congress, which has the authority and duty to declare a congressional statute unconstitutional if the Court thinks it violates the Constitution.

+ why decision in 1803 when writ filed in 1801? – Congress legislated-away two Supreme Court terms in between the writ and the case

+ only second time an “Opinion of the Court” was issued, under Marshall’s hand

+ “no cause has been shown”

+  the “delicate political issue” dealt with the Court involving itself with the actions of a cabinet head inside the Executive Branch

+ where could Marbury have gone? – a) a lower federal court – but none were in existence 1803; b) a state court – no state jurisdiction to address the wrong and provide for a remedy 

+ couldn’t Jefferson have fired Marbury even if the commission was required to issue”; wasn’t still in Jefferson’s discretion to deliver the commission?; even if Marbury entitled and not removable and actually delivery not required, would a mandamus actually lie – what about a suit for damages?

+ who came out on top as a consequence of this case? Executive Branch took a hit in being held to be reviewable by the Supreme Court for internal workings and Court survived for another day

+ if there were no Marbury, we would have to invent one – IP

+ in finding an Act of Congress unconstitutional, the Court utilized an Act that aggrandized the power of the Court, which it then “nobly” turned aside the proffer of expanded original jurisdiction

+ advisory opinion where discussing part about cabinet officers in the executive branch???

+ IP: amazed that the finding an Act of Congress unconstitutional  was so thoroughly grounded in terms of dealing with a written constitution and yet not discuss the history surrounding the constitutional provision which, in context, it was always assumed would include the principle of judicial review; cf. Martin v. Hunter’s Lessee where J. Story spent a lot of time discussing the historical basis for the Court’s action

+ Consider also the degree to which Marshall went in finding the applicable provision of the Judiciary Act unconstitutional


- did the applicable provision actually give the Court original jurisdiction as it pertained to issuing a mandamus?  or did it only apply where original jurisdiction was found or in instances of appellate action?


- why didn’t Marshall simply hold the Act did not apply in the particular instance? – ferreting out each branch’s respective roles and authority; set the table for the Court to review acts of Congress to come (difference between the incoming/outgoing parties)


- why didn’t Court utilize principles of statutory interpretation so as to avoid finding the Act unconstitutional (again, consider jockeying for position and the political backdrop)

+ IP: definitely not in the exercise of appellate jurisdiction here, but original jurisdiction application? Consider Marshall’s reading of the original jurisdiction portion of Art. III, following therefrom, Congress has determined that cases against ambassadors could be brought at the district court level with appellate review at the Supreme Court level (contrary to the grant of original jurisdiction)

 – defeats Marshall’s view of the section and leaves it to just be for the proposition that original jurisdiction cannot be added to

+ if Marbury was a public minister, why didn’t he fall within the confines of original jurisdiction pertaining to ministers and consuls – why no discussion??

+ p. 73 gives a parade of horribles in favor of the Court’s action in terms of unconstitutional congressional action –  but what about court acting unconstitutional??

+ Marshall also spends a lot of time addressing the supremacy of a written constitutional provision as to a legislative provision, rather, the real question was who would make the appropriate pronouncement?

+ one other thing the Court did not go into were any  institutional concerns and differences in capabilities between a legislature and a court in making determinations called for in the particular case (fact determining, law applying, precedent reviewing, acting on neutral principles – RECALL JURISPRUDENCE AND WHAT ARE “NEUTRAL PRINCIPLES”)

+ discussion of jurisdiction regarding cases and controversies as provided for in the constitution thus requiring a review of the constitution not the appropriate point of reference but whether the propriety of the legislative action itself

+ oath of office discussion not on point given the fact that officers in other branches take an oath of office to support and protect the constitution but they aren’t in a position to make constitutional determinations of other branch’s actions??

+ language referencing “pursuant to the constitution” likely referred to previous articles of confederation and not in terms of legislative action being pursuant to strictures of the constitution (formal requisites aside regarding presentment clause) – IP, this is likely a truer reading (finding acts constitutional if they are procedurally correct)

· Other Views:  establishing Supreme Court as branch with the power to review is consistent with separation of powers (least able to trample individual rights or exercise power to cause trouble) since it poses no danger to the Republic (no sword or purse).  Issues as to the counter-majoritarian effect resulting in countering a valid legislative process.  Others see this power as a practical condition for the successful operation of government – needn’t be exercised whenever the Court sees, or thinks it sees, an invasion of the Constitution (L. Hand)

Marshall wrote there is no common ground – either the constitution is supreme law of the land or Congress has limitless power.  Any law repugnant to the constitution is invalid.  This is supported by the framers intent for limited government. The court has the power to say what the law is – even if it is contrary to what Congress says.  

1) Constitution is the Supreme Law of the Land (Art. VI § 2)

2) Court’s job is to interpret the law

3) Any Act Repugnant to the Constitution is Void

4) The Supreme Court is the Body which makes this decision. 

Why not Congress?-  proof question

Where does it say the court decides? – proof question

The court has judicial power for all cases – what is the power? proof question

If the Constitution were not supreme – Congress would have limitless powers.  

Example – constitution says that you cannot be convicted of treason unless 2 witness come forward – can Congress change the rule to zero or three. Answer = no, the court can and should intervene.  

The other side was arguing that anything Congress does is political and there should be no judicial intervention.  Let the voters decide.  They say no – unless the constitution specifically confers a responsibility squarely with the executive officer (pre-textual commitment definition).  

Could also argue Congress is subject to voting – thus they are controlled by the people – so they should have ultimate say.  They also argue the Supremacy Clause merely states that federal laws are superior to state laws – it does not speak to the relationship with the co-equal branches – the court does not buy this either.  

Further Historical Context - Warren – The Supreme Court in United States History.  In short, Jefferson attacked the writ more because it was ordering one of his cabinet to act contrary to his orders.  He said who is the court to tell the president what to do.

Notes on Marbury v. Madison: p. 78


(1) The Derivation of Judicial Review


(2) The “Dispute Resolution” or “Private Rights” Model

– sort of the two sides of the debate on degree of “judicial activism” ; “dispute resolution” more akin to the founding idea of courts deciding cases; whereas, in the case of the Warren Court, “private rights” model not bound by only deciding “cases”


- what for the “passive virtues” which permit a court to avoid making a decision – IP: devices more so to avoid a conflict with a coordinate department or to avoid a difficult decision


- someone might eventually get to looking at the use of such tools in order to avoid appellate action and how it works today where so much of what the Court does is discretionary and can simply say – cert. denied. But how does it work in instances of lower court cases?

- “sober second thought”; one reason for conservatism in the Supreme Court is its desire to stay off the front line and avoid political controversy – as an institution, the Court usually takes its time to assess the import of its decisions and what it may do

- the usual course is for the Court to act in and among both the models of private rights and dispute resolution and the real area of action is in fashioning remedies


(3) The Public Rights Model

- depicts constitutional interpretation by the courts as other than an incident of the power to resolve particular, ongoing disputes between identified litigants.  Has 3 aspects.


(4) Overlap of the Models

 (a) – (d) functional requisites of adjudication, necessary?


(a) – concrete facts, always important, how important – depends on the circumstance and where not needed are in cases where a statute is deemed unconstitutional on its face


(b) – adversarial requirement for presentation of evidence – IP: in our system, necessary


(c) – adversary presentation for the formulation and decision of a legal issue (important in Marbury or Eerie??)


(d) – importance of concrete facts in limiting the scope and implications of the legal determination – important for restricting a holding to the matter at hand and not beyond what is necessary

- why is it the Court that should be making these determinations? Because of the limitations on any legislature and the overall court-oriented nature of the matters, anyway


(5) A Testing Case

– situation presented is not allowable.  Instead, the way to bring the claim properly is in line with the “English-only” case.  Case was decided in the lower court and went up to 9th Cir.  In the meantime, the petitioner had left her job and went to work somewhere else.  Arizona urged that the case was moot since the ( had left the job.  The panel, though, was want to decide the case (a la the private rights model) and said the mootness argument was a stupid argument.  At the Supreme Court level, the Court held that the case was moot, 9-0.


- there are some doctrines that will still permit review such as in Roe v. Wade circumstances where the condition under review cannot last for the duration of the litigation


- what should have been done was to bring the suit as a class action where someone could have then intervened to take the person’s place


(6) The Supreme Court and the Models


(7) Discretion - and necessity for Supreme Court to be able to avoid a decision where not warranted

(8) Retroactivity and Prospectivity of Judicial Decisions and the Judicial Function


- prospective decisions are more in the realm of law making and more appropriately the province of legislatures and not for judges to do in the federal system


- other idea is that you are deciding the present case but, in so doing, you will not make it retroactive except in cases based on circumstances


- present idea is that any new Supreme Court declaring a new principle has full retrospective application (in terms of all pending cases)

(9) Constitutional Interpretation by Non-Judicial Officials

- consider Jackson’s action in vetoing a bill authorizing a national bank because he thought it was unconstitutional even though Court had previously held it was constitutional - does not think the court should have authority over Congress – but neither should Congress have authority over the court. They should be independent.  

- Lincoln’s inaugural address at p. 89 and view of Court’s decision in Dred Scott – as between two parties, the Court’s decision is clearly binding; however, when a decision comes down which effects the entire nation as a result of an issue between private parties, does that mean the nation is frozen because of this decision?  Lincoln suggested that that was not the case because to give up acting would be to defer to an overarching tribunal not in the locus of lawmaker.

– constitutional questions are to be decided by Congress.  The problem is that people cease to be their own rulers if they cannot pass legislation without the approval of the court.

-  Text of the Constitution - Every officer takes and oath swearing to uphold the constitution. It is more of a formality to affirm honor and principles that it is a doctrine.  Another argument is that the oath means nothing as to upholding the constitution – that is not what their job is. Could have paradox – executive takes oath and believes act is in accordance – but the court does not – both are sworn to uphold the constitution – what then.  

What does “in pursuance thereof” mean.  The supremacy clause states that the constitution and the laws of the United States which shall be made in pursuance thereof are the supreme law of the land. It can be argued thus that any laws made by Congress after the ratification are the supreme law of the land – they were made pursuant thereof – even if contrary to the document – and are thus not subject to judicial review.  Thus, you could view it as more of a checklist procedural compliance type approach.   

Hand – The Bill of Rights – judicial authority is required. If this was not the case, there would be no supreme law of the land. The federal court is supreme as to the constitution. This is decided and is permanent and indispensable feature of out system.  

“Companion” case was Stuart v. Laird involving congressional repeal of Article III appellate court judgeships and raised a greater concern about being ruled unconstitutional

nn.:


- role of other departments in constitutional adjudication, specifically the role of the executive – Cooper v. Aaron:

Cooper v. Aaron (1958), (p.15) [supremacy of federal judiciary]

- Arkansas officials refused to abide by the federal court decrees requiring school desegregation

- Held:  Marbury declared basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution and State officials, also via the Supremacy Clause, would abide

federal judiciary supreme in exposition of the law of the Constitution; Governor who asserts a power to nullify a federal court order is restrained from so doing.

- Arkansas officials refused to abide by federal decrees requiring school desegregation

- Marbury “effect” – the effect of judicial review in ruling legislation unconstitutional is to nullify the finished product of the lawmaking process [countermajoritarian difficulty]

- Roosevelt’s actions in dealing with legislature telling them not to worry about constitutionality of legislation but leave it to the Court to make the final determination; IP – dangerous doctrine since congress has taken an oath to uphold the constitution, as well


Note on Advisory Opinions, p. 95 

- p. 95 lists areas covered by Court’s usage of “advisory opinion” 


- only so comprehensive in federal system, some states do permit advisory opinions


- impact on required judicial effort to answer the width and breadth of questions that could come


- what precedential effect to give an advisory opinion?

- restriction on “any judgment subject to review by a coequal branch of government” – IP, a good one and exemplified by the existence of the Court of Claims wherein a judgment rendered against the US could be honored, or not, by Congress, ( cannot be an Article III court because it was subject to review by Congress

- extrajudicial opinions, writing of books – IP – sometimes concerned about the actions of Justices

- declaratory actions and effect, n. 5, p. 96 – advisory opinions? 


- in federal system, it is a method of getting a judgment of a court which is not as concrete as a traditional suit awarding damages or an injunction; it allows a court to enter a judgment where there is an actual controversy to declare the rights and obligations of respective parties without going further as they might in a regular case


- hypo: have a contract one party thinks is illegal and wants abrogated but doesn’t want to disclaim the validity and breach it given potential for damages for another party ad you then bring an action to have the contract declared void

CHAPTER IV: CONGRESSIONAL CONTROL OF THE DISTRIBUTION OF JUDICIAL POWER AMONG FEDERAL AND STATE COURTS, p. 348


§ 1. Congressional Regulation of Federal Jurisdiction



Introductory Note on Congressional Power Over the Jurisdiction of the Article III Courts

- Art. III, judicial authority “shall be vested” in one Supreme Court and in such inferior courts as the congress may, from time to time, ordain and establish – judicial power is both appellate and original



(1) Sources of Congressional Power

- Art. III, § 2, cl. 3 – appellate jurisdiction subject to such exceptions as the Congress shall make

- Art. III, § 1 – provides for the vesting of federal judicial power; establishment of inferior tribunals generally understood to imply a power to create lower federal courts vested with less than the maximum jurisdiction that the Con. would allow.

- though state courts bound by Art. VI to respect and enforce federal law, Congress can impose such limits on state court jurisdiction as may be “necessary and proper for carrying into execution” the powers of the federal government



(2) Some Historical Limits on Federal Court Jurisdiction




(a) Jurisdiction of the Lower Federal Courts

- only in 1875 did a Reconstruction Congress provide an enduring grant of general federal question jurisdiction




(b) Supreme Court Jurisdiction

- Supreme Court has never had jurisdiction to review state court decisions on the basis that the parties are of diverse citizenship




(c) State Court Jurisdiction

- can provide for exclusive federal jurisdiction



(3) Congressional Authority and Constitutional Controversy

- where disagreements are over substantive decisions of the courts



(4) Residual Jurisdiction in the State Courts



(5) The “Parity” Debate, 351




(a) Parity as an Empirical or Sociological Concept




(i) Defining the Standard




(ii) Time and Change




(iii) Empirical Studies




(b) Parity as a Constitutional Concept

Sheldon v. Sill, p. 354 [Congress has the power to remove a case or controversy from the jurisdiction of the federal courts]

Nature of Case: Action to recover on a bond and mortgage

Fact Summary: (, Sheldon, executed a bond and mortgage. Hastings assigned to (, Sill, a citizen of another state, who then sued in federal court to recover on the bond and mortgage.

Concise Rule of Law: Congress has the power to remove a case or controversy from the jurisdiction of the federal courts

- brought into focus the constitutionality of an Act of Congress

- looks to whether or not a restriction on a Circuit Court’s diversity jurisdiction (statutorily provided original jurisdiction), as provided by Congress, was permissible

- the jurisdiction restricted diversity from assignees if the case could not have otherwise been brought for diversity

- Court went on to review the authority of Congress to restrict lower federal court jurisdiction under Art. III and stated that the statute passed by Congress which created the lower courts and conferred jurisdiction was an exercise in the Congress’ power

Ex Parte McCardle, p. 356 [Although the Supreme Court derives its appellate jurisdiction form the Constitution, the Constitution also gives Congress the express power to make exceptions to that appellate jurisdiction]

- Congress removed Supreme Court’s appellate jurisdiction under habeas review provided for by Congress under statute

- Supreme Court held that Congress had authority under Art. III to restrict the appellate jurisdiction of the Supreme Court and, once exercised, the case went away

- Congress acted after oral argument but before a decision had been rendered (C.J. sitting on Johnson’s impeachment)

- unlike Marbury, court held no jurisdiction and went no further whereas Marbury opined on the Court’s role before finding no jurisdiction

- last couple of sentences in second to last paragraph states remaining avenues of appellate review

– Man imprisoned in Mississippi for violating the reconstruction acts.  He was a racist.  In 1867 Congress had given the federal courts the power to grant habeas corpus in any cases where one was restrained from their liberty in violation of federal law – the law had been originally passed to protect persons locked up by the confederate states.  However, Congress now feared a rash of these suits because the civil war is now over – many people like this guy are now held.  Thus, Congress repealed the act giving the jurisdiction to the federal courts.  The court held Congress could strip the courts jurisdiction in this case.  First of all – appellate jurisdiction is not necessarily conferred by Congress – it is conferred by the Constitution.  But it is conferred with such exceptions that congress shall make.  It should be noted just because they do not have jurisdiction for habeas corpus cases related to the 1867 act does not mean that they lose the power to hear appeals for other types of habeas corpus cases.  

· action’s on McCardle’s part were prohibited by the Military Reconstruction Act (o/w, they would’ve been protected by the 1st Amend.)

· tension between policies of punishing the South and healing divisiveness

· Supreme Court’s jurisdiction in the matter authorized by 1867 Act for review of Cir. Courts denial of writs of habeas corpus

· There were 2 Ex Parte McCardle cases before the Supreme Court.  1 Was argued by State that this matter was not appropriate for the Supreme Court viz. Jurisdiction.  2d Case was on the merits

· Congressional action in restricting review was motivated by fear that the Supreme Court would declare the Military Reconstruction Act unconstitutional.

· S. Ct. heard the arguments and, prior to rendering a decision, the portion of the 1867 Act authorizing jurisdiction was repealed.  The repeal was vetoed but subsequently overridden

· Timeline:

· 2/15/1867 habeas corpus expanded and jurisdiction given to Federal Courts and review by Supreme Court

· November, McCardle petitions for a writ

· March 9, S. Ct. hears the argument

· March 12, repeal legislation passed

· March 25, vetoed

· March 27 veto override

· April 12, decision announced that jurisdiction is void
? HOW FAR REACHING
· Congressional authority defined in the Constitution

· S.Ct. could’ve ruled that effect of the repeal was void once arguments had been heard; could’ve ruled that the case goes forward under other habeas corpus authority

· S.Ct. did neither – fear of impeachment a possible reason (Congress had reduced the number of justices from 10 – 7)

· W/removal of jurisdiction, Ct. can’t proceed in the applicable case

· Currently, if Congress sought to remove jurisdiction, would have to check to ensure that some remedy remains available and that individual rights were not infringed as per constitutional guarantees

· ? What if Congress sought to remove appellate jurisdiction in 1st Amend. Cases?

· Is there still a remedy available?  Constitutionally protected?

· Congress could also seek to amend the constitution, rewrite legislation, impeach justices/reduce their number, withhold funding, suspend a term of the Court

· Speculation is that if the Congress went too far, S.Ct. would rule the measure unconstitutional

· Congress can restrict the jurisdiction of state courts and prescribe rules for procedure and for evidence

Jurisdiction Stripping – The issue is how far does the power to strip go.  Three limitations on Congress’s stripping power:

1)  Linguistic – this is essentially a linguistic argument  - what does exception mean.  Exception is to be construed narrowly – it does not mean you can destroy it.  The general rule is that the Supreme Court has appellate jurisdiction. To have uniformity and supremacy you must have one clear voice – that it the Supreme Court. 

2) Structural Limitations -  The constitution granted appellate jurisdiction to Supreme Court – Congress cannot usurp this.  

3) Additional Limitations (constitutional limitations).  

Diverse Issues – jurisdiction stripping often tried for a variety of things like school prayer, abortion, etc.  

The appellate jurisdiction of the Supreme Court – all exceptions must be such as not to destroy the essential role of the Supreme Court.  The supremacy clause mandates one supreme federal court in the land.  The Supreme Court is it.  Further argued that it is generally agreed that Congress cannot tamper with the court’s power – the problem is that no one can seem to exactly define where this is defined at.  In United States v. Klein  a statute directed the federal government to dismiss any suit in which the plaintiff relied on presidential pardon.  The court said that you may in certain cases take away our ability to hear a case – but you are not going to tell us how to decide an issue.     

Restraints from constitutional provisions other than Article III – Congress could clearly not eliminate the federal courts jurisdiction in cases brought by blacks or Jews. Even if they did violate Article III jurisdiction issues – they violate other clauses as well.  These are additional limitations on the ability to strip jurisdiction.  The amendments are effectively superior – they serve as checks on the power of Congress.  

Curbs on both Supreme Court and lower federal court jurisdiction – general thought is that it would be ok to take away appellate jurisdiction – so long as you gave primary jurisdiction – somehow they have to be able to hear it if they want.  

Prohibitions of jurisdiction by any court –probably could not prohibit a court review anywhere.  

- Felker v. Turpin,  supp. p. 33 (add to p. 370 of CB to para. 4) - 1996 Supreme Court case, Felker, 


- restrict repetitive habeas petitions; provided that if there were a successive petition and the Court of Appeals, under a specific standard, made a determination, a jurisdictional problem came up that the grant or denial (the gatekeeping function for entry to district court) was final and not appealable or subject to cert. 


- S. Ct. held that the statute in question, while withdrawing cert. jurisdiction did not effect its role in an original habeas petition

- habeas does not follow under the Supreme Court’s original jurisdiction and, since it involves proceedings which have already occurred, it goes to the Court’s appellate jurisdiction which can be circumscribed by Congress which also has authority to determine the scope of habeas relief

- Court reserved question of the problem that could result if there were divergent appellate decisions in exercising the gatekeeping function

 (similar to McCardle’s reasoning in that as long as there is a way to do it, then the route choked off would not be held unconstitutional)

- case reaffirmed Yerger and McCardle



A. Congressional Power to Exclude Cases from the Lower Federal Courts, p. 358



(1) Class of cases



(2) Mandatory Theories of Article III



(a) The Views of Justice Story



(b) Contemporary Echoes of Justice Story’s Arguments




(i)




(ii)




(iii)



(3) Internal and External Restraints



(4) The Norris-LaGuardia Act


B. Congressional Power over the Supreme Court’s Appellate Jurisdiction



(1) History



(2) Can “Exceptions” swallow the Rule?


- Dialogue pp. 365-66, discussing McCardle case in that if Congress removes one avenue of review, another one has to exist to preclude serious constitutional question of failing to provide a forum for a claim



(3) The Klein Case - p. 367 – Supreme Court held that congressional action stating the effect of a presidential pardon was unconstitutional in that it prescribed a “rule of decision” for how to decide cases and also represented an infringement on the exercise of executive power under the constitution

- subsequently, though, Congress has been able to change the substantive law during the course of an action and, essentially, provide a “rule of decision” (excepting cases in criminal law or instances of constitutional import such as separation of powers)

Robertson v. Audubon Society, Congress sought to overturn a court decision and while it was still pending, not final, it determined and directed that certain actions by a governmental entity met the requirements of the statute in question which was opposite of what a district court had held and congress had even referenced two particular cases in question – Supreme Court held that this was o.k. because congress had changed the applicable law which it could do – and then the court the case is before is required to apply the law at the time it gets it

- n. 21, p. 368 Plaut v. Spendthrift Farm, 


- involved congressional attempt to pass legislation which would have required closed/final cases to be opened back up for litigation and the Court held that this was unconstitutional action by congress (involved statute of limitations questions in implied rights of actions regarding securities litigation)


- it trenched on the judicial function under the separation of powers by enacting a statute that attempted to require Article III courts to reopen final judgments, entered before the passage of the statute in question, dismissing suits by one private party against another


- with respect to the statute of limitations in question, Congress had the requisite authority, as well as the ability to effect pending cases but not the cases that had already gone before (once final – it’s a done deal, what’s final is final)

- n. 22, p. 369, U.S. v. Sioux Nation of Indians, Court allowed Congress to effect the res judicata effect of a judgment which had been rendered in favor of the government (converse of what happened above, to some degree but U.S. the party and action favorable to U.S. citizens)

- supp. p. 33, p. 369 add to f.n. 21, Prison Litigation Reform Act stuff


- Klein’s proscription of Congressional prescription for rules of decision does not apply to congressional changes in substantive law where Congress effected an “automatic stay” provision and upheld it against constitutional challenge


- permitted ( in an injunction situation where prison conditions were under court review, to have an automatic stay where the injunction was challenged; in a 30-day period, the court had to review the merits of the situation to see if the conditions ran afoul of what was prescribed, afterwards, the stay went into effect until it was heard by the court


- Court asked the question of whether or not Congress could tell a court to stay its judgments?  Congress could do so because it did not involve a final judgment as injunctions do not end (in terms of final versus open judgments); question of the 30-days being too short left for another day (and whether that might have a separation of powers issue) Miller v. French, June, 2000 – 147 L.Ed.2d 326 


C. Congressional Power to Withdraw All Federal Jurisdiction



(1) Framing the Issue



(2) Constitutional Arguments



(3) An Indian Law Perspective


D. Congressional Preclusion of Both State and Federal Jurisdiction



(1) Jurisdictional Limits and Judicial Review under the Portal-to-Portal Act

- issues of where congress precludes state court jurisdiction


- no problem if federal jurisdiction remains open (exclusive federal jurisdiction)


- discussed where Congress can restrict federal appellate jurisdiction at Supreme level as long as it exists somewhere else

- Portal to Portal Act, p. 373


- issue arose from Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123
- Court held that government was responsible for overtime as set by Supreme Court in defining a portion of the Portal – to – Portal Act and Congress then passes a statute restricting jurisdiction in providing for damages arising under the previous definition of overtime


- p. 374, language of the act in question

- with Congress’ near plenary power over federal jurisdiction, the final constitutional standard bearer may be the forum provided by the state courts

(2) The Reach of the Battaglia Principle

- p. 374, Battaglia, Congress can’t remove Art. III courts jurisdiction in violation of constitutional rights (Due Process, Just Compensation, 14th)

- parity, difficult question to address depending on the type of case and the subject matter involved – state courts could be better over fed courts


- in area of civil rights, as a federal defendant, if you set up an immunity defense and you lose, you can set up an interlocutory appeal from the denial of a summary judgment motion for dismissal

- in instances where courts fashioned remedies form implied causes of action in cases of violations of constitutional rights, the Court has always stated that Congress can step in and modify the remedies provided for  (only cases going the other way are RFRA and Klein)


- Supp., p. 36, Reno v. Arab Anti-Discrimination Committee, 525 U.S. 471, 1999


- orders entered against some ragheads with statute in question removing federal jurisdiction in some classes of cases (3 specified cases) – Court states that these 3 cases involve discretionary actions by an executive department head so its effect on pending cases doesn’t matter


E. Congressional Apportionment of Jurisdiction Among Federal Courts and Limitations on the Authority of Enforcement Courts



(1) The Price Control Act



(2) The Lockerty Case



(3) Identifying the Proper Forum for a Constitutional Challenge



(4) Jurisdictional Limits on Enforcement Courts




(a) The Yakus Case



Yakus v. United States, - p. 382, ( could not join defense with claim that regulations under Price Control Act were unconstitutional.  Congress had set up a different enforcement court for the regulatory scheme 




(b) Falbo, Estep, and the Views of Professor Hart




(c) The Mendoza-Lopez Case


§ 3. Federal Authority and State Court Jurisdiction



Federalist No. 82


Tafflin v. Levitt, 444 [State courts have concurrent jurisdiction over federal claims, unless a statute states otherwise, the legislative history indicates otherwise, or the interests of the state and federal government are incompatible]

Nature of case: Review of federal court abstention

Fact Summary: A state court claimed the right to try RICO claims

Concise Rule of Law: State courts have concurrent jurisdiction over federal claims, unless a statute states otherwise, the legislative history indicates otherwise, or the interests of the state and federal government are incompatible

1.     RICO: "may sue in any appropriate United States district court."

a)     Could be read as implying exclusivity, but not as expressly requiring federal jurisdiction.

2.     Benefits/problems of exclusive federal jurisdiction

a)     Access to courts

(1)    Few U.S. District judges as compared to many state judges.

(2)    U.S. District judges concentrated in population centers, compared to state courts, which are distributed around the state.

b)     Uniformity of decision

(1)    No stare decisis effect of U.S. Ciruit court decisions on state courts.

(2)    Disparity between state and federal court decisions.

c)     Exclusive jurisdiction can leave a defendant in state court unable to assert a defense when the defense is subject to exclusive federal jurisdiction.

d)    Alternate model for court system:

(1)    Establish a court subordinate to the Supreme Court that would handle cases appealed from state supreme courts.

3.     Three pronged test

a)     "Unmistakable language" of the statute. Line of cases saying you have to have unmistakable clarity in the statute. Scalia says Congress has to be accountable for what it does, not leave it to the courts to guess and gap-fill the intent of Congress. Doesn't like turning to legislative history.

b)     Preemption — clear incompatibility between state and federal jurisdiction over civil RICO. Scalia rejects this argument.

c)  legislative history indicates otherwise

c)     Antitrust cases are exclusively federal.


Notes: (1) Foundations of State Authority




(2) Foundations of Congressional Authority

- in all cases to which the judicial power of the US extends, Congress may rightfully vest exclusive jurisdiction in the Federal courts




(3) Congressional Policy

- options: exclusive state original jurisdiction, subject to appellate review by the Sup. Ct.; exclusive fed. jurisdiction; concurrent fed and state jurisdiction with state court decisions subject to Sup. Ct. review; concurrent fed and state jurisdiction, but with a right of state court (s to remove to fed court





(a) Exclusive State Original Jurisdiction





(b) Exclusive Federal Jurisdiction





(c) Concurrent Jurisdiction

(1)   FELA

(2)    Securities Act

(3)   Workers Compensation





(d) Concurrent Jurisdiction with Right of Removal

(1)    Original or Appellate?

(a)    Appellate because it is coming from another court?

(b)    Original because federal court is the first case that will do something with the case.

(c)    Okay to remove before judgment, but can't remove after judgment. Removal after judgment is unconstitutional as against the Seventh Amendment.




(4) Identifying Implied Exclusion





(a) Claflin v. Houseman – held that state court retains jurisdiction, notwithstanding a grant of fed jurisdiction, whether state jurisdiction is not excluded by the express provision or by incompatibility in its exercise arising from the nature of the particular case





(b) General Inv. Co. v. Lake Short & M.S. Ry. – found that the federal antitrust laws impliedly exclude state court jurisdiction of federal antitrust claims





(c) Charles Dowd Box Co. v. Courtney, utilized Claflin test





(d) Gulf Offshore Co. v. Mobil Oil Corp. – synthesized prior decisions to formulate the 3-part test from Tafflin





(e) Yellow Freight System, Inc. v. Donnelly, Title VII litigation concurrent jurisdiction



(5) Implied Preclusion and the Judicial Function


Tennesee v. Davis, p. 455 [Congress has the power to enact statutes directing that certain state criminal prosecutions be removed to federal court]

Nature of case: Criminal prosecution for murder

Fact Summary: (, a federal revenue agent, was indicted for murder and scheduled for trial before a TN (() court.  A federal law allowed prosecutions of revenue agents to be removed to federal court.

Concise Rule of Law: Congress has the power to enact statutes directing that certain state criminal prosecutions be removed to federal court

- necessary and proper clause of Con. empowers Congress to pass laws facilitating the exercise of federal authority, including the judicial power

- removal statutes cannot be criticized as invasions of the sovereignty of the states, because the formation of the United States and the ratification contemplated a sacrifice of state autonomy

1.     Federal Officer tried for murder he says was committed in the line of duty as an IRS officer.

2.     Could this case be removed from state to federal court.

3.     His defense was under substantive federal law. 

a)     Trial record would be based on state procedure

b)     Trial court order would be based on state factual and legal conclusions and hard to get reversed.

c)    Removal adds fairness to process in this case.



Note on Removal Authority




(1) Historical and Constitutional Background




(2) Current Statutes and Issues

4.    Bivens case - fourth amendment violation.

5.     Mesa v. California - federal defense is what gives a federal officer the right to remove. (Arising under)


Tarble’s Case, p. 459 [A state court has no jurisdiction to issue a writ of habeas corpus releasing a person held by the United States or one of its officers]

Nature of Case: Petition for writ of habeas corpus

Fact Summary: Tarble, a minor, enlisted in the Army of the U.S., (, without his father’s consent (().  ( petitioned for a writ of habeas corpus to obtain the minor’s release from the service.

Concise Rule of Law: A state court has no jurisdiction to issue a writ of habeas corpus releasing a person held by the United States or one of its officers

- the harmonious interrelating of the two levels of government requires that the authority of one yield to the other, and it is the state that must give way

- federal government has plenary authority to maintain and regulate the military

- denial of state’s ability to issue writs of habeas against U.S. in no way threatens civil liberties, because the federal government is as jealous a protector of individual rights as are the states

Tarble's Case -I.     Seeds of problems

a)     If Tarbel stands for the proposition that the state can't enter habeas and Congress can take away federal court jurisdiction, then there would be no remedy for these claimants

b)     If Tarble stands for a taking of the right to petition for habeas, it can only be in the context of their being federal habeas relieaf available.



Note on State Court Proceedings Against Federal Officials




(1) Historical Practice




(2) Constitutionally Mandated Exclusion?




(3)  Alternative Foundations




(4) State Jurisdiction in Other Proceedings Against Federal Officials




(a) Mandamus, McClung v. Silliman (1821) Mandamus case. State courts can't issue

injunctions against federal officers
- Reverse Erie - to extent state court is going to handle a federal matter, what federal "procedures' must it adopt? Dice v. Akron, Canton & Youngstown Railroad. Must states follow federal procedural rules.

- Federal courts can enjoin state court action based on res judicata. 1.     Are state courts obligated to take concurrent jurisdiction?
Testa v. Katt, p. 469 (1947) [A state court cannot refuse to enforce a right arising from federal law for reasons of conflict with state policy or “want of wisdom” on the part of Congress]

Nature of Case: Appeal from reversal of an award of damages under the Emergency Price Control Act

Fact Summary: ( sought treble damages in R.I. State Court for (’s violation of the Federal Emergency Price Control Act for selling him an auto for more than the ceiling price

Concise Rule of Law: A state court cannot refuse to enforce a right arising from federal law for reasons of conflict with state policy or “want of wisdom” on the part of Congress

- State courts bound to enforce supreme law of land by Constitution 

a)     State court decided not to enforce federal statute because

they said it was penal (it required awards of treble damages).

b)    Rhode Island had to take the case and follow federal law.

c)     States don't have to enforce sister state penal statutes, but do have to enforce federal statutes under the Supremacy Clause.

d)    Valid Excuse:

(1)    Rhode Island had penal statutes of their own. If it hadn't, that might have been a valid excuse.

(2)   Forum non conveniens.



Note on Obligation of State Courts to Enforce Federal Law



(1) From Power to obligation

- Mondou v. New York, CT state court must accept jurisdiction of a claim under FELA b/c a state court with acknowledged jurisdiction over analogous state law claims could not discriminate against federal claims on an underlying policy disagreement with a federal statute




(2) The “Valid Excuse” Doctrine

- Howlett v. Rose, p. 475 – FL state courts obliged to entertain § 1983 action against a local school board; since a state statute had waived immunity in similar cases, State would not be heard that they had a valid excuse to not hear case because waiver of immunity did not extend to § 1983 actions; Court found this discriminatory and invalid

Felder v. Casey, p. 475 – Court refused to permit application of a state notice-of-claim statute to a federal civil rights action filed in state court under § 1983; Court also argued that state notice-of-claim requirement would interfere with federal civil rights policy

General Oil v. Grain, p. 476 - If a state official violates your federal constitutional rights, you have a right to go into state court and get an injunction. (Berch likes this case) Could go from there to U.S. Supreme Court.




(3) 10th and Related Doctrines

(a) National League of Cities v. Usery, p. 476 (prohibited congressional mandates to the States  as States) – overruled by Garcia


(b) FERC, held that a federal statute that required a state administrative/legislative body to consider or do certain things, procedures, was not violative of the 10th amendment; Court stressed that the area of public utility regulation was one that Congress could choose to preempt altogether and that the states could avoid the federal obligation by opting not to regulate


(c) Garcia v. SAMTA, permitted congressional action, via commerce clause power, against States on theory that States can impact legislation affecting them by participating in the federal system


(d) New York v. U.S., p. 477; [can’t commandeer legislatures] Court invalidated a congressional act as outside the scope of the commerce power; provision held unconstitutional required states that failed to provide for disposal of internally generated radioactive waste by a certain date to take title to the waste and thereby assume associated liabilities; in Court’s view, Congress lacked power to either “commandeer” the states into regulating waste disposal or require states to take title to waste – accordingly, Congress lacked power to offer the states a choice between those 2 courses (Garcia different because it subjected states to legislation also affecting private parties)


(e) Gregory v. Ashcroft, p. 477, held that state requirement for judges to retire at age 70, identified as state constitutional officers, could not be impacted by federal ADEA; opinion called for unmistakably clear language in the applicable legislative Act to “alter the usual constitutional balance between federal and state powers”

- Supp. p. 40 (added to p. 477) Printz v. U.S., [can’t commandeer executives] federal mandate for states to perform background checks on gun purchasers, effectively commandeered executive officials (law enforcement) to effect a federal mandate


- discussion regarding ability of congress to affect state judiciaries but not legislatures or executives

- Printz and N.Y. had to distinguish the FERC case in order to arrive at their respective conclusions


- consider other cases such as Lopez, VAWA viz. 10th Amendment

- Alabama v. Garret, H/O, involved 11th Amendment issues; proscribes suits against states for violations of ADA where money damages are sought [might still have injunctive relief] – can help prospectively (out of luck if involves 10th but not necessarily so in regards with 11th); possibility of criminal actions with respect to state officials in individual capacities or U.S. itself could bring suit

Federal Legislation telling states they have to handle cases against states

1.     Alden — can't commandeer state courts to do this




(4) Federal Criminal Prosecutions in State Court




(5) State Jurisdictional Obligations and the Unfounded Mandate Reform Act


Dice v. Akron, Canton & Youngstown R.R. (p. 479) [Though federal claims may be adjudicated by state courts, state laws are never controlling on the question of what the incidents of any federal right may be]

Nature of Case: Negligence action under FELA

Fact Summary: (, a railroad fireman was injured in an accident involving a train of the (
Concise Rule of Law: Though federal claims may be adjudicated by state courts, state laws are never controlling on the question of what the incidents of any federal right may be.

- “reverse” Eerie case [state court determining federal issue and should be using federal law but own procedure]

- infuriates I, FELA case (creates RR liability in certain situations and gives RR worker (s right to sue concurrent in fed/state court; it also takes away the right of removal by ( leaving the action in the state court where a ( really wants to be there)

- R.R. claims that ( had signed a release; doctrine stood that even fraud would not vitiate a release from suit

- goes to Supreme Court with several issues: which law controls; what is the content of the law (if state law holds then Ohio Supreme Court opinion answers this); and, if for any reason the case is remanded, what will be the mode of trial (judge or jury?)


- issue one was decided as one of federal law given the defense raised was as to a federal right


- the correct federal rule, the applicable content of the law, was what was announced by the trial court


- the trial is to be by a jury in order to afford the ( all the protection called for by the Act in question [OH provided for juries to determine if there was fraud and then for the judge to determine if there were any defenses to the fraud] – last paragraph of p. 480 – correct, though? – cf. note (3), p. 486

- state laws are not controlling in determining what the incidents of this federal right shall be

- note 2(c), p. 485, Brown v. Western Ry. of AL; state dismissed complaint for failure to state a cause of action under the FELA where implementing a local rule calling for complaints to be construed “most strongly against the pleader”.  The Supreme Court reversed and held that local rules could not defeat a right of trial granted by Congress


- IP: how does this square with (s ability to choose the court in which to bring the suit and then be able to avoid rules regulating the cause therewith; represents Supreme Court trumping state court procedural rules to provide for the suit to be brought

- consider, in context, the case where federal law applies, such as Civil Rights laws, but they look to state law for determining a defense, such as statute of limitations – in this instance, federal law looks to state SOL

- Supp. p. 41 Johnson v. Fankell, held that a state court, in a suit against a state official under § 1983, need not provide an interlocutory appeal from the trial judge’s denial of a motion for summary judgment based on qualified immunity.  The Court termed “qualified immunity” “’an entitlement not to stand trial or face the other burdens of litigation’” and the State court procedural rules precluding interlocutory appeals was not trumped by § 1983.  SEE REMAINDER OF STUFF FROM SUPP.

- note (4), p. 487, the Felder Case.

- Court assumed that a state’s notice-of-claims statute would not apply in a federal court § 1983 action; held that the notice impacted the effective bringing of a suit so it was no good for federal stuff


- see ? at top of p. 488, probably correct but it should not have been an assumption and the notice could have been applicable in both state and fed courts

- note (5), p. 488 – highlighted stuff, key points in regards to telling state courts how to adjudicate claims of federal rights


(i) – IP: of course; (ii) of course that’s true, we take the state courts as they are, if Congress is murky, such as in Dice, then treating the independence of state governments can’t be sacrificed to implied congressional findings; (iii) certainly and don’t set aside the reality of federal common-law composed of judge-made law

- once you have federal constitutional error, what standard applies when determining harmless error, state or federal?  IP: would be consistent to apply fed standard in terms of applicable remedies

CHAPTER V: REVIEW OF STATE COURT DECISIONS BY THE SUPREME COURT, p. 492


§ 1. The Establishment of the Jurisdiction


Development of the Statutory Provisions


1.  The Judiciary Act of 1789 and the Amendments of 1867

- statutory development: Judiciary Act of 1789, provided for Supreme Court review of state decisions involving a specific category of federal questions (§ 25) – last paragraph limits review to narrow area


2.  The Judiciary Act of 1914 Act of 1914, authorized S.Ct. to review state court decisions that upheld a federal right (previously restricted to only those cases holding against the federal question) upon writ of certiorari


3.  The Judiciary Act of 1916 Act of 1916, expanded review on certiorari, by substituting writ of error  to include other reviewable cases to include where exercise of fed authority in question, as opposed to the actual authority;


4. The Judiciary Act of 1925

- further broadened review via certiorari, provided that an improperly filed writ of error was to be treated as a writ for certiorari


5. The Revised Judicial Code of 1948


6. P.L. 100-352

- took away state court judgment appeals as of right and made all review by certiorari


7. Rules of the Supreme Court


Martin v. Hunter’s Lessee, p. 495  (1816) [Announces appellate jurisdiction of Supreme Court over State Courts] – land dispute involving return of land to British subject.  The State of Virginia confiscated the lands and gave them to Hunter.  The Virginia court held for Hunter – per the State confiscation.  The US Supreme Court overruled and ordered the Virginia Court to enter judgement for the British Subject.  They refused arguing the US Supreme Court had no authority over them.  The US court said they do have review jurisdiction.  This was a very big threat to the constitution.  The court said their power extends to all cases, period.  They have appellate jurisdiction where they do not have original jurisdiction.  The constitution and federal laws are supreme – to have supremacy you must have only one – you cannot have 40 or 50 different supreme laws decided by the states.  The final power must lay somewhere and under the US system – it lays with the supreme court.  If this were not the case, some states would interpret one way and other states another way.  This would result in chaos.  

-  Martin was the British nephew of a VA citizen who bequeathed land to his nephew.  VA, acting pursuant to state laws (as to confiscating lands owned by British subjects), confiscated the lands and granted them to Hunter who brought an action of ejectment v. Martin.  The VA District Court ruled for Martin whose claim was fortified by anti-confiscation clauses in Treaties of 1783 and 1794 with Great Britain.  VA Court of Appeals rev’d. holding: 1) State perfected title before any treaty and 2) 1796 Act of Compromise between Fairfax claimants and State claimants, which was adopted by the VA State Legislature, settled the matter against Martin.  Supreme Court rev’d. VA Court of Appeals holding that title was not perfected and the Treaty of 1794 confirmed title in Martin.

-  VA Court of Appeals refused to obey Court stating that § 25 of the Judiciary Act extending Appellate jurisdiction was unconstitutional.  However, given the wording of the Constitution on appellate jurisdiction, and §25 of the Judiciary Act, no other way to read the language than to afford the Supreme Court appellate review of the State’s.

(Court’s Appellate review of the state court’s)

- VA granted lands, bequeathed by a VA citizen to his British nephew – Martin, to Hunter, pursuant to a state law confiscating lands owned by British subjects.  

- VA District Court ruled for Martin (fortified by anti-confiscation clauses of 1783, 1794 treaties w/GB)

- VA C.A. reversed holding:

1) state’s title to Northern Neck perfected prior to any treaty

2) in any event, 1796 Act of Compromise, between the claimants and adopted by the VA legislature, settled the matter v. Martin

- In 1813, Supreme Court reversed the VA C.A. and VA refused to follow instructions to enter judgment for the appellant.

- VA maintained that extension of Supreme Court’s appellate jurisdiction to VA court, as per § 25 of the Judiciary Act, was unconstitutional

- Marbury carved out the role of judicial review (not specifically mentioned in Marbury but assumed).  That case dealt with legislative acts in particular.  Here, deals with review of state courts.  Marshall recused himself from this case because of business ties to the land in question

- VA jurisdiction over the matter was a consequence of involvement of a VA citizen and a VA statute

- Arguments for Supreme Court review:

Supremacy Clause

Art. III, § 1, w/no Federal Courts in existence, appellate review of the state’s the only logical application to existing language

§ 2 – judicial power and extent goes to all cases under the Constitution and laws of the U.S.; need for uniformity in interpretation and application

§ 25 of the Judiciary Act allowed for “writ of error” 

- as to issues of state sovereignty, states expressly bound by the Constitution

- two other cases in civil rights areas where states interpreted state law to cause civil rights issues

- idea of judicial restraint in juxtaposition to Bush v. Gore – yada yada yada, rant rant rant, yada yada yada

- mentions often ideas of legal process and “neutral principles” and despises the possibility that the decision was politically based


- focus on forcing the state court to adhere to Supreme Court decisions within  process of the federal system that gives consistent deference to state sovereignty

- taking jurisdiction from lower fed courts, from Supreme Court’s appellate jurisdiction, form both lower fed and S.Ct. and where Congress has tried to take jurisdiction for all courts, fed and state

- Congress can always choose among available remedies

- in terms of whether there are any constraints on Congress, look to Art. III (IP: nearly plenary power under this provision) and then there are other constraints, i.e. external constraints (external to Art. III) such as Equal Protection or Due Process constraints 

- Congress has threatened to take away federal jurisdiction in certain categories of cases (flag burning, desegregation with busing remedies, abortion, etc.) – such action freezes the law as it exists at the time it goes into effect


- say Congress is in position where, of course, they cannot change substantive constitutional law and they remove S.Ct. jurisdiction, what will state courts do?  State courts will have to look at what the status of precedent was at the time the restriction on jurisdiction went into effect: 1) ignore it, because there will be no higher review with the result, especially if it’s a federal constitutional question, in 50 different versions; 2) abide by it and freeze what Congress was reacting to anyway

Martin v. Hunter’s Lessee, p. 495 [recently cited in Bush v. Gore for degree of respect paid by Supreme Court to state court determinations of state law]

- see p. 5 above for specifics

- stands for proposition that Supreme Court can review state court decisions which involve federal questions

- when VA finally attacked the Supreme Court’s order, it was 21 years later and after 25 years of § 25; if it had come earlier in the day, hmm?

- as mentioned in Johnson’s concurring opinion, the best argument for appellate review is that the state justice signed the writ of error in the matter (hurts the state’s later argument)

- Marshall’s involvement in the underlying matter is fruitful for inquiry, though he recused himself from the determination

- the case basically held that Martin had title to the land but Supreme Court had to send it back to have the state court enter the final judgment; state court then held § 25, granting appellate jurisdiction, unconstitutional

- on second review, again on writ of error because VA state court would not enter the judgment as per S.Ct. order, IP: first part of argument does not hold given the fact that some cases could not be heard on appeal so not all cases were reviewable as considered by the constitutional grant of authority; opinion also considered the history of the respective provisions

- two arguments: 1) land had escheated in 1782 prior to treaty with Britain in 1783 and 2) Act of Compromise provided for land to go to Martin


- as for first argument, involves interpretation of state law and S.Ct. looked at state law and found that state had not done what was provided for therein, so treaty holds and land belongs to Martin


- Court states that it can look to the Jay Treaty, as well, in taking judicial notice as it is the Supreme Law of the land and avoided looking at the Act of Compromise because it was not in the record

- following determination that state was wrong and previous holding was correct, Court goes on to say, p. 504, last 2 paragraphs


Note on Attacks Upon the Jurisdiction



(1) State Resistance to § 25.



(2) Cohens v. VA – p. 506



(3) Supreme Court Review Today



(4) Review by Lower Federal Courts

- note (4), p. 507, a host of problems with Congress dictating effects of stare decisis on state courts (problems given the fact that stare decisis comes from effect of opinions rendered by a reviewing court) – somewhat absurd [might be an exam question]

- can congress constitutionally mandate the res judicata consequences of a state court action as a function of a congressional act (those who would have been strangers to the state court action)

- enforcement of the mandate, issuance of mandamus, holding persons in contempt


Note on Enforcement of the Mandate



(1) The Supreme Court’s Mandate



(2) Mandamus to Enforce Compliance



(3) Entry of Judgment

- p. 509, NAALCP v. Alabama – action by S. Ct. 

- “for proceedings not inconsistent with this opinion” allows a state court to affirm their prior decision on state law grounds resulting in a Pyhrric victory for petitioner



(4) Remedies for Violation of Mandates, p. 509


Murdock v. City of Memphis, p. 510  [Supreme Court will not review a suit resting on an adequate and independent state ground that supports a state court decision, even when the case contains a federal question]

Nature of Case: Appeal form an action for breach of a deed of trust

Fact Summary: ( sued the City of Memphis, (, in a state court in TN ,alleging that under an 1844 deed the ancestors of ( had deeded the land to the city to be held in trust for the purpose of establishing a naval depot and that since no such use was made of the land it should revert back to (.

Concise Rule of Law: Supreme Court will not review a suit resting on an adequate and independent state ground that supports a state court decision, even when the case contains a federal question

- 2 grounds, provision of Judiciary Act of 1789, as amended in 1867: 1) if adequate and independent state grounds, no jurisdiction and 2) Supreme Court binds itself, almost always, to state court’s decisions as to state law matters.


§ 2. The Relation Between State and Federal Law



A.  Substantive Law


Michigan v. Long, p. 528 [When a state court decision fairly appears to rest primarily on federal law, or to be interwoven with the federal law, and when the adequacy and independence of any possible state law ground is not clear from the face of the opinion, the decision whether or not the federal courts have jurisdiction to review that decision will be made but accepting as the most reasonable explanation that the state court decided the case the way it did because it believed that federal law required it do so]

Nature of Case: Review of decision reversing a criminal case

Fact Summary: ( asserted that Supreme Court without jurisdiction to review the Michigan Supreme Court’s decision reversing his criminal conviction, his claim being that the decision below rested on an adequate and independent state ground.

Concise Rule: When a state court decision fairly appears to rest primarily on federal law, or to be interwoven with the federal law, and when the adequacy and independence of any possible state law ground is not clear from the face of the opinion, the decision whether or not the federal courts have jurisdiction to review that decision will be made by accepting as the most reasonable explanation that the state court decided the case the way it did because it believed that federal law required it do so.

- if the state decision states indicates clearly and expressly that it is alternatively based on a bona fide separate, adequate, and independent state ground, it will not be reviewed



Note on Review of State Decisions Upholding Claims of Federal Right




(1) Justice Stevens’ Argument




(2) The 1914 Expansion of Supreme Court Jurisdiction




(3) Supreme Court Review to Promote Uniformity and Protect States’ Rights




(4) Supreme Court Review to “Unfreeze” State Political Processes

CHAPTER IX: SUITS CHALLENGING OFFICIAL ACTION


§ 2. Suits Challenging State Official Action



A.  The 11th Amendment and State Sovereign Immunity


Hans v. Louisiana, p. 1041 [Under the 11th, the judicial authority of the federal courts does not extend to a suit against a state by one of its own citizens]

Nature of Case: Appeal from judgment dismissing action

Fact Summary: Hans, (, a citizen of LA, (, sued the state in federal court to recover money

Concise Rule: Under the 11th, the judicial authority of the federal courts does not extend to a suit against a state by one of its own citizens

- 1890 case where citizen of LA sought to recover interest on coupons annexed to bonds issued under state provision

- LA later passed act that barred payment of interest and Hans brought suit in federal Circuit Court alleging that State action violated constitutional provision prescribing impairment of contracts

- Court addresses question of whether there is jurisdiction based on a federal question


- previous cases established that a State cannot be sued by a citizen of another State, or of a foreign state, on the mere ground that the case is one arising under the Constitution or laws of the United States (held that 11th precluded these suits)

- Court’s reasoning focuses on point that a State is not amenable to suit unless it has expressly consented to it; also looks to the language of the Judiciary Act of 1789 in providing for Circuit Court jurisdiction concurrent with that of the State courts – so, if a state could not be sued in its own court, how could the Circuit Court exercise such jurisdiction?

- nevertheless, the Court did hold that the State cannot grant or contract and vest property or rights and then remove them without the other party having recourse to the courts

- IP: talking about vindication of federal rights and respecting State sovereignty



Note on the Origin, Meaning, and Scope of the 11th



(1) Chisolm v. GA

- Art. III verbiage in § 2.

Chisolm v. Georgia, p. 1047

- 1793 suit brought by South Carolina citizen in an action of assumpsit against Georgia in Supreme Court as an original case

- Court rejected argument that Court had no jurisdiction and that Georgia was immune from such suit and that the literal verbiage of the Constitution permitted the suit

- additional points brought out involved the incompatibility of sovereign immunity with the republican form of government and popular sovereignty




(2) Adoption of the 11th
Chisolm case results in the 11th Amendment; agreed that ,at a minimum, it overturned the Chisolm case but does it do anymore than that?



(3) The 11th and the Marshall Court- language of 11th Amendment in question


- prohibiting suits against states by citizens of other states and of citizens or subjects of any foreign state

- what remains is federal question jurisdiction and admiralty jurisdiction

- Before the Civil War, the Supreme Court faced relatively few cases involving the 11th.  And until 1875, there was, of course, no general federal question jurisdiction

- Chief Justice Marshall then ascends to the Court, what doth portend thereby???





(a) Cohens v. Virginia, p. 1048


- 1821 case,  where (s convicted in VA for selling D.C. lottery tickets, in contravention of VA state law; sought review in Supreme Court via Supremacy Clause in that Congress had authorized the lottery


- Court affirmed the conviction in the state but the Court also rejected the State’s claim that it could not be a party to a suit in error by stating that the suit was entirely defensive, sought no affirmative relief and, thus, was not a “suit” in the context of the 11th Amendment [substantively, 11th could not impact appellate action by the Court in reviewing a State court’s action; Marshall also read 11th to restrict party-jurisdiction and not as to a federal question basis]

- n. 7, bottom of p. 1049 – 11th Amend. does not impair Supreme Court appellate jurisdiction over cases arising from state courts





(b) Osborn v. Bank of United States, p. 1049

- money stolen from U.S. Bank pursuant to collecting an unconstitutional tax


- holding zeroed in on fact that party in the suit was a state official and not the state in question, Ohio, so strictures of 11th not violated; also, the suit involved an injunction to prevent state officials from violating the law





(c) U.S. v. Peters; CT sailor and PA both claimed the proceeds of an admiralty prize sale which had been paid to the state treasurer, since deceased, and were held by his personal representative.  Supreme Court ruled that an order requiring the representatives to pay the proceeds to the sailor did not violate the 11th, because the suit was against the officer (or his rep.) and not the state.




(4) The Interpretation of Hans, Its Aftermath, and the Continuing Controversy over Its Meaning and Validity





(a) Intro

p. 1051, (a) – before Hans, Court never read 11th to say a citizen of a State could not bring suit against a State asserting federal rights


- Court has later held that a foreign state cannot sue a state (though not particularly mentioned) and that the 11th extends to suits in admiralty, which is not mentioned in 11th – yet, Court has never held that 11th impairs suits by a State against a State or by the U.S. against a State


- the Court has held that a State’s immunity from federal court suit may be waived, and that, at least in certain circumstances, state immunity may be abrogated by Congress (but must be abrogated or waived expressly and without obfuscation)




(5) The “Diversity” Interpretation of the 11th, p. 1051


- Atascadero: Need clear and unmistakable intent to abrogate by Congress in the valid exercise of Constitutional power

- possibility that Congress under 14th amend., § 5, could enforce laws against states directly which would otherwise have 11th immunity (some restrictions though in terms of extending the impact of the 14th)

- problems with statutes that attempt to abrogate state immunity; when interpreting the statute, did Congress really  intend to abrogate the immunity? [consider in context of textualist and original/framer’s intent viewpoint]





(b) The Nature of the Immunity Recognized In Hans and Its Progeny – Constitutional immunity or simply a recognition of want of jurisdiction?




(5) The “Diversity” Interpretation of the 11th  - focusing on citizen-state diversity aspect as circumspecting party status-based jurisdiction

(6) The Constitutional Status of a Federal Question Suit in a Federal Court Action Brought Against a State by a   

      Citizen of Another State: A Textualist Answer to the Critics of Hans?

(7) The Constitutional Status of a Suit Against a State in the Courts of Another State

n. 7, p. 1056; Nevada v. Hall case where suit against NV brought in CA which rejected NV’s claim of sovereign immunity and the judgment went for the (
- other issues: what is a state agency under 11th, what impact § 1983? multi-state agencies do not garner 11th immunity and neither do local governments




(8) Federal Suits Against State Agencies and Local Governments – a suit against a statewide agency is considered a suit against the state




(9) Federal Court Suits Against Multi-State Agencies



Ex Parte Young

Ex Parte Young, p. 1058 [If an act that a state attorney general seeks to enforce is a violation of the federal constitution, the officer, in proceeding under the act, comes into conflict with the superior authority of the constitution and is stripped of his official character and is subject, in his person, to the consequences of his individual conduct]

Nature of Case: Derivative action challenging state railroad rates

Fact Summary: In a derivative action brought by the shareholders of various railroads, alleging that state legislation regulating railroad rates was confiscatory and violated 14th, Young, (, the attorney general of MN, the state in which the action was brought, defended his enforcement of the legislation under the 11th

Concise Rule: If an act that a state attorney general seeks to enforce is a violation of the federal constitution, the officer, in proceeding under the act, comes into conflict with the superior authority of the constitution and is stripped of his official character and is subject, in his person, to the consequences of his individual conduct

- involved injunctive relief against state officials who were allegedly acting under color of state law in violation of federal law and federal rights – suit brought in fed court [remember that you have to find state action in that, in terms of 14th, the official has to be acting pursuant to or under color of state law – yet not so much the state so as to run afoul of the 11th]

- held: fed courts have power to prospectively enjoin action in violation of federal law (no retrospective relief or money damage relief)

- in this case, MN State Attorney General prohibited from enforcing a state law regarding a railroad fee schedule 

- although this case did affect the State’s coffers, the effect of implementing the requisite action is inherent to the process and does not equate to “money damages”

- Crane, case brought in TN state court where ( argued that anticipated state action would violate federal rights; TN state court declined jurisdiction and Supreme Court held that a state court must hear such a case for injunctive relief as it pertains to the violation of federal law



Note on 11th and Suits Against State Officers




(1) The “Party-of-Record” Rule




(2) The Post-Reconstruction Bond Cases



(3) The Significance of Ex Parte Young


Edelman v. Jordan, p. 1066 [A suit by private parties in a federal court seeking to impose a retroactive liability that must be paid from public funds in the state treasury is barred by the 11th]

Nature of Case: On writ of certiorari in an action for declaratory and injunctive relief

Fact Summary: (, an applicant for disability benefits, claimed that the administration of the state of IL, (, aid programs violates the 14th in that it fails to process disability application within the maximum time allowed by federal law

Concise Rule: A suit by private parties in a federal court seeking to impose a retroactive liability that must be paid from public funds in the state treasury is barred by the 11th.

- if there’s a violation of federal law, you can’t sue for retrospective relief, even if you try to term it equitable relief, only for prospective injunctive relief

- state action, pursuant to state law in implementing a federal program, ran afoul of the federal program’s requirements; Court did not permit back payments

- Court rejected “constructive consent” to suit by a State where a State participates in a federal program (the AABD program) – it must be expressed in the language of the underlying statute


Note on Kinds of Relief Permitted in Suits Against State Officers



(1) Some Questions About the Edelman Decision

- in Ford Motor case, Court held that you couldn’t sue the state for taxes paid under protest because of its impact on the state’s coffers and the suit for return of money places the state in the position of the real party in interest and brings in import of 11th

- means for State waiver: by statute (as to both State and federal suits but must be specific as to both for it to have effect as to both); waiver by failure to state the objection under immunity in a case



(2) The Prospective-Retrospective Distinction

- looking at Edelman and prospective relief is the difference between cost of conformity and taking money from the State, n. 2, p. 1073 (Court retreats some from the prospective-retrospective nature of the money costs implicit in the execution of the judgment in question)



(3) Attorney’s Fees Awards



(4) The Aftermath of Edelman: The Quern and Green Decisions, p. 1075



(5) State court actions.  Can states invoke sovereign immunity in state courts regarding assertions of federal rights (in terms of Supremacy Clause and state court obligations)


Note on Pennhurst and the Bearing of 11th on Federal Court Relief for Violations of State Law



(1) - n. 1, p. 1077, Pennhurst State School & Hospital v. Halderman, 1984 case where Court restricted reach of federal court jurisdiction in suits against state officials for violations of state law (involving case of pendent jurisdiction where federal claims brought and state claims appended thereto)


- case to reform a state mental hospital to bring it into conformity with federal and state laws; Appellate Court, 3rd Cir., rested affirmance on federal Act; Supreme Court held that the federal Act did not provide the substantive rights referred to and remanded for proceedings not inconsistent with the opinion – later case came back up and re-affirmed by 3rd Cir. on state law grounds and Supreme Court held that the suit against the State was barred by 11th.


- regarding ability of federal court to enjoin action in violation of federal law, 11th amendment does not permit a federal court to require a state official to conform to state law



(2) Pennhurst and Larson



(3) The Implications of Pennhurst - n. 3, p. 1082, implications of Pennhurst: can choose to bring the action against state in a state court (including claims of violations of federal statutory rights but it could be thereafter removed to fed court); could bifurcate the issues and bring them in the respective court (problem, though, if real target is fed claim and state court decides issues first: 1) claim preclusion involved then because the fed claim could have been brought in state court related to the transaction in question; 2) might also be issue preclusion problems in the subsequent course of the fed case); blow-off the state claim and avoid problems therewith or bring all claims and ask state to stay proceedings until fed case resolved (some states will cooperate with this course of action) – bottom line, no simple solution as a result and bifurcation the likely best course of action

- p. 1083, (b) straight answer is yes given principles of federalism and the Pennhurst ruling



(4) Suits Against Local Officers

- n. 4, p. 1083, suits against local officials struck down because of the interrelationship between the county and the state and the state-sourced funding (relief against county implicated state and incomplete relief if only county officials involved)

? what should, or could, Congress legislate in and then hold States accountable in a court of law at either the federal or state level?

1) method: US could bring suit against a state official to enforce a law; US could bring suit as a sovereign; US could bring suit on behalf of individuals

2) have States waive sovereign immunity in program areas as a condition for receipt of funds in the program

3) ex parte Young stuff, f.n. 14, p. 93-Supp. sue state official in individual capacity to enforce compliance with fed law

Seminole Tribe of Florida v. Florida, Supp. P. 86

Alden v. Maine, Supp. P. 124

Alabama v. Garrett, handout

- Alden/Seminole involved statutory violations and not necessarily a violation of constitutional rights

IP: fear most from Seminole and Coeur d’Alene, the inapplicability of ex parte Young – if you chip this away too much, could present real problems later on in the further development of the jurisprudence

- Coeur d’Alene, whether tribe owned certain lands in dispute with the state and sought injunction against state which was, essentially a quiet title action prohibited against states by the 11th Amendment

- Congressional protection viz. trio of cases:


- 14th/§ 5 action by Congress (what kind of showing?)


- federal government brings suit (parens patrie)


- state consent (require amendment of copyright act providing for exclusive federal jurisdiction) or partnership entities involved


- condition receipt of federal funds (clear statement, no “constructive consent”)


- Ex parte Young action


- injunctive suit in state court (Crane)


- state bring suit on behalf of citizen 


- provide criminal sanction for violation of federal statute

Union Gas, 4-1-4 opinion with 5 justices holding constitutional to abrogate immunity under Commerce Clause, 4 others went with Brennan in trying to make diversity case for 11th viz. Chisolm

- need to find some basis under the 14th for these kinds of congressional action because of § 5 of the 14th which works to restrict the States under § 1 of the 14th (specifically mentioned in Title VII case by Rehnquist)

- keep in mind some of the cases involving implied rights of action for rights protected under the Constitution

- over long term, need to address instances of unjust takings, viz. due process clause of 14th; Congress may be bale t show repetitive adverse action by the States (as in terms of violating patent laws)  - in terms of voting rights violations, a la South Carolina v. Katzenbach, could Congress legislate in the same manner?

- idea of states consenting, p. 120-Supp.

pp. 121-23, “Constructive” Consent

- how can you reconcile Hans and Seminole? – No congressional action in Hans that opened up the courts as there was in the later cases


- if the sovereign immunity sought after is outside the text of the 11th, then it is a common law sovereign immunity that Congress can abrogate by appropriate legislation

- p. 117, Suits by United States

- Coeur d’Alene, p. 119

- can Congress require state courts to open up to adjudicate claims of federal rights?  Crane case held that state courts must open up their court systems to suits claiming injunctive relief against state officials violating federal law


- can still go to state court seeking relief for a violation of federal law or does Alden throw this out? Why better than going to a federal court?  Pennhurst doctrine: if you bring injunction action against state official for violating federal law, can’t also bring action for violations of state law in a federal court

- remember we’re talking about state immunity and if you are suing someone in their individual capacity, not a suit against the state for any other purpose (state might indemnify the ( but it does not mean the state is the ()


- far different set of circumstances when talking about lesser corporate bodies such as municipalities and school boards, etc.

- p. 135, certain limits regarding state sovereign immunity . . . (highlighted stuff) – 6 different limits



B.  Federal Constitutional Protection Against State Official Action

Home Telephone & Telegraph Co. v. City of Los Angeles, p. 1105 [The federal courts may exercise jurisdiction over suits alleging that state officials have violated the 14th to the federal constitution, even though no state court has yet considered the possibility that the conduct complained of has likewise abridged the state constitution]

Nature of Case: Suit seeking injunctive relief 

Fact Summary: ( passed an ordinance that established the rates that ( could charge to its customers

Concise Rule: The federal courts may exercise jurisdiction over suits alleging that state officials have violated the 14th to the federal constitution, even though no state court has yet considered the possibility that the conduct complained of has likewise abridged the state constitution

- complaint that rate scheme (unreasonably low rates) resulted in unjust taking of property and violated due process under 14th

- City argued that, to get to 14th, until action declared to be State action, where state court said action was o.k., couldn’t bring before Federal Court

- City argued, also, that there was no federal jurisdiction because no diversity of citizenship

- Court held: there is a Constitutional right to go to federal courts

- reasons for rejecting City’s argument:


- problem with going this route, beyond power of Congress to thereafter alter the direction


- where there is a coincidence in federal and state constitutional provisions, they would have to wait for state’s to fully adjudicate the matter before they could pass on the claim


- did not want to make states the primary guarantors of enforcing constitution in 14th Amendment cases


- problem with determining whether suit against officer in individual capacity or as a state official for purposes of 11th


- problem with the 14th being narrowed in exercise of Federal judicial power by adopting this approach because rather than provide Federal government with ability to enforce rights against states via 14th, Federal government stayed until states determine their own course of action in 14th cases


Note on the Scope of Federal Constitutional Protection Against Unauthorized State Action


(1) The Relation Between the 11th and 14th Amendments

+ Florida Prepaid patent – federal statute which wanted to open fed court systems to patent infringement suits against states under either article I or under statute since there was not sufficient finding of necessity to call for this approach – also, see p. 113, Supp.

(2) The Barney Case and its Aftermath


- Barney v. City of New York, can’t get federal jurisdiction by stating a violation of state law as the basis for denial of a federal right


(3) The Implications of Justice Frankfurter’s View


(4) The Relation Between the Home Telephone Doctrine and the Materials That Follow



C.  Federal Statutory Protection Against State Official Action: Herein of 42 U.S.C. § 1983

+++ Keep in mind the era in which § 1983 passed and general distrust of state tribunals for remedying rights violations

Monroe v. Pape, p. 1111 [An action under § 1983 is supplementary to a state remedy, and the state remedy need not be first sought and refused before the federal one is invoked]

Nature of Case: Appeal from dismissal of action brought under § 1983

Fact Summary: ( sued (, who represented the city of Chicago, under § 1983 after 13 Chicago police officers allegedly invaded (’s home, searched without a warrant, and arrested and detained ( without a warrant and without arraignment

Concise Rule: An action under § 1983 is supplementary to a state remedy, and the state remedy need not be first sought and refused before the federal one is invoked

- Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory, subjects or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws (statutes, common law?), shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.

+ IP: prior suits for injunctive relief, as in Ex Parte Young, were actually 1983 suits; from 1875 to 1980, jurisdictional amount requirement could serve to frustrate federal jurisdiction (prior version of 1331); with no $$ amount restriction, bring under 1331 (§ 1983 provides for the federal question jurisdiction)

- this case was unusual in that it was a suit for money damages (not possible under general constitutional approaches)

- City of Chicago claimed not liable under Civil Rights Acts nor for actions committed in performance of its governmental functions; police officers demurred claiming no federal jurisdiction

- ( claimed that 4th rights violated making the claim a constitutional tort

- allegation of facts constituting a deprivation under color of state authority of a right guaranteed by the 14th satisfies to that extent the requirements of § 1983

- Issue before the Court was whether Congress meant to give a remedy to parties deprived of constitutional rights, privileges and immunities by an official’s abuse of his position – Court says yes

- § 1983 had 3 main aims: 1) override certain kinds of state laws; 2) provided a remedy where state law was inadequate; 3) provide a federal remedy where a state remedy, though adequate in theory, was not available in practice

- no answer that State has a law which, if enforced, would provide relief; federal relief is supplementary and the state right need not be first sought and then refused before invoking the federal right

- initially held that Congress did not undertake to bring municipal corporations within the ambit of § 1983 given the “Sherman Amendment” (trying to bring cities within scope of 1983)

- Frankfurter dissent argues that 1983 should not be invoked until state’s deny the relief sought after, then state law, etc. used to deny a right


Note on 42 U.S.C. § 1983: An Overview

- “gap filling” in interpreting § 1983 because of lack of definitions or precision i the statutory language regarding implementation of § 1983


(1) The Meaning of “Under Color of Law” - keep in mind need to find state action for 1983

- federal common law usually provides the source for understanding here


(2) Jurisdiction Over § 1983 Actions

- what is “under the laws of the U.S.”? can be statutory grant of substantive/procedural rights??


- previously, had to use 1343 for federal jurisdiction but only went to “equal protection” cases so provided a problem when 1331 still had a jurisdictional amount


(3) The Growth in § 1983 Litigation


(4) Remedial and Procedural Doctrines in § 1983 Actions

approaches to interpreting 1983 (Remedial and Procedural Doctrines in § 1983 Actions); might sometimes be a question of conflict of laws


Allen v. McCurry, state criminal case and ( claimed constitutional rights were violated via 4th violations and trial court found no violation and ( convicted.  ( brought § 1983 against police officer involved in the 4th situation and police officer demurred claiming issue already adjudicated – res judicata.  Supreme Court held that this was the same as any other suit and looked to see if the forum would permit issue preclusion in this instance and reversed and remanded for finding on the matter.  Argument that § 1983, passed subsequent to full faith and credit provision, overturned that provision, not accepted.


(5) Attorney’s Fees - § 1988, recovery of attorney’s fees

- (’s can receive but (s only get if ( brought a frivolous or vexatious suit


(6) Relationship Between the Remedy Under § 1983 and the Writ of Federal Habeas Corpus

Heck v. Humphrey, p. 1124; if relief under § 1983 would serve to overturn an existing state court criminal conviction then the proper remedy is habeas corpus and not § 1983

Note On Individual Officers, Local Governments, And States as Defendants in Actions Under § 1983

(1) Individual Officers as Defendants: Personal Capacity Suits

(2) Individual Officers as Defendants: Official Capacity Suits

- keep in mind, also, that if state indemnifies a state official, it does not turn the suit into one against the state in terms of 11th or under 1983 (sue individual in their individual capacity)

(3) The Distinction Between Personal and Official Capacity Suits

(4) Local Governments as Defendants.  The Monell Decision

Monell v. Department of Social Services, held that cities can be liable under § 1983 as “persons”


- cities and counties may be sued directly under § 1983 for damages or for declaratory and injunctive relief (always permitted before via Ex Parte Young) “where the action is alleged to be unconstitutional implements or executes a policy statement, ordinance, regulation or decision officially adopted and promulgated by that body’s officers.  Moreover local governments may be sued for constitutional deprivations visited pursuant to governmental ‘custom’ even though such a custom has not received formal approval through the body’s official decision-making channels.”

- Court next had to determine whether cities could be held liable for punitive damages and they held that common law precluded punitive damages against cities at time § 1983 passed so Congress could not have meant for cities to be so held liable

- immunities regarding official actors, could be absolute (as for prosecutors re civil suits) or qualified; standard evolved to determine whether immunity pertains is whether a reasonable official acting in the official’s position believes they were violating the persons constitutional rights, if so – qualified immunity (were they aware of the law as it stood at that time??)


- in case where a reasonable official would not believe they were violating the rights, then qualified immunity applies; then go to sue the city based on custom or usage, etc.  Would the city have immunity?  Court held no.  Courts look to law at time it stands when determining city liability but is goes to the law at the time an individual acted.


- example: city says if you have a mentally retarded person, put them in the wagon and hit them over the head.  At time of event, law permitted it and police officer would have qualified immunity.  City would be held liable if law changed by time case came to court

(5) The Scope of Municipal Damages Liability After Monell

- n. 5, p. 1127-28, **** - allocation of costs among principals

IP: interesting that states are not liable under § 1983 even though states were the precursor for the legislative action


(6) The Meaning of “Policy” or “Custom”


Oklahoma City v. Tuttle, p. 1129


Pembaur v. City of Cincinnati, p. 1129, imposition of governmental liability under § 1983, Supreme Court held that a single decision of a high official like the county prosecutor, who had authority under state law to decide whether the officers should enter and whose decision “may fairly be said to represent official policy,” was an adequate basis for imposing liability (sufficed as custom, etc.).  Dissent argued that single decision made in haste did not serve as an adequate basis for imposing liability under § 1983.


City of St. Louis v. Praprotnik, p. 1130, state law determines who is a policymaking official even if policymakers delegate discretion to act and the action is otherwise actionable


City of Canton v. Harris, p. 1130, failure to train suit, focus has to be on adequacy of training program viz. actions of officers required to perform- deliberate indifference??


(7) An Appraisal of Monell and its Progeny


(8) Implied Remedies Against Local Governments

- respondeat superior rejected


(9) States and State Agencies as Defendants

- Will, case brought against a state in US D.C. under 1983 and court saw issue with 11th (Congress could abrogate state immunity under § 5 of the 14th and then need to determine if Congress has so acted and nothing like this in 1983); Will then brought case in state court against state under 1983 given concurrent jurisdiction and avoid 11th.  Supreme Court still said can’t sue state in state court under provision where no clear statement re abrogating State 11th immunity.

Note on § 1983 as a remedy for the violation of a federal statute, p. 1133

(1) Historical Background

(2) Maine v. Thiboutot, challenge to denial of welfare benefits filed in state court.  Supreme Court held that it stated a good claim under § 1983.  Dissent argued that § 1983 only meant to apply to rights secured by Constitution and laws providing for equal rights.

IP: § 1983 provides for express causes of action where implied causes of action might have been otherwise instituted


(3) The Implications of the Thiboutot Decision - foreclosure of implied remedies where Congress provides for express remedial mechanisms

- latest action on Thiboutot resulted in Supreme Court affirming the holding therein


(b) The Application of § 1983 to Preemption Claims


§ 3. Official Immunity

- recall that Ex Parte Young permits suits against State officials in their official capacity for prospective injunctive and declaratory relief

- hypo: assume court decides to abrogate the Exclusionary Rule, now assume Congress wishes to adopt an Exclusionary Rule as a legislative measure precluding use of evidence taken in violation of the 4th


- Congress can create Rules of Evidence, but can Congress bind the states to this?  No.  No enactment provision authorizing Congressional action in this area.  Exclusionary Rule applied to States by virtue of incorporation of 4th through 14th.

- look at Alden cases and say the cases are about federalism and the distinction between State and Federal power; other way of looking at it is as a power play between the Court and Congress?


- IP on this view: 1) with the Boerne case (mentioned in Alden cases), had a confrontation between Congress and the Court (over OR v. Smith and free exercise of religion); 2) Seminole case, involving commerce area, whether Congress, in using commerce clause, could override 11th – Court says no but then looks at § 5 of the 14th (Alden, Florida Pre-Paid stuff) and the Court is seeking to determine who gets to say what is “necessary and proper”?  Compare this approach with McCulloch v. MD and the overall deference given to Congress.  This Court may only be saying they are the authors in determining sovereignty issues.

- Illustration of Court v. Congress stuff, given § 1983 stuff, States are not parties and if Congress wants them to be liable, then Congress has to clearly say it IAW language called for by Court; consider requirements for enactments IAW § 5 of 14th

- caution required in holding state’s liable for violations of civil rights in federal court? Nothing in § 1983 says that States are so liable in so many words.

- can Congress, through § 5 of 14th, open up State Courts or do principles of sovereign immunity preclude it?

- in Garret case, Court asked for a record from Congress that States were violating rights of handicapped in order to recognize Equal Protection basis for the legislation – consider where Congress wants States to be liable under ADA and presents significant findings of State violations of rights of disabled, and in employment, as well.  Assume several states perfectly clear in no violations.  What power would Congress have to pass against States?  If none, then Garret disingenuous. May the statute only embrace those states found to be in violation?  (can they – Katzenbach, must they??) – how does this impact a State’s sovereign immunity?

Harlow v. Fitzgerald, p. 1155 [1) Presidential aides are entitled to only qualified immunity for their acts as officials; 2) in order to defeat qualified immunity, government officials must have violated clearly established statutory or constitutional rights.]
Nature of Case: Appeal form denial of defense motion for summary judgment in action for damages for violations of constitutional rights

Fact Summary: ( and (, aides to President Nixon, claimed that they were entitled to absolute immunity for their official acts

Concise Rule: 1) Presidential aides are entitled to only qualified immunity for their acts as officials; 2) in order to defeat qualified immunity, government officials must have violated clearly established statutory or constitutional rights (objective determination).

- suit claiming wrongful termination in violation of 1st and statutory rights

-  (s claimed derivative absolute immunity from suit based on relationship to President as presidential aides

- Cabinet members were not entitled to absolute, only qualified immunity; whereas, congressional aides were given absolute immunity – what gives for presidential aides???

- you’ll see throughout these opinions 1983 and Bivens cases without distinction, keep in mind, also, that suits against state officials usually have the incident that the state is indemnifying them but that does not make it a suit against the state


Note on Officers’ Accountability in Damages For Official Misconduct


(1) Introduction: The Basis for Official Immunity


(2) The Relationship of State and Federal Immunity Rules


(3) Absolute v. Qualified Immunity

	Absolute Immunity (official capacity)
	Qualified Immunity

	* legislators (Speech and Debate Clause at Fed level)
	police officers

	* judges (judicial not administrative)
	judges in administrative capacity

	* prosecutors
	prosecutors in investigative capacity

	president
	presidential aides

	jurors
	cabinet officers

	witnesses
	

	legislative aides
	


* - functional


(4) Absolute Immunities Associated With the Judicial Process

Mitchell v. Forsyth, p. 1169 – distinguishing Cabinet members and the impact their function has on the type of immunity they are entitled to

- what about instance where prosecutors get absolute immunity when exercising the prosecutorial function


(5) The Absolute Immunity of Legislators


(6) Absolute Immunity of the President


Nixon v. Fitzgerald, p. 1171


(7) The Immunity of Presidential Aides

- not absolute, qualified


(8) The Contrast Between Qualified and Absolute Immunity

- procedural, absolute gets suit dismissed on MSJ; qualified – need findings of fact; at fed level, interlocutory appeals permitted on immunity rulings


(9) The Reshaping of Qualified Immunity in Harlow

- made determinations of clearly established law an objective determination


(10) Further Questions on the Meaning of Harlow

- meaning of clearly established law

- under present law, cannot go after states via § 1983 (Congress has not clearly and unmistakably decided to hold states liable); say County Attorney brings a case against you and you file suit – no sovereign immunity for county government; you can also bring an action against an individual (who may have resort to absolute/qualified immunity); if you file suit against entities, 1) can you even file suit viz. sovereign immunity?; 2) if entity open to suit, liable for merely employing the individual?  No, no respondeat superior under § 1983; 3) liable only if policy, custom, usage, or statute (something formal)


- keep in mind that counties can be liable under § 1983 if they have a custom or policy that violate the constitutional rights of the ( even though the constitutional violation was not clearly recognizable or known at the time of the act in question


- in analysis, could say that at the time of the act in question, not clear that it was wrong – does not matter, the entity would still be liable, determining, also, on the retroactivity of the matter


- as to individuals, can enjoy an immunity if they could not have clearly known that the act in question violated someone’s civil rights (though city could still be liable for the same act), law just not clear; individual will have qualified immunity – test is objective as to whether individual with knowledge individual had, would a reasonable person in their position believe that what they were doing clearly violated established law – if yes, no immunity; no, qualified immunity


- if precedent in jurisdiction as to propriety of action, likely deemed settled and not unclear, in contrast, if law not decided on in your circuit and other circuits split – likely not established law


Note on the Immunity of Government Officers from Relief Other Than Damages


A.  Civil Actions Against Officers Exercising Legislative Functions

- immunity from both money damages and injunctions


B.  Civil Actions Against Officers Exercising Judicial Functions


C.  Civil Actions Against Officers Exercising Executive Functions

- orders which deny motions for summary judgment on a legal basis or deny dismissal, all on grounds of qualified immunity, are appealable in federal system even though they are interlocutory (can be done as much as twice) – motion, appeal, back down, discovery, motion, appeal back down

CHAPTER X: JUDICIAL FEDERALISM: LIMITATIONS ON DISTRICT COURT JURISDICTION OR ITS EXERCISE


Introduction: The Coordination of Concurrent Jurisdiction in a Federal System

Kline v. Burker Construction Company, p. 1185 [the state or federal court that first acquires jurisdiction in an in rem case has exclusive authority to decide the dispute]

Nature of Case: Review of order enjoining prosecution of breach of contract suit in state court

Fact Summary: ( sought to enjoin ( form suing the company in state court over a contract on which ( had based its federal diversity suit.

Concise Rule: the state or federal court that first acquires jurisdiction in an in rem case has exclusive authority to decide the dispute

- suits filed in state/fed courts with same parties and same issues (claims/counter claims) with suit in state court precluded form removal to fed court

- Issue: whether a fed court can enjoin pending proceedings in a state court

- Involves application of Anti-Injunction Act, 28 U.S.C. § 2283

- Holding: where the action first brought is in personam, and seeks only a personal judgment, another action for the same cause in another jurisdiction is not precluded but where the action is in rem, the first court gaining jurisdiction has exclusive jurisdiction to decide the case

- it was true as to both parties that the parties and the respective court had the right to bring and have the claims heard where they did

- results in a position where jurisdiction is concurrent

IP: does not involve, though, an injunction as to future proceedings

Options for resolving concurrent suits: 

1) first to file, that’s where it gets heard; Fed Court, if suit brought following filing in State, could say that they will defer to the court first filed in at the State level (could work the other way, as well with State court saying


2) balancing of interests between sovereigns for finding the source for hearing the issue (interest as to outcome or as to rights involved)


3) allow cases to go forward and merely treat first case concluded as having issue/claim preclusive effect


Note on the Coordination of Overlapping State Court and Federal Court Jurisdiction


(1) The Prevalence of Overlapping Jurisdiction


§ 1. Statutory Limitations on Federal Court Jurisdiction


A. The Anti-Injunction Act

- it appears that the Anti-Injunction Act does not apply to enjoinment of future proceedings because no proceedings are underway to violate the sensibilities of the respective court

- even where A-I Act is not on point, there are other abstention doctrines which might come into play

- p. 1188, note 2 – suggestions for resolution

IP: keep in mind the Ex parte Young stuff and all that follows; keep in mind that Ex parte Young is the darling of the liberals because of its use in enjoining violation of penumbral rights in the Constitution


- check Friendly note at n. 4 on p. 1188

Atlantic Coast Line R.R. v. Brotherhood of Locomotive Engineers, p. 1189 [Under § 2283 of the Anti-Injunction Act, a federal court may not enjoin a state court proceeding unless the injunction is expressly authorized by act of Congress, necessary in aid of the court’s jurisdiction, or to protect or effectuate the court’s judgment.]

Nature of Case: Appeal from an action seeking an injunction

Fact Summary: After a state court of FL granted an injunction sought by Atlantic Coast, (, against the picketing of the (, the ( in federal district court sought and was granted an injunction against the enforcement of the state court injunction

Concise Rule: Under § 2283 of the Anti-Injunction Act, a federal court may not enjoin a state court proceeding unless the injunction is expressly authorized by act of Congress, necessary in aid of the court’s jurisdiction, or to protect or effectuate the court’s judgment.

- railroad sought a TRO v. union in fed court and fed court refused holding that picketing a fed right

- railroad later goes to state court seeking a similar injunction and state court says o.k., union enjoined and state court rejecting precedential authority of fed court in previous action

- union goes to fed court for injunction against state court to enjoin state court’s injunction

- involved federal suit enjoining a state court’s injunction prohibiting union picketing

- holding that the language of the A-I Act is restrictive and any injunction has to fall within the three express exceptions in the statute if § 2283 is to be upheld

- Court reasoned that petitioners were trying to get a Fed District Court to review a state court’s holding in light of a previous fed court ruling, thus rendering the review appellate in nature and outside the scope of the district court’s jurisdiction and cannot fall within the instance of “protecting or effectuating judgments”

- second rationale was that district court’s order was necessary to aid in the court’s jurisdiction – Court rejected this saying that 1) the district court did not have the power to ignore the A-I statute; 2) the requested injunction can’t be related to the district court’s jurisdiction, it has to be “necessary in aid of”; 3) both state and fed courts had concurrent jurisdiction and neither was free to prevent either party from pursuing claims in both courts so the fed courts jurisdiction was not so hindered that an injunction was necessary to aid that jurisdiction

- if a proceeding has been terminated, does A-I apply?

- State Supreme Court could have been petitioned for a stay of the lower state court proceedings pending a hearing on the issue

- why didn’t union argue res judicata as to the railroads claims? look at notes on p. 1192

- post-Mitchum, case could be held differently by finding express congressional authorization with Railway Labor Act

- previous case involving a CA prosecution under a statute recently held to be unconstitutional and Court stated that ( could not go to a fed court seeking an injunction against such a prosecution because it was untoward for a fed court to enjoin a state court criminal proceeding and said ( would have to defend as any other ( would and had a defense to the charge

Mitchum v. Foster, p. 1195 [§ 1983 is an “Act of Congress” that comes within the “expressly authorized” exception of the A-I Statute so as to permit a federal court to grant an injunction to stay proceedings pending in a state court]

Nature of Case: Direct appeal from an order of the court of appeals denying an injunction against state court proceedings

Fact Summary: ( sought an injunction against state court proceedings he alleged had unconstitutionally ordered his bookstore closed.  The court of appeals refused to enjoin, and ( appealed directly to the Supreme Court.

Concise Rule: § 1983 is an “Act of Congress” that comes within the “expressly authorized” exception of the A-I Statute so as to permit a federal court to grant an injunction to stay proceedings pending in a state court.

- issue: whether 42 U.S.C. § 1983 comes within the “expressly authorized” exception of the anti-injunction statute so as to permit a federal court in a § 1983 suit to grant an injunction to stay a proceeding pending in a state court

- involved civil prosecution to close a bookstore in FL

- Court reasons that there have developed exceptions to A-I statute aside from the expressly authorized ones to carry out will of Congress: 1) legislation provides for removal of litigation from state to federal courts, 2) legislation limiting the liability of shipowners, 3) legislation providing for federal interpleader actions, 4) legislation conferring fed jurisdiction over farm mortgages, 5) legislation governing fed habeas corpus proceedings, and 6) legislation providing for control of prices

- other implied exceptions involve in rem proceedings and the res involved and the relitigation exception; 3d exception permits federal injunction of state court proceedings when the ( in the fed court is the U.S. itself or a fed agency asserting “superior fed interests”

- Court goes on to hold that Congress, through § 1983, sought to enforce the provisions of the 14th against State action to include judicial action


Note on the Anti-Injunction Act (28 U.S.C. § 2283)


A.  Background, Purpose, and Interpretation of the Act


(1) History and Purpose


(2) Congressional Authorization


(3) The Toucey Decision, p. 1198; courts opinion expressly disavowed the relitigation exception


(4) The 1948 Revision; response to Toucey provided for relitigation exception


(5) Interpretive Approaches to § 2283


B.  The Three Statutory Exceptions


(1) Expressly Authorized by Congress

p. 1204, Vendo - Court refused to broaden Mitchum to also hold that § 16 of the Clayton Act was an express exception stating that, unlike § 1983, the Clayton Act could be given its intended scope without enjoining state court proceedings

IP: today, it’s likely that the current majority of the Court would preclude expansion of Mitchum and find a situation mentioned by the concurring justices on p. 1204 to find Clayton Act an express exception


(2) “In Aid of Its Jurisdiction”

- p. 1205, exclusive jurisdiction does not mean a fed court can enjoin a pending state court proceeding, look to removal but don’t seek an injunction (can’t seek it on preemption grounds, either)

- Richmond Brothers, exclusive jurisdiction of a federal agency not grounds for enjoining a state court, lower courts have expanded this to address exclusive jurisdiction of federal courts


(3) The Relitigation Exception

p. 1206, n. 3 (b)

- Chick Kam Choo, fed court threw out TX claim finding Singapore law applied and then stated forum non conveniens and dismissed the suit; ( then goes to state court in TX filing same action but later remove some claims on basis of res judicata and (s go to fed court seeking an injunction

- Court held that injunction void as to forum non conveniens and litigating as to Singapore law but o.k. as to the status of TX law claims (res judicata) – as to forum non conveniens and Singapore law, state law may treat forum issue differently (and then adjudicate the claim under Singapore law) and even if federal maritime law preempted state application of forum non conveniens law, the fed court had not ruled on it so the issue was open

- (3)(c), Parsons, (s sued bank in fed and state court actions and bank prevailed in first suit to conclude at fed court.  In state court, bank pleads res judicata and state court says no, J for ( to tune of $4 million.  

- bank went back to fed court and sought injunction against state court proceeding on ground that the (s state court claims could have been brought as pendent claims in fed court and state court should have held them precluded

- Court stated that FF&C statute requires fed court to give state court judgment the same effect it would have under state law

IP: immediately go to fed court at outset of the state court proceeding to enjoin the state action under the relitigation exception to preclude the Parsons situation


C. Questions of Coverage


(1) Introduction


(2) The Meaning of “Proceedings”

p. 1208, (b) Termination of proceedings; was a line of cases that allowed a fed court to enjoin a fraudulently obtained judgment (fraud reaches constitutional proportions).  IP: this line was dubious and should have to go through state court system for adjudication and seek S. Ct. review to remedy the matter.

- instead of enjoining a state court, what about removal?


(3) Declaratory Judgments


D. Proposed Revisions of § 2283


(1) The ALI Study


(2) Professor Currie’s Proposal


(3) The Federal Courts Study Committee


(4) Concluding Questions


Note on the Power of State Courts to Enjoin Federal Court Actions


(1) The Donovan Decision

p. 1210, (1) Donovan, state courts are completely without power to restrain federal-court proceedings in in personam actions where fed action interferes with state interests

Abstention, Pullman, and related doctrines – many times, a fed court will defer to state court proceedings, sometimes it will be stayed, other times dismissed


(2) General Atomic v. Felter


(3) The Decisions Considered
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