Criminal Procedure Outline

Professor Spritzer, fall 2000

I.   Scope of Due Process

A.  Judicial Enforcement of Due Process

The first Ten Amendments were originally applied only to the Federal government.

It was with the adoption of the Fourteenth Amendment there was a textual basis upon which the defendant might raise a federal question.  Moreover under Article III, the federal court only have jurisdiction where there is implicated a Constitutional Question. Does “Due Process of Law” make applicable to the states the constraints applied to the Federal Government?

1.  “Total Incorporation”

Justice Black: Since the Constitution is the law of the land, the 14th Amendment should incorporate all of the Bill of Rights under the Due Process clause.  The majority’s position was too broad as far as “fundamental fairness” goes; and too narrow because the Court should hold as specific the enumerated rights under the Bill of Rights.  Due Process clause is shorthand for Bill of Rights.  Criticism: why, then, is there a 5th Amendment Due Process Clause?

2.   “Selective Incorporation”

In the ‘60’s and 70’s – everything but the grand jury requirement has been adopted into the Due Process Clause under a “fundamental rights” oriented analysis. “Premises that form a civilized a society”

a. 6th Amendment: Duncan v. Louisiana (1968) – Jury trial in cases where punishment at hard labor is at stake.  Justice White: it is not fundamentally unfair to not have a jury by trial, but it is so in the Anglo-American world, as reflected in the fact that all the other states have jury trials.  The jury trial must be conducted in the same manner as if it were to be applied in a federal court.

Harlan dissenting: the principle of jury trial should be binding on the states, but all of its incidents, “bag and baggage” of the jury trial, such as the twelve man jury or on the applicability of it ought not to be stringently applied to the states.

b. 5th Amendment: Malloy v. Hogan (1964) – Protection against self-incrimination is to be applied to the states in the same manner that it is applied in federal courts.  Justice Brennan: “We hold that the Fourteenth Amendment guaranteed the petitioner the protection of the Fifth Amendment’s privilege against self-incrimination, and that under the applicable federal standard, the [state court] erred in holding that the privilege was not properly invoked.

c. Palko v. Connecticut (1937) – Double Jeopardy, in which the Court, per Justice Cardozo, rejected the “total incorporation doctrine” in favor of a “concept of ordered liberty implicit in the Fourteenth Amendment” stance.  The specific holding – that Double Jeopardy was not compelling upon the states – was later rejected in Benton v. Maryland (1969).

d. 6th Amendment: Baldwin v. New York (1970) – “No offense can be deemed “petty,” thus dispensing with the Fourteenth and Sixth Amendment rights to jury trial where more than six month incarceration is authorized.

e. 6th Amendment: Williams v. Florida (1970) – “that jury at common law was composed of precisely12 is an historical accident, unnecessary to effect the purposes of the jury system,” thus a 6 person jury in criminal cases does not violate the 6th Amendment...

Justice Harlan: staunch opposition to the “incorporation doctrine” in favor of “due process” (balancing/case by case).  He dissented in Baldwin because compelled uniformity and disregard of relevant, state by state differences.  He concurred in Williams because the decision diluted a federal guarantee in order to reconcile the logic of “incorporation.”  In a later case, the Court determined that Georgia’s five-person jury was too far and struck it down.

f.   6th Amendment: Apodaca v. Oregon (1972) – Ten out of twelve will do in a jury verdict.  Is a unanimous verdict mandatory?  8 Justices agreed that each element of the 6th Amendment right to jury trial applied to the states fully.  The following split occurred over whether the federal right required unanimity.

C.J. Burger, White, Blackmun, Rehnquist
Douglas, Brennan, Stewart, Marshall

Unanimity not essential; Congress could change the Constitution at any time.
unanimity is essential.

Powell – Unanimity is essential as it is written into the Constitution; but Harlan was right about flexibility being allowed to each state.  The right does not have to have to be the same.

The result is that the First four prevail.

B. The Problem of Bodily Extractions: Another Look at the “Due Process” and “Selective Incorporation” Approaches.

1.   Due Process: Rochin v. California (1952) (stomach pumping)

J. Frankfurter. Due Process is independent from the first 10 Amendments.  It is narrower and broader.  He adds to the standard of “conduct that violates the decency of civilization,” a standard of “shocks the conscience.”

J. Douglas and Black stay with their Incorporation doctrine in the Concurrence, arguing that this was a violation of the 5th Amendment protection against self-incrimination.  Malloy (1964) had not yet been decided.  J. Douglas in a separate concurrence also complains that the standard is too subjective.  But how specific is the Bill of Rights?  Don’t they also require subjective judgements? 

2. Due Process: Breithaupt v. Abram  (1957) (drawing blood) – Majority says, “the interests of society in the scientific determination on intoxication, one of the greatest mortal hazards of the road,” outweigh the “slight” intrusion of a person’s body.  I.e., taking a drop of blood is not as shocking as stomach pumping. “Routine” and “Under supervision of physician.”

Warren Dissent: only personal reaction has kept the majority from allowing Rochin to control.

Black Dissent: “if decencies of civilized state are the test, it is repulsive to me for the police to insert needles into an unconscious person in order to get the evidence...”

3.   Due Process, 4th, and 5th Amendments: Schmerber v. California (1966) (blood sample) – By this time, Mapp and Malloy have been decided to incorporate the 4th and 5th Amendments respectively.  The majority reaffirms their holding and reasoning in Breithraupt to overcome the Due Process hurdle.  The Court rules that this was not unreasonable seizure under the 4th Amendment because there was Probable Cause, an exigent circumstance because of the potential destruction of evidence, and because the test was reasonable.  The Court overcomes the Fifth Amendment because the extraction of blood was not equivalent to the 5th amendment communicative or testimonial compulsion prohibition. [rule: 5th applies to communicative evidence only.

Black and Douglas dissent: Compelling someone to give his blood to assist in conviction is equivalent to a compulsion to testify.  Also, taking material from a person’s body is more invasive than requiring someone’s “lifeless” documents, yet we proscribe the latter.

4.   42 U.S.C. § 1983 Claims against officers:

Is there a Constitutional violation by their excessive zeal or recklessness?

“Shocking the Conscience” test as applied to violations of civil rights.  Reckless is not equivalent to shocking the conscience because there was not intentional harm.  This is to be distinguished from recklessness in a prison setting where time is a commodity.

C. Section 4 (page 51) The Federal Courts’ “Supervisory Power” over the Administration of Federal Criminal Justice.

1. Generally: Though the power of the Court over states is limited to enforcing fundamental safeguards given under the 14 Amendment, it has administrative authority in the federal courts to form rules of evidence to be applied in criminal prosecutions. McNabb (1943)

2.   Incriminating Statements: McNabb v. United States (1943) –Incriminating statements obtained during prolonged and hence unlawful detention (i.e., while the suspect was held in violation of federal statutory requirements that he be promptly taken before a committing magistrate) are inadmissible in federal courts “quite apart from the Constitution.”

3. “Chancellor’s Foot”: United States v. Russell (1973) – The Court took a narrower view of supervisory authority.  Lower courts need a statutory or constitutional basis for exercising supervisory power; they cannot merely veto law enforcement practices of which they do not approve.

4.   Excluding evidence: United States v. Payner (1980) – Facts: IRS temporarily stole papers from a Bahamian banker in order to discover material about the banker’s clients.  They photocopied the material, then returned the briefcase unbeknownst to the banker.

Payner moves to suppress.  But had no standing to complain of violations of another’s 4th Amendment rights.  District Court, in an exercise of its supervisory power, suppressed the information.  Court holds: supervisory power does not authorize a federal court to exclude evidence that did not violate the defendant’s Fourth Amendment rights.

5.   Harmless Error: United States v. Hastings (1983) –Facts: Prosecutor, in violation of the 5th Amendment, commented on the defendant’s failure to take the stand.  This violation is subject to “harmless error” doctrines the Seventh Circuit declined to apply it, partly out of frustration at perceived, continuous prosecutor violations and the desire to give meaning to the constitutional right.  Held: the harmless error doctrine may not be avoided by an assertion of supervisory power, simply to justify a reversal of these criminal convictions. The following goals were not implicated in this case:

Purposes of the Supervisory powers

· to implement a remedy for violation of recognized rights

· to preserve judicial integrity by ensuring that a conviction rests on appropriate considerations validly before the jury

· as a remedy to deter illegal conduct.

II.  Right To Counsel
A. Retained Counsel:  The right to retained Counsel is unqualified.  Chandler v. Fretag (1954)

B. Right to Appointed Counsel – Indigency.

1. In a federal case, the court must appoint counsel in, at least, non-petty cases.  Johnson v. Zerbst (1938).

2. Under the Due Process Clause, in capital cases, the state must appoint counsel. Powell v. Alabama (1932) (Scottsborough Boys – even an intelligent and educated person cannot properly and effectively represent himself).

3. Under Due Process, the state is not compelled to provide counsel for every case.  It is a case by case analysis.  Betts v. Brady (1942).  Overruled by Gideon.
Facts: Indigent petitioner was indicted for robbery.  He was denied counsel because local law stated that court could appoint counsel only in cases of rape or murder.  Petitioner pled not guilty and waived his right to a jury, and taking a bench trial.  He was convicted and sentenced 8 years.

Issue: Was the petitioner denied due process of law by way of being denied assistance of counsel in a routine felony case?

Holding/Rationale: No, the Due Process Clause does not obligate the state to furnish counsel in every case. [The sixth amendment right to counsel had not yet been incorporated.]  States ought to be free to make the decision in their legislatures, whether in certain cases or in all cases, the right to counsel is a fundamental right.  Therefore, the asserted denial of due process is to be tested against the totality of the facts in a case by case analysis.  In Maryland, it is common for the defendant to waive a trial by jury, which the defendant did.  The judge, therefore, has a greater degree of control to ensure the fairness of the procedure.  This case was simple procedurally and turned on the veracity of the testimony of the witnesses.

If the case would have been more procedurally challenging such that the petitioner would have been placed at a serious disadvantage by reason of not having counsel, then the outcome would be otherwise.  To pull a rigid rule out of the due process clause that all need counsel would place on the state a burden to provide counsel no matter the magnitude of the charge.  The Court distinguished Powell v. Alabama on the facts.

Dissent: J. Black, J. Douglas, and J. Murphy

The nature of the offense and circumstances of trial indicate that the petitioner should have had counsel. The petitioner is a poor farm hand with less than ordinary intelligence.  Denial to the poor of the request for counsel in proceedings based on charges of serious crime has long been regarded as shocking to the “universal sense of justice” throughout this country. He gives some examples.  Naturally, Justice Black would like to incorporate the 6th Amendment right to counsel.  Dissent interpreted the Powell v. Alabama ruling broadly – right to counsel is a fundamental right.
4.   The 6th Amendment has been fully incorporated by the Fourteenth Amendment, thereby requiring appointment of counsel by the states in all felony cases.  Gideon v. Wainwright (1963).

Facts: Florida charged petitioner with felony offense of breaking into poolroom with intent to commit a misdemeanor. Petitioner had no money and asked for court appointed counsel. Judge denied request, claiming restriction of state law.  Petitioner conducted his own defense including opening statements, examining witnesses and closing arguments.


Petition was convicted and sentenced to 5 years.

Issue: Is the right to counsel fundamental and essential to a fair trial such that it should be obligatory upon the states through the due process clause?

Holding: Yes, the rule in Powell v. Alabama is not limited to the facts and circumstances of that particular case.  Rather, the right to counsel, as stated in the 6th Amendment is fundamental.

Rationale: The Court in Betts broke with its own precedent (Powell).  Any person too poor to afford counsel cannot be assured a fair trial unless counsel is provided for him.  That the government hires lawyers to prosecute defendants is an indication that fundamental fairness dictates that counsel be appointed to those defendants that cannot afford their own. This may not be so in many countries, but it is in ours.  The Court, in Betts, was wrong to say that the Sixth Amendment right to counsel was not a fundamental right.

Concur: J.Clark, whether the penalty is great or small, the right to counsel should be equally applied.

Concur: J. Harlan.

The Court did not “break with precedent” in Betts.  It distinguished and admitted the possibility that there are some circumstances where a person would need the right to counsel and where it would not.  “Special circumstances” – the Court has come to recognize that the mere existence of a serious charge constitutes a “special circumstance” in which case the court should appoint counsel.  Betts, therefore, is no longer a useful ruling.

Gideon pointed out to the states that appointment on an ad hoc basis was not a workable system.

5.   In petty crimes, “Absent a knowing waiver, no person may be imprisoned for any offense, regardless of offense classification, without representation by counsel.”  Argersinger v. Hamlin (1972) (Gideon extended to misdemeanors resulting in jail terms)

Facts: Florida law requires that counsel be appointed only for non-petty offenses punishable by six months or more. Defendant was sentenced to jail.

Holding/Rationale: The court struck it down because, although there is historical precedent for limiting the right to trial by jury, no such limitation exists in right to counsel.   Legal and Constitutional questions in cases where even a brief amount of incarceration is involved are no less complex than those where longer periods of incarceration are involved. Complexity is not necessarily related to the penalty associated with the charge.

Concurrence J. Powell and J. Rehnquist: Due process deals with fundamental fairness, not immutable line drawing.  Some petty offenses require counsel, others don’t.  The result of the Court’s rationale will be that those determined to be indigent will get counsel while those not determined so will not get counsel for the petty offense because they are not indigent, yet cannot afford the luxury of a lawyer for a petty offense.  Prior to trial, how does the judge know what kind of sentence he will impose?  The right to counsel should be determined by the trial judge on a case by case basis, based on:

1. Complexity of the charged offense.

2. Probable sentence if convicted.

3. Individual factors peculiar to each case.

Just because the court has applied a rigid rule to the states, that alone will not keep them from being unjust.  The solution is to appoint counsel whenever you may be imposing a term of imprisonment.


6.   No indigent can be sentenced to imprisonment unless the state has afforded him counsel - actual imprisonment is the line defining the constitutional right to appointment of counsel.  Scott v. Illinois (1979) (Argersinger extended to Misdemeanors).

Facts: Indigent was charged with shoplifting merchandise valued at less than $150, punishable by as much as a $500 fine, or one year in jail, or both.  He was not provided counsel. He was convicted in a bench trial, and [unlike the defendant in Argersinger] was not imprisoned, but only fined $50.

Holding/Rationale: Actual imprisonment is a penalty different from fines or the mere threat of imprisonment.  Therefore, the central premise of Argersinger – that actual imprisonment defines the right to assistance of counsel – is the correct one.

Concur: J. Powell – judges now will have to forgo the legislatively granted option to imprison before the case is even heard.  Also, a person may be imprisoned for one night after having assistance of counsel; while someone facing more serious charges and a greater penalty [such as 3 years probation] gets none.  Justice Powell concurred for reasons of judicial economy – judges who face this problem daily need the guidance.

Dissent: J. Brennan, Marshall, and Stevens.

Argersinger established that counsel is required in cases were the offense is punishable by imprisonment; not whether they actually will be punished by imprisonment.  Logic from Gideon employed: if the state needs a lawyer so too does the defendant.

The “authorized imprisonment” standard, whereby counsel must be provided in an offense is punishable by imprisonment, has not had the adverse effects that the prosecution predicts.

Dissent wants to force state legislatures to re-examine their legislative authorization of imprisonment for minor offenses, through making counsel mandatory in all cases where imprisonment is a possible punishment.

Dissent: Blackmun – the right to counsel extends at least as far as does the right to a jury trial.  Then J. Blackmun says basically the same as the other dissenters.
7. Enhancing the Recidivist penalty

a. Baldasar v. Illinois (1980) (Overruled by Nichols)

A prior uncounseled misdemeanor conviction cannot be used to enhance a defendant’s prison sentence when, given counsel, he is convicted of a second crime.

b.   Nichols v. United States (1994)

A valid conviction under Scott may be relied upon to enhance the subsequent sentence even though the sentence entails imprisonment.

C. The Griffin-Douglas Equality Principle

1. Right to appeal, trial record, transcripts

a. Equal Protection and Due Process: Griffin v. Illinois (1956): Destitute defendants must be afforded as adequate appellate review as defendants who have money enough to buy transcripts.

Facts:  Under Illinois rule, you had to file a bill of exceptions or report of trial proceedings, certified by the trial judge to get an appeal.  To do this, one needs a transcript.  A transcript is very expensive and generally prohibitive to indigent defendants.  He has been denied access.

Holding/Rationale: Though a state is not required to provide appellate courts, if they do provide them and the right to appeal, they may not have policies that deny access to some defendants on account of their poverty.  “There can be no equal justice where the kind of trial a man gets depends on the amount of money he has.”

For subsequent broad application of Griffin, see page 79 in text.
b.   Regardless of the fact that no imprisonment is at stake, the indigent appellant is entitled to a “record of sufficient completeness” to permit proper consideration of his claims.  Mayer v. Chicago (1971).  Scott’s (1979) holding would not have afforded counsel to the appellant in trial, but he gets one for appeal.  Something about the timing is strange.  Between 1968 and 1979, Nixon appointed 4 new members. This was an appeal as of right.

2.   Right to Counsel in appellate procedures.

a.   Equal Protection and Due Process: The indigent defendant has a right to counsel in appellate procedures that are available as a matter of right, such as those intermediate appeals. Douglas v. California (1963).

Holding/Rationale: Unlike in Griffin, there was no denial of access; only asserted disadvantages due to the denial of assistance of counsel.  “There can be no equal justice where the kind of an appeal a man enjoys ‘depends on the amount of money he has.’”  He is treated unfairly because his opportunity to be heard depends not upon the legal merits of the case, but upon whether or not he can afford counsel.  Equal Protection and Due Process again denied.

Dissent J.Harlan: Equal Protection is the wrong basis.  All may appeal; this is Due Process question.  Advantage for one based on income is not an equal protection matter. A “meaningful opportunity” has been presented to appeal.
b.   In matters of discretionary review, the indigent does not have a right to appointed counsel.  Ross v. Moffitt (1974)

Due Process: Defendant initiates the proceeding to upset the finding of guilt.  Since the state need not provide the opportunity in the first place, it follows that the state does not automatically act unfairly by refusing counsel at every stage.  Unfairness results only if indigents are singled out by the State and denied “meaningful access.”  That is a question of Equal Protection.

Equal Protection: EP does not require absolute equality or precisely equal advantages.  The question, therefore, is one of degrees.  The defendant has been provided with adequate counsel for the initial appear and will have the benefit of the brief and appellate decision upon discretionary review.  Therefore, even though he does not have all that the rich man has, he has not been denied “meaningful access.”  

Commentary: Defendant can file in his own name.  However he may need help in working up the petition.  Only when the Supreme Court grants review does it appoint a lawyer.  In filing the petition, petitioner is on his own.  Nor is the state required to appoint a lawyer for petitioning persons.

D.  The right to have a psychiatrist or other expert at trial.

1.   Due Process: Ake v. Oklahoma (1985)

“Basic Tools” – “Meaningful Access has been the consistent theme...A criminal trial is fundamentally unfair if the State proceeds against an individual defendant without making certain that he has access to the raw material integral to the building of an effective defense.”  [Therefore, w]hen the defendant is able to make an ex parte threshold showing to the trial court that his sanity is likely to be a significant factor in his defense, the need for the assistance of a psychiatrist is readily apparent. 

Showing a particularized need required:

1.) When defendant has made a preliminary showing that his sanity at the time of the offense will likely be a significant factor at trial, the state must provide access to psychiatric services. 

2.) When, at a capital proceeding of sentencing, the state produces psychiatric evidence of the defendant’s future dangerousness, due process requires access to psychiatric assistance.

E.   Ineffective assistance of counsel” as it relates to the right to counsel.

Is it the basis for a Constitutional claim in the same way that the denial of counsel constitutes a claim?  Yes, but the standard is 1) whether the level of performance by the lawyer falls below minimal professional standards, and 2) It is likely that the result would have been different had the lawyer performed adequately.  Strickland v. Washington
Previously the standard was much higher: “mockery of justice.”

III. Arrest, Search, and Seizure
A. Exclusionary Rule

1.   Federal Courts: Weeks (1914). Exclusion of evidence is part and parcel of the Fourth Amendment.  In federal cases, the federal courts will suppress the illegally seized evidence.

2.   Exclusionary rule was not initially applicable to the states.  Wolf v. Colorado (1949) (Enforcing Abortion Statute).

The rule is a creation of judicial implication in the federal courts; it is not part of the 4th Amendment.  Most of the English-speaking world does not treat the exclusion of evidence as necessary, neither do 30 of the states.  The Court recognizes a difference between the substantive 4th Amendment right (to privacy, not to be free from unreasonable searches and seizures), and how it will be enforced.  Here, the court finds that the states should be free to deal with violations in other ways, if it so chooses.  Even though there is a right, it does not mean that the state government must remedy the violation in the same way that the federal government does.

3.   Exclusionary Rule now applicable to the States. Mapp v. Ohio (1961).

Facts: Officers, claiming to have a warrant make a forcible entry into defendant’s home.  They found not evidence of what they were looking for, but found obscene materials instead.  At trial, the warrant was unexplainably un-produced.  Prosecution asserts that Wolf does not prevent the admission of illegally seized evidence.

Holding/Rationale: 

Deterrence: At the time of Wolf, most of the states rejected the application of the exclusionary rule because they sought other ways to deter misconduct.  Since that time, half of those have legislatively changed their mind, because other remedies have failed.  Since Wolf recognized a right of privacy in need of a remedy against state intrusion, we now find that it should be enforceable with the same sanction as is used against the Federal Government – exclusion of evidence.

Judicial Integrity: Implicit in the prohibition of the 4th amendment is the idea that the government cannot benefit from their violation.  J.Clark at one point treats the 4th and 5th Amendments as complimentary – coercion and unlawful seizure.
4.   If the officer acts in objectively reasonable reliance on a search warrant issued by a magistrate who has found PC, even though the warrant is defective, the evidence may be admitted in the prosecution’s case in chief.  United States v. Leon (1984)

J. White couches the exclusionary rule solely in terms of deterrence.  

Rationale: the violation is over. The deterrent purpose of the exclusionary rule is directed at police officers rather than magistrates.  Judges are presumed to be objective and having no stake in the outcome of the case.

Dissent, J. Brennan:

If the magistrate is careful, the evidence will be admitted.  If he is not careful, the evidence may still be admitted.  Unless the warrant is outrageously defective, the evidence will be admitted and appellate judges will defer to the lower court’s judgement and the officer’s reasonable belief. Hereafter, there will be no effective review.

Critique of the Opinion:

Also, there is the danger of “magistrate shopping.”

Officers in the future may also be less careful in gathering a solid basis for probable cause, hoping the magistrate will buy their assertions.

Evans v. Arizona (1995)

Leon extended to mistakes by the Court clerk. (Page 150, note 5.)
5.   Evidence obtained by private persons, not acting as government agents, may be used criminal proceedings.  Burdeau v. McDowell (1921)(Page 149, note 4).  Whether or not the person is a state actor will be determined by the totality of the circumstances: motive, compensation or other benefit the actor receives from the government...”

6. Tort Claims (Page 153, notes 1-4)

a. State officers and §1983: The federal remedy is supplemental to the state remedy, and the latter need not be sought and refused before the federal one is invoked.  Therefore, no federal claim is barred by virtue of the fact that the state has remedies for unreasonable search and seizure.  Monroe v. Pape (1961).  Qualified Immunity as a defense in the case of objectively reasonable behavior by officers acting in good faith (objective standard). Pierson v. Ray (1967); Harlow v. Fitzgerald (1982).

b. You can imply a right of action against federal officers from the Fourth Amendment.  Bivens v. Six Unknown Named Agents (1971).

7. It is no defense to a state or federal criminal prosecution that the defendant was illegally arrested or forcibly brought within the jurisdiction of the court.  The trial of such a defendant violates neither Fifth nor Fourteenth Amendment Due Process or any federal legislation.  Frisbie v. Collins (1952).  The same if a person was forcibly taken from a foreign country.  United States v. Alvarez-Machain (1992).

8. See Note 4, page 155, for debate on resisting unlawful arrest.

B.  “Probable Cause” – whether with or without a warrant, PC means the same thing.

1.   Aguilar’s (1964) guidelines for PC.

a. Is the informant truthful (veracity/reliability)?

b. Is there a basis for the knowledge he is reported to have – underlying circumstances to help the magistrate make an independent judgement about veracity of informant’s information?

2. From the amount of detail given by an informant there could be inferred a reliable basis of personal knowledge corroborated by investigation.  Draper v. U.S. (1959).

Facts: 

Involving an on-the-spot arrest, without a warrant.  Arresting officers were dealing with an informant named Hereford, acting as a “special employee” (paid for good information).  Hereford said that the suspect would be transporting narcotics.  He gave a very detailed description of the person’s clothing, behavior, and luggage. Officers staked out the train station and spotted the suspect according to the detailed information. They arrested him and found drugs on his person.

Applying Aguilar - Prospectively

Reliable source: The affiant said that the informant was reliable based on past reliable information.  But affiant could not explain how Hereford had obtained personal knowledge.  The level of specifity of the information was sufficient to establish veracity 

3.   Spinelli v. United States (1969) put the Aguilar and Draper tests together: Notwithstanding the lack of explicit basis under prong two, the court found that from the amount of detail given by the informant could be inferred a basis of personal knowledge. (Draper).  Therefore, the court determined that an independent corroboration could remedy a defect in either prong of Aguilar.

4.   Court abandons the two-prong test in favor of “Totality of the Circumstances.” Illinois v. Gates (1983).

Facts: Anonymous letter said a named couple made their living selling drugs and predicted the husband would soon fly to Florida and drive back with another supply.  Later police surveillance established he did fly to Florida and drive northward on an interstate highway.  This was deemed sufficient probable cause. 

Holding/Rationale: “Future actions of persons are note easily predictable.”  Alone the letter would not establish probable cause.  But the officer corroboration was sufficient. 

The Aguilar tests is too restrictive and confusing.  They should not be the basis, but factors, in deciding whether there is adequate PC for two reasons: 1.) A flexible standard will be easier for police and magistrates to understand, and 2.) Veracity and basis of knowledge should not have independent status because a deficiency in one may be compensated for by a strong showing as to the other.

Concur J. White: Adheres to the old test and states that under it, there would have been sufficient evidence.

Dissent J.Brennan and J. Marshall: Adhere to Aguilar, but think that even under totality of circumstances there is not PC.

Detailed anonymous letter leads investigators to track suspects.  Investigators corroborate imperfect tip, then apply for a warrant.

5.   Class Commentary: Probable does not mean “more probable than not.”  Imagine 5 people in a room with stolen contraband.  The chance that any one of the suspects is the perpetrator is no more than 20%.  Rule 41 in the Federal Rules of Criminal Procedure: Where there is an emergency or exigent circumstance, there is a procedure for telephonic warrant. p. 252 in the Supplement.

6. Going Behind the Warrant:

Normally, the sufficiency of the warrant is scrutinized based on the affidavit.  But if the affidavit is alleged to be false, then Franks v. Delaware (1978 – page 203) applies: If a substantial preliminary showing is made that statements made by the officer in the affidavit were knowingly false or recklessly made, then there will be a hearing.  Based on the hearing the evidenced seized under the warrant will be suppressed.

7.   Informer’s Privilege

a. McCray v. Illinois (1967 – page 204) – the informant’s identity need not be disclosed by officers in a Probable Cause hearing where judge is convinced that the officers relied on good faith upon credible information supplied by reliable informant.

b. People v. Darden (1974 – page 206).  In rare situations (in NY), where there is insufficient evidence to establish PC apart from the testimony of the arresting officer as to communication received from an informer, when the issue of identity of the informer is raised at the suppression hearing, the suppression judge then may conduct an in camera identity.  Defense not present.

8.   Information from an alleged victim of, or witness to, a crime. (Note 1, page 206)

a. Prior reliability need not be shown, as in the police informer cases.  It is presumed that a traditional informant is motivated by selfish concerns (remuneration), whereas the victim or witness is motivated by concerns for personal safety and society.  

b. Victim descriptions are often not sufficient to justify the arrest of any one person.  

9.   Information and orders from official channels

Whitely v. Warden (1971 – page 208) – officers acting in good faith on a police bulletin.  If the warrant is defective, then the good faith reliance does not cure the defect of the warrant.  Distinguish Arizona v. Evans, where a warrant had been quashed but was not recorded as such; and the evidence was not suppressed.  The difference is in who made the mistake.  Court clerks are not part of the law enforcement establishment, and therefore are not interested in the arrest of persons.

C.  Search Warrants

1.   Issuance of Warrants

a. Must be issued by a detached and neutral magistrate.  Page 208-209.

b. The affidavit must allege with particularity the places to be searched – enough that the officer through reasonable efforts can ascertain and identify the place intended – and the things to be seized – no general searches.  In the colonies, writs of assistance gave broad authorization for general searches of violations of the customs duties. Page 210-211.

2.   Execution of the Warrant

a. “Knock and announce” – Common Law rule; Wilson v. Arkansas (1995 – page 213) Caveat: if there is an exigent situation (danger to officers or evidence), there is no need to “knock and announce.”  Richard v. Wisconsin (need must be justified in a particular case) (1997 – page 213) 

b. Federal Rule 41: a warrant (search or arrest) will ordinarily be served in the day time, unless the magistrate decides for good cause that it should be executed at night.

c. Normally the warrant should be executed within 10 days.

3. Detention and Search of persons on the premises.

a. Search: An individual who merely happens to be present in premises where a search warrant is being executed may not, by virtue of the fact alone, be subject to a search of his person. Ybarra v. Illinois (1979, page 215).  Particularized PC: the warrant was for searching the premises and the bartender.  Should that also allow a search of persons in the bar?  Court said that there was no reason to suppose that when the warrant was issued, there was PC that patrons would be present or violating the law.   

This does not preclude:

· Search of the person if PC was established at the time of obtaining a warrant.

· Search incident to arrest of a person who is discovered for which there are grounds for arrest.

· Search of a person present, for whom there is probable cause, but no time to secure a warrant because of flight or destruction of evidence.

b. Detention: “Some seizures” constitute such limited intrusions on the personal security of those detained and are justified by such substantial law enforcement interests that they may be made on less than probable cause, so long as police have an “articulable basis” for suspecting criminal activity.  Michigan v. Summers (1981, page 216).

Facts: Detroit police were about to execute a warrant to search respondent’s house, when they saw respondent descending the stairs.  He refused to help police enter and was detained while they searched the house.  Police found drugs in the house after which time they searched respondent, finding drugs on him also.

“Substantial law enforcement interests” – 1.) Flight Prevention, 2.) Officer safety, 3.) Orderly completion of the search.

Distinguished from Ybarra: No continued legal relationship between the defendant and the premises in Ybarra.  Here, the suspect and the home have a greater degree of connection.

c.    Terry v. Ohio: since there is a difference in degrees of types of searches, it is “reasonable” to allow a “stop and frisk” on the basis of a lesser showing than a full-scale search and seizure.

d.   Seizure of items not named in the search warrant.

If officers are engaged in a search that is proper and within the scope of the execution of the warrant, and they come across something else in “plain view,” then the evidence need not be suppressed.  Horton v. California (1990, page 217).

· Coolidge required that the found items be “inadvertent.”  But the court rejects this claim, because privacy was not implicated; and because if the officers are acting within the bounds of the warrant, the “inadvertent” requirement is already served.”

· Other cases indicate that if things have to be moved in order to find things that are not in the course of the proper search, then it is not in plain view.

D.  The Need for an Arrest Warrant

1. Public Arrest: Officers need only Probable Cause to make a felony arrest, although getting a warrant is preferable.  United States v. Watson (1976)

Facts: Reliable informant told postal inspector – Federal officer – of supplier of credit cards.  Suspect offered to sell more to informant at a scheduled meeting in a public place.  At the meeting, informant gave postal authorities a signal, and suspect was arrested with stolen credit cards.   There was time to get a warrant.

Issue: Whether a warrant needs to be obtained when an arrest is made in a public place.

Holding/Rationale: No.  History – officers have been making felony arrests in public places without a warrant as long as they have probable cause.  In this case there was a strong presumption of validity because there was a Congressional law allowing the warrantless arrest.

Dissent: While it makes sense to make the “felony” arrest, most offenses that we consider felonies today were misdemeanors at common law.
Comment: On the other side, felony historically was a capital offense and when one was witnessed it was reasonable to assume that harm would ensue without intervention or arrest.

2. The Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint on liberty following arrest.  Gerstein v. Pugh (1975, page 228).

Issue: Given that so many arrests will be made without a warrant, how long can the police hold a person prior to getting a post hoc determination of probable cause?

Holding: Within a reasonable time, the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint on liberty following arrest.  Whatever procedure a State may adopt, it must provide a fair and reliable determination of probable cause as a condition for any significant pretrial restraint on liberty, and this determination must be made by a judicial officer either before or promptly after arrest.

This may be an informal/non-adversarial proceeding.

In most jurisdictions this happens at the “Initial Appearance.”

3.   48 hours is the maximum constitutionally allowable time that can expire before a probable cause determination must be made pursuant to Gerstein. County of Riverside v. McLaughlin (1991).

Unreasonable delay may include: delays for the purpose of gathering evidence, delays motivated by ill-will, or delay for delay’s sake.  Just because it is 48 hours does not always mean the PC determination was reasonable.

4. Arrest in a home: An arrest warrant is necessary for making an arrest in a person’s home, even if there is probable cause. Payton v. New York (1980, page 266).  

There is no requirement that the warrant be based on probable cause that the individual who is the target of the arrest is home at a given time. 

The seizure of a person while in their home is a corollary to a search of a person’s home.  The two intrusions share the fundamental characteristic of being a breach of the entrance to an individual’s home.  Unlike public arrest, the history of residential arrest indicates the necessity for a warrant.  Additionally, the solicitude of the home per the 4th Amendment requires greater formality.

White’s dissent focuses on history and the other protections afforded in arrests made in homes – he contends that “felony,” “knock and announce,” “daytime,” and “stringent probable cause” requirements are sufficient and were met in this case.
5. “Hot Pursuit” – The Fourth Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others [or would result in the destruction of evidence].  Warden v. Hayden (1967, page 270)

Facts: Upon reliable information that a robbery suspect entered a house five minutes earlier, the police entered a house to search for the suspect or any weapons that were used in the crime or which might be used to harm others.  

Objection: the search was done without a warrant, therefore it is illegal.  The court responded that the circumstances allowed the police to go into the house.

Objection: the seizure of the outer clothing violated the “mere evidence” rule (it is permissible to make a search for the fruits and instrumentalities of a crime, but not for other evidence – old English rule derived from property).
E. Warrantless Searches of Premises, Vehicles, and Containers (Section 6, page 253)

1.   “Search Incident to Arrest”

a. When arresting the individual in his home, officers may make a warrantless search of only the areas within the arrestee’s “Immediate Control.”  Chimel v. California (1969).

Facts: Officers had an arrest warrant and entered the home.  The defendant was not home so they waited for him.  Upon arriving, they executed the arrest warrant and asked if they could search the home.  Over defendant’s objection officers searched the entire house including some drawers.  They seized some evidence that was used to convict defendant.

Issue: Can a warrantless search of the defendant’s entire house by constitutionally justified as incident to arrest?

Holding/Rationale: No.  When police arrest, they make an incidental search without a warrant of the person of the arrestee for safety and evidence purposes.   When safety or evidence is not a concern, a home cannot be searched without a warrant.

Dissent: White – The arrest creates an exigent circumstance in regards to the evidence.  If the officers stayed while others went to get a search warrant, that would violate Mrs. Chimel’s Fourth Amendment right.  It is better to search immediately.

Comment: 

· Subsequent courts have loosened the rule.

· This rule applies to other personal places as well...offices, etc.

· Does the logic of Payton require a search warrant in a person’s home, other than the suspect’s home?  Stegall – a warrant is necessary.

b. “Protective Sweep” – Without PC or reasonable suspicion, officers may look into closets and other immediately adjoining spaces to the arrest for their safety.  Beyond this, however, rational inferences from articulable facts  that would warrant a reasonable officer to be suspicious of danger is required to make a sweep of other areas.  This is a cursory inspection of spaces where a person may be found only. Maryland v. Buie (1990, page 258)

c.   It is not unreasonable under the Fourth Amendment for a police officer, as a matter of routine, to monitor the movements of an arrested person, as his judgement dictates, following the arrest, even if it means that the officer must make a warrantless entry of  the premises.  Washington v. Chrisman (1982, page 259) 

Drunk student arrested and taken back to dorm to obtain Id.  Officer sees marijuana seeds and a pipe.  Supreme Court held that it was reasonable because of potential officer harm or flight risk in these types of situations.

d.   A full-scale search of the person is permissible in a custodial arrest. United States v. Robinson (1973, page 232) (Sometimes it is performed at the stationhouse.)

Facts: Robinson arrested under suspicion of driving without a driver’s license. The officer (of many years’ experience) made a full search of Robinson, incident to the arrest, and found a cigarette packet with gelatin capsules containing heroin.

Issue: Is it constitutionally permissible for officers to make a full search of the person incident to custodial arrest?

Holding/Rationale: Yes.  In addition to evidentiary reasons to perform a search incident to arrest, there are other reasons for the search.  Because of the prolonged exposure of custodial arrest, the potential danger to the officer is greater, requiring less strict standards than in a Terry, stop and frisk.   The particular facts of a given case are not determinative.  Rather, it is the fact of the lawful arrest based on probable cause that establishes the reasonable intrusion.

Dissent: Marshall – There was no reason to go into the cigarette package.  A search for weapons is justified, but anything beyond that is unreasonable.  Pretext concern: under this rule, arrests may be performed just for the purpose of making a full-scale search.
e.   Pretext: can the police use traffic violation stops and other minor infractions as a pretext for a search?  All that is required is probable cause for the initial violation; whatever police discover as a result is fair game.  The courts will not inquire into the motives of police. Whren v. United States (1996).

f.   Stationhouse Administrative Search – A full search of the arrestee is made at the stationhouse as in inventory incident to booking to safeguard the property of the accused and to ensure that weapons and contraband are not introduced into the jail.  Illinois v. LaFayette (1983, page 247)

Facts: Admissibility of amphetamines found in shoulder-bag during an “at-the-station” inventory of his effects following the arrest for disturbing the peace.

 Issue: whether the search of the back-pack was permissible.

Holding/Rationale: The search is permissible because of administrative necessities of the station house.   

· Sometimes the arrestee will claim that the police have not safeguarded personal possessions.

· If the person is placed in a cell with others, security demands that a full search be conducted for weapons and drugs. “Risk” 

Dissent: there are other means of protecting the property.  In this case, couldn’t the police have placed the entire book bag in a plastic bag and seal it up?

Response: the particular method the police use is not before the court.  Only the permissibility of the search itself is a question.  It is not the task of the court to write administrative procedures, only to ensure that the Constitution is not violated.

g.   Once the defendant is lawfully arrested and in custody, the effects that would have been subject to search and seizure at the time and place of arrest may be searched and seized without a warrant even though a substantial time period has elapsed between the arrest and subsequent administrative processing and the taking of the evidence on the other.  United States v. Edwards (1974, page 249)

Facts: Admissibility of paint chips obtained from defendant’s clothing, taken from him without a warrant while he had been in jail for about 10 hours after his arrest for attempted breaking and entering.  The clothing was seized because investigation showed that paint was chipped from a window at the burglarized house.

Majority: under Robinson, the police could have made the search at the scene, therefore one ten hours later is permissible without a warrant as well.

Dissent: if the evidence has not been destroyed 10 hours later, where is the exigency that allows for a warrantless search in the first place?

Further comments on the opinion: there are times when balancing should be undertaken, but that is rare case.

h.   Civil Suit Tennessee v. Garner
Case: Police receive a telephone by a neighbor that a burglary was in progress next door.  Police arrive on the scene and witness a teenager about to climb over the back fence of the house identified as the scene of the burglary.  Police shout to the teen to stop.  The teen does not comply.  The police officer fires and hits the fifteen-year-old teen. Civil suit: excessive authority.  Was this an excessive use of force granted there was probable cause?  Court: governmental interest in stopping this crime, does not justify the use of deadly force.

i.    Conclusion
Courts will not inquire into the motives of the police.

Once a lawful arrest has been made, the degree of fourth amendment protections that the arrestee has become pretty limited.

· Excessive force

· Exceeding ordinary limits

Chimel – no license to search the general premises, though an incidental search of immediate surroundings is allowable.

2.   Automobile Exception

a. Mobility/History.  Carroll v. United States (decided in 1925)

National Prohibition Act: officers enforcing that statute might make a stop and search of a moving vehicle.  If they thought that there was liquor, can arrest and seize the liquor.  The same statute said that in order to search a dwelling, the officers were required to get a warrant.  The Carroll brothers were suspected of transporting alcohol in their cars (on a highway known for the transport of bootleg liquor), based on previous undercover officer dealings (would have sold, but no supplies) with the suspects.  The police stopped the car and found liquor.

The court concludes that the officers had probable cause to arrest based on the previous dealings, the highway, and known destination.  No warrant was required to search the vehicle because it is mobile and because warrants are not typically required to have a warrant when dealing with customs violations.  Analogized moving vehicles to ships at sea.

In Carroll, was there a true exigency?  Could they have gotten a warrant?  Options: Consent; Leave one officer with the arrestee while the other gets a warrant; Move the car; lock the car and search it later.
b.   “Ready mobility” does not refer to the actual likelihood that the vehicle would be moved if the search warrant were sought.  By implication, that a car could be mobile is sufficient.  Chambers (1970, page 279) 

Facts: Police stopped a vehicle on probable cause of robbery.  The arrestees were transported to the station house while an officer drove the suspect vehicle to the station house. While at the station house, an officer searched the car and found a revolver and other evidence.

The court upheld the search 5-4.  J White’s opinion seems to rely on Chimel rationale (grabbing distance), loosely interpreted to mean areas formerly under the control of the suspect.  The court also relies upon Carroll (mobility).  But those in custody were incapable of moving the car.  J. White: at the time the vehicle was stopped on the street, they could have searched then and there, but it makes more sense and is more convenient to bring the vehicle in and then make the search.  
c. Two justifications for the automobile exception: California v. Carney (1985)

(1.) “Ready Mobility”

(2.) Lower expectation of privacy

Facts: Police survey and get information from a person engaged in a sex-for-drugs exchange that took place in a mobile home.  Police did a warrantless knock and enter and observed marijuana, plastic bags, and a scale.  They take Carney into custody, and search the rest of the mobile home, and find more drugs.

Issue: Does the mobile home fall within the automobile exception?

Holding/Rationale: Majority’s critical fact: mobile.  Other facts: Lesser expectation of privacy; Licensed auto; Drive in public places; Subject to regulation.
Dissent: There is a greater expectation of privacy in an auto, than in other places in public.

Comment: The greater question: was there an exigency?
d.   Searches relating to passengers rather than the owner/driver – if there is probable cause to arrest, then the officers may search the property of passengers that are in the car, though the passengers themselves may not be searched.  Houghton 

Facts: Ordinary traffic stop, followed by questioning the driver; they see a syringe in his shirt pocket.  They inquire about the syringe, to which he replies, “I use drugs.”  Officers use this as probable cause to search the car and find drugs in the purse of a passenger.

Issue: Does this probable cause justify the search of a purse of the passenger (Houghton) without her consent?

Majority (Scalia): they had reason to search the car and if you do not allow a search of others in the car, then you may actually be defeating the purpose of the car search because of the cover up by others.  You have to balance the private interest against the government interest.

Scalia also draws on the fact that auto travel comes with a lesser expectation of privacy.

Scalia draws a distinction between the search of the person and the search of the property.

Suppose the officers called the magistrate and asked for a search warrant.  Then would the magistrate have issued the warrant?  Scalia would say that the search would be based on the scope of the automobile exception.  Once there is probable cause to arrest the driver, there is probable cause to search the entire automobile and its contents.  A search of the person however would go too far.

Incident to arrest, a search of the automobile is broad enough in scope to include items in the car.

e.   Searches relating to containers in the automobile.  As long as there is Probable Cause to search the contents of the vehicle, a warrantless search of the containers therein are admissible as well. Ross; Acevedo.  See class notes for development of the rule.

California v. Acevedo (1991, page 281)

Overturning Chadwick and Sanders insofar as they are barriers to searching containers in a car.  Once something is inside the auto, even if that is the only thing that the police are after, the thing can be searched without a warrant under the automobile exception.

There is virtually no limit on the automobile exception, given that there is probable cause of evidence in the car.  However, the scope of the search may still be limited: if a body is the object of the search, there is some question as to whether police may open a small container.

f. Search Incident to Arrest – During a search incident to arrest, the officer may search the passenger compartment of the auto, as well as containers located in the passenger compartment.  New York v. Belton (1981, page 290)

Facts: On a traffic stop, officer smells marijuana and sees contraband; after discovering that none of the occupants had driver’s licenses nor owned the car.  He ordered them out of the car and placed them under arrest for unlawful marijuana possession.  He searched the back passenger compartment finding a jacket, which he searched and found cocaine.  Belton moves to suppress.

Issue: what is the proper scope of a search incident to arrest in regards to vehicles?

Rationale: Chimel allows for a search of places within “immediate control.”  A custodial arrest based on probable cause is a reasonable intrusion under the 4th Amendment; that intrusion being lawful, a search incident to arrest requires no additional justification.  “Immediate control” includes the passenger compartment of the automobile because it is within reach if the arrestee want to grab a weapon or destroy evidence.

g. Officers may not conduct a full search of the automobile if, even though they are authorized to make an arrest, they intended to issue only a citation.  Knowles v. Iowa (1998).  

Facts: policeman stopped Knowles for speeding.  He could have made an arrest, but was going to exercise his option to issue a citation.  The officer made a full search of the car and found marijuana.

Rationale: The court ruled the search illegal because the rationales in Robinson were not met: there was no threat to safety due to prolonged contact; neither was there a need to preserve evidence.

Important Dicta: The officer may perform a pat-down of a driver and passengers upon reasonable suspicion that they may be armed and dangerous per Terry. 

Even if the officer may issue only a traffic summons, he may still order the person out of the car, then upon further reasonable suspicion, perform a Terry frisk in order to ensure his safety. Pennsylvania v. Mimms (1977)
h. Searches of Impounded Vehicles

(1.) It is permissible to perform a warrantless search of an impounded automobile as a matter of administrative routine. South Dakota v. Opperman (1976)

Facts: a car was left on the street for more than 24 hours and accrued a series of parking tickets.  Police towed it away and took into the lot.  While it was sitting in the lot, officers noticed a wristwatch on the dash.  Officers entered the car and inventoried its contents – found marijuana.  Police had no suspicion of contraband prior to opening the car.  They claimed that this is an administrative inventory, unconnected to any criminal investigation. Lafayette.  

The Court buys the “safeguarding” the property of the owner argument and upholds the admissibility of the marijuana.  The Court says that it is permissible to do this as a matter of administrative routine.  

(2.) Colorado v. Bertine (page 296)

i.    It is not objectionable that departmental regulations have the police officers discretion between impounding or parking and locking, so long as the discretion is exercised according to some standard criteria.

ii.   An inventory is illegal if it appears to have been undertaken solely for some other motive.

iii. Scope: limited to areas of the car which valuables might be found, and may not extend to materials that touch on personal affairs.  The search may extend to  containers, such as suitcases.

Facts: The search was made as a matter of the officer’s discretion, not as a matter of administrative routine, while the backup officer was waiting for the tow truck.

Three options

· Have a spouse or friend drive the car to impoundment

· Have the suspect make arrangements

· Officer drive or tow truck.

i.   There is no expectation of privacy in the exterior of the car.  With the search limited to the examination of the tire on the wheel and the taking of paint scraping from the exterior of the vehicle left in the public parking lot, we fail to comprehend what expectation of privacy was infringed. Cardwell v. Lewis (1974) 

F. Stop and Frisk

1. Upon “articulable suspicion” an officer may conduct a limited search of the outer clothing for his own safety, and for the safety of others.  Terry v. Ohio (1968, page 304)

Facts: Plainclothes officer observes what he thinks are three suspects “casing” an establishment for robbery.  Officer stops suspects and performs pat-down searches, finding weapons on suspects.

Issue: Whether it is always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for an arrest.

Holding/Rationale: This does implicate the Fourth Amendment, as there is a stop (seizure) and a search.  However, because of the various ways that officers interact with the public, and because of the interests of deterring crime, detecting crime, and officer safety, some provision must be made for instances that fall between conversation and arrest.   There is a gradation.  And for this middle ground, not probable cause but “articulable suspicion” is required (See page 310).  Any evidence found as a result of the stop and frisk is admissible in court.

Terry Balancing: the court will balance the government interest of deterring and detecting crime against the individual’s interest in being free from intrusion, in determining whether the officer’s actions were justifiable on grounds of reasonable suspicion.

2.   Florida v. J.L. case Supplement

Anonymous tip to officers of a black man wearing a plaid shirt who has a gun.

Officers go and find the suspect and approach him doing a pat-down, finding a gun, then charging.

Courts says that the tip was not enough.

Court rejects the idea that where firearms are concerned, there is a lesser burden of suspicion.

Judge Fidel’s case (6 P.3d 765)– The call is traceable in the 911; wheras in J.L., the call, though traceable, may have been made at a payphone.  People are aware that 911 is traceable, and the person making the call is putting at risk her credibility and that police can nail a phony caller.  A non-traceable call.

3.  Police action short of seizure: “A seizure does not occur simply because a police officer approaches an individual and asks a few questions.  So long as a reasonable person would feel free to disregard the police conduct and go about his business, the encounter is consensual and no reasonable suspicion is required.  Florida v. Bostick (1991, page 312)

Facts: Drug search – luggage – bus.  Officers go onto a bus with no “articulable suspicion,” ask for suspect’s id, look at it, give it back.  Later they ask him for permission to search his bags.  Some question as to consent – it is presumed there was consent.  Officers look into bag and find narcotics.

Issue: Was there as stop – seizure, requiring at least articulable suspicion?  The question is whether the suspect was free to leave or not based on the police conduct.  

Holding/Rationale: In this case, the Court decides that it was a circumstance independent of the officer conduct, namely the travel by virtue of bus that caused the restriction of freedom.  Here, the officers did not convey a message that the suspect was devoid of choice.

Dissent: Marshall dissenting says that this is a coercive stop – inherently coercive to have officers towering over a person on the bus.

4. “The inference that persons who talk to narcotics addicts are engaged in the criminal traffic in narcotics is simply not the sort of reasonable inference required to support an intrusion by the police upon an individual’s personal security.”  Sibron v. United States (1968, page 320; Decided concurrently with Terry)

Facts: Officer defendant talking with several known drug addicts over a period of about 8 hours.  Lat in the evening officer approached defendant at a coffee shop and told him to come outside.  Once outside, the officer said, “You know what I’m after.”  Defendant then reached into his pocket at which time officer also shoved his hand in defendant’s pocket seizing to some glassine envelopes containing heroin.

Issue: Were there grounds for a stop?

Holding/Rationale: No.  Officer did not know what the subject of the many conversations was and therefore had no grounds for a stop.  Also the court finds that the reach into the suspects pocket was unreasonable search.

5. “Unprovoked flight” – Flight taken together with other circumstances may warrant in inference of articulable suspicion.  Illinois v. Wardlow (Supplement page 29)

6. Temporary Seizure of Effects: Some brief detention of the persons effects may be so minimally intrusive of Fourth Amendment interests that strong countervailing governmental interests will justify a seizure based only on specific articulable facts that the property contains contraband or evidence of a crime. Place
The police must act to minimize the intrusion involving the brief detention of property – 90 minutes for luggage is too long. United States v. Place (1983, page 331)

Facts: Friday Mr. Place is focus of surveillance at La Guardia.  There is some basis for suspicion, but no probable cause.  The federal agents stop him and check his id.  The agents then detained his luggage for the purported purpose of getting a warrant, then let Place go his way.

They sent the luggage to Kennedy airport to get a drug dog on it.  The dog sniffs drugs.

Warrant obtained on Monday.  Warrant executed and drugs found.

Issue: Did the length of detention of respondent’s luggage exceed the permissible limits of a Terry – type investigation?

Holding/Rationale: Yes.  Particularly in the case of detention of luggage within the traveler’s immediate possession, there is a substantial intrusion on possessory interest and liberty.  Therefore, the detention of the luggage must be the same as detention of a person.  Brevity of the invasion is an important factor. In order to determine the effect of the detention, the police diligence is determinative.  Here the police had plenty of time to set up the investigation at La Guardia and did not do so – they did not minimize the effects. Court also determines that this was beyond the scope of the Terry search  - 90-minute detention of luggage too long.

7. Detention for custodial interrogation intrudes so severely on interests protected by the Fourth Amendment that it triggers the traditional safeguards against illegal arrest – whether it is a technical arrest or not. Dunaway v. New York (1979, page 337)

Facts: No grounds for arrest, but suspicion of attempted robbery.  Suspect did not compel the suspect to go to the stationhouse.  Suspect placed in an interrogation room, was read the Miranda warning.  He waived counsel then later gave incriminating statements.
Issue: May police perform custodial interrogation on reasonable suspicion alone?
Holding/Rationale: Brennan: No.  This was an arrest “in fact” if not a legal one.

The treatment of the suspect, whether or not it is technically characterized as an arrest, must be supported by probable cause because detention for custodial interrogation – regardless of its label – intrudes so severely on interests protected by the Fourth Amendment as necessarily to trigger traditional safeguards against illegal arrest.
G.  Regulatory Searches – Administrative Inspections and Regulatory Searches (Section 8, page 339)

1.  In these cases, there is no probable cause requirement.  Rather either of the two following criteria must be met.

a. Individualized Suspicion (reasonable suspicion) or 

b. Seizure or search be conducted pursuant to some neutral criteria which guard against arbitrary selection of those subjected to those procedures.

2. Safety Inspections: Absent consent, agencies dealing with fire, health, and housing code inspections require a warrant for inspection.  However, in order to obtain the warrant, no specific defect need be shown.  Rather, all that must be shown is that there is a plan adopted by the agency and that the inspection is in keeping with the plan. Camara v. Municipal Court (1967, page 339)

a. Spot checks – warrant needed.

b. “Pervasively regulated businesses” – Ex. gun or liquor dealers that agreed ahead of time to be regulated.

3. Border Searches – Customs/Mail inspection.

a. Presumed reasonable by the very fact that a person or item is coming into our country from outside, and

b. Mail search is not based on exigent circumstances. 

4. Vehicle Checkpoints: 

a. Roving patrols can stop and search for illegal aliens only on probable cause.  Almeida-Sanchez v. United States (1973)

b. Only Terry-type reasonable suspicion was needed for the patrols to engage in the more “modest” interference with 4th Amendment interests which attends the stopping of motorists and inquiring briefly as to their residential status.

c. Later, the immigration service changed the modus operandi, using checkpoints 10-20 miles from the border.  It was challenged.  But the court upheld this because, unlike stopping individual cars, here it was routine and every car was stopped for a brief, preliminary check.  United States v. Ortiz.  Even here, however, probable cause is required to search the car for illegal aliens.

d. Almeida-Sanchez has a parallel in Delaware v. Prouse, where police were stopping young drivers and asking for driver’s license.  Court struck this down.

e. Michigan Dep’t of State Police v. Sitz (distinguish – the stop may result in criminal prosecution even though the primary purpose is public safety.)  DUI , Sobriety checkpoints upheld.

f. New case City of Indianapolis v. Edmond – checkpoints for drug law violations.  Driver was stopped and addressed briefly, and a dog was walked around the car.  The dog search has been found constitutional, but what about the stop?  The imminent harm situation is not present here.

g. Drug testing – urine samples (page 342)

Normally, drug testing requires consent.

National Treasury Employees Union v. Von Raab, Two programs not requiring “individualized suspicion” for drug testing:

1. Government positions involving interdiction of illegal drugs

2. Or, positions involving carrying a firearm

Vernonia School District 47J v. Acton, Schools

No threat of criminal sanctions was involved.  But there would be random urinalysis testing of athletes.  

School’s reasoning: “Special needs”

There was unruly behavior

Jocks are role models

Jocks were suspected of being at the core of the unruly behavior

Increased risk of injury because of drugs usage.

The Court (5-4), upheld this on administrative grounds.

See the status of fourth amendment rights for school students (page 341)

Before the Court soon (Charleston, S.C.): 

Nurses performing prenatal care will turn positive drug results over to the police.  The women were then told that they would be prosecuted unless they went to drug treatment.  The federal district court concluded that this was not a case which will satisfy the “special needs” approach because it was initiated by the police; we will submit to the jury the question whether the women that brought the action consented.  The Fourth Circuit, in a divided panel upheld the program on the “special needs” basis – protecting children from adverse drug effects.

G. Consent Searches – where effective consent is given, a search may be conducted without a warrant or probable cause.

1. Consent must be “voluntary” (within the meaning of the 14th Amendment), determined according to the totality of the circumstances, in order to be valid.  Schneckloth v. Bustamonte (page 343).

Facts:  Police officer stopped a care containing six men  after observing that the headlight and license plate light were burned out.  Driver could not produce a license.  Officer asked a passenger who claimed he was brother to the owner of the car, if he could search the auto.   Passenger replied, “Sure,” and helped officer search the trunk and glove compartment.  Officer found stolen checks under the seat of the car, leading to charges against Bustamonte.

Holding/Rationale: “Waiver,” the relinquishment of a known right, is not a Fourth Amendment document, because waiver is typically used to assure a fair trial procedure.  Since there was no Custodial Interrogation, there is no inherent coercion requiring warnings or waivers.  Miranda.  Knowledge of the right to refuse is a factor, but not in itself determinative.  Two other considerations are important: 1.) The need for such searches in order to gather the evidence, and 2.) The absence of coercion.

Factors: minimal schooling/low intelligent; mental ill or intoxication; under arrest; physically overpowered; etc.

2. Third Party Consent:

a. If the police reasonably rely on the authority of the third party to give consent, may search a residence without a warrant.  Illinois v. Rodriguez (1990, page 352).

Facts: Police were told by a third party that she had been assaulted by Rodriguez earlier that day.  She stated that Rodriguez was sleeping in “our” apartment and consented to travel there with the police in order to unlock the door with her key so that officers could enter and arrest.   When officer’s entered they found drugs and the suspect.  At trial, the third party’s actual authority to consent was found to be fictitious.  In addition to having moved out of the apartment, other things pointed to the false authority.

Ruling: Court ruled that this was a constitutional search because what is required is that the search be reasonable – not correct.  If officers were acting reasonably when they relied on third party’s consent, they have met constitutional standards.  This decision is consistent with Stoner, where the court ruled that the police were not reasonable on their reliance on the hotel clerk’s ability to consent because there was nothing to indicate that police had any basis for believing in the clerk’s authority – the room was rented and exclusively occupied by defendant...

Dissent: There was no exigency, and therefore a warrant should have been obtained.

b. Husband-wife: A spouse presumptively has authority to consent to a search of all areas of the homestead; the nonconsenting spouse may rebut the presumption only by showing that the consenting spouse was denied access to the particular area searched.  U.S. v. Duran (1992).

c. Parent-child: If a child is living at the home of his parents, the head of the household may give consent to a search of the child’s living quarters.

d. Landlord-tenant: landlord may not consent to a search of his tenant’s premises even though they might have the right of entry for inspection/cleaning purposes.  Chapman v. United States (1961).  Hotel employees may not consent to a search of a room during a time that it has been rented by a guest.  Stoner v. California (1964)

e. Co-tenants:  Where two or more persons occupy a dwelling place jointly, a joint tenant can consent to police entry and search of the entire house or apartment even though they occupy separate bedrooms.  State v. Thibodeau (Maine 1974).

f. Employer/Employee: Whether an employee can consent to a search of employer’s premises depends on the scope of the employer’s authority.  Temporary and low level employees generally may not give consent.  Management, and others having great levels of control may do so.

g. Employer/Employee: As to consent by employer to search employee’s desk, it is  privacy interest  rather than a property interest.  Generally, it cannot be done.  Gillard v. Schmidt (3d Cir. 1978).  However if the area is not assigned or exclusive to a person, employer may consent.  Commonwealth v. Glover (Pa. 1979)

h. Bailor-Bailee: 

I.   Electronic Surveillance Protected Areas and Interest; Use of Secret Agents

1.   Early cases focused on material things to be searched and seized, thus rejecting any implication of the Fourth Amendment.  Olmstead v. United States (1928).

Tapped external wire 

Fourth Amendment not implicated:

· No trespass – 4th Amendment was intended to protect  premises

· No thing was seized – no paper or effects; words are not effects; hearing only.

Brandeis prophetic dissent regarding electronic eavesdropping is on page 361-2.

2.   Early Statutory Responses

a. Federal Communications Act of 1934 §605: unauthorized persons may not intercept and divulge existence, content, substance, effect, purport, or meaning of the intercepted communication to another person.  This was interpreted to cover wiretapping, Nardone v. U.S. (1937) and intrastate as well as interstate communications. Weiss v. U.S. (1939).  FBI took the position that the statute covered interception and divulgence together, but that interception without divulgence was permissible.  Therefore intercepted communication could be relayed within the agency, but not outside of it.

b. State gathered wiretap evidence in a state prosecution admissible. Schwartz v. Texas (1952).  State gathered wiretap evidence proffered in federal prosecution barred.   Benanti v. United States (1957).   Later, two days before the Crime Control Act of 1968, Schwartz was overruled by Lee v. Florida, which held that Schwartz could not withstand Mapp (1961) any better than could Wolf. 

c. Electronic Eavesdropping – Brandeis’s fears realized.  Early Constitutional Protections – Silverman v. United States (1961).  Court ruled that inserting a listening device into a private heating duct and thus converting it into a conductor of sound was an illegal search and seizure.  Conversations can be seized and a search for them might be conducted without any trespass.
3.   Electronically recording or listening to a telephone conversation is a “search or seizure” within the meaning of the Fourth Amendment, because of the intrusion on the person’s privacy interest, which requires advance authorization from a neutral magistrate. Katz v. United States (1967, page 155) 

Facts: Authorities believed that Katz was involved in gambling in interstate commerce, using a public telephone booth.  The police had probable cause and stuck a listening/recording device on the exterior of the telephone booth.  The government contended that there was not wiretapping, violation of law, or trespass.  Moreover, this was a public place.

Ruling: Stewart: regardless of public place, a person has a reasonable expectation of privacy when they use a public phone. Add Silverman to the proposition that the 4th Amendment protects people, not places.

Harlan concur: place does have significant implications on expectation of privacy.

Effect Broadening of protection:

Words are protected – Fourth Amendment extends to the recording of oral statements overheard without any “technical trespass under property law.”

Reasonable expectation of privacy – electronically recording or listening to a telephone conversation is a “search or seizure.”

4.   Comparison/Contrast

Conventional Search
Bugging or Wiretapping

Thing in being

Finite Predictable

Limited duration

Limited effect on outsiders

No First Amendment concerns

Notice
Words to come

Undefined

Extended period of time

Third parties involved

First Amendment concerns

No advance notice

5. Electronic Surveillance Act of 1964.

a. Purpose: to regulate all nonconsensual electronic surveillance except “national security” eavesdropping.  It is concerned only with orders authorizing or approving the interception of a wire or oral communication.

b. Key Provisions (page 148, Supplement)

§ 2510 (4.)  “intercept” means the aural of other acquisition of the contents of any wire, electronic, or oral communication through the use of any electronic, mechanical, or other device.

§ 2511

Unauthorized – prohibited.

(2)(c), (d) If one person knows of the recordation, it is not prohibited.

§ 2516 (2) Almost any major federal offense will permit the court to use this process. The states may use these techniques as well in a wide variety of cases – almost any felony.

§ 2518 (7) The Attorney General or Assistant Attorney General may authorize in federal

The State Attorney General...

Place, type, identity (if known) of the target of the investigation, and a showing that other means of investigation have been employed and have proved ineffective.

In case of emergency, no approval in advance required.

Judge may authorized it for thirty days at a time upon probable cause.

The agent is to execute the warrant as soon as practical and to minimize surveillance to relevant matters.

When practical, the operation is to be terminated.

Target of the investigation must receive notice (not a transcript) within 30 days of the termination of the operation.  No notice is given to third parties.

6. “Minimizing the Interception of Communications not Otherwise Subject to Interception”; What weight, if any, should be given to the Officer’s Underlying Intent or Motivations.

a. Evaluation of all alleged violations of the Fourth Amendment, should be based on the reasonableness of the actual interceptions and not on whether the agents subjectively intended to minimize their interceptions.  Scott v. United States (page 378, 1978).

Facts: pursuant to a court wiretap order requiring “minimization,” government agents intercepted for a one-month period virtually all conversations over a particular telephone suspected of being used in a conspiracy to import and distribute narcotics.  Only 40% of the calls were narcotics-related, and officer admit to ignoring the “good faith” requirement of  “minimization.”

Ruling: The officer’s subjective intent comes into play after a violation has been established – during the exclusionary portion of the proceeding.  Thus the officer’s failure to exercise good faith by itself does not constitute a violation.  If it was a reasonable search, there is no 4th Amendment problem.

Dicta: The type of use is important here.  If this were public telephone then the minimization requirement would be greater.  Since this is a residence of one thought to be a head of a drug ring, the suspicion seems more individualized.

b. Miscellaneous Rules.

(1.) Use of the information: Federal Statute – exclusionary rule regarding information gained without conformity to the statute.

(2.) Any material gained in using the bug, whether for the authorized target purpose or not may be used in court or turned over to any other law enforcement agency for prosecution.

(3.) Unlawful entry in order to effect the purpose is permissible because it is implicit in the warrant to have the bug in the first place.

7. The use of Secret Agents (with and without electronic devices) to Obtain Incriminating Statement.

a. Rule: Neither bugged nor unbugged secret agents pose Fourth Amendment problems – so long as the target is aware that a person (the agent) is present.  The fact that the target is unaware that the agent is indeed a secret agent or informer (as opposed to being the suspect’s friend) does not turn the mission into a “search” or “seizure” under the Fourth Amendment.

b. “Wired” Agent

(1.) On Lee v. U.S., 1952 – Agent (Ching Poy) was wired, former employee of On Lee.  On Lee laundered cash.  Agent approached On Lee about purchasing drugs, while wired, transmitting to agent outside.  The court was still talking about whether this was a trespass (Olmstead), prior to Katz.   The Court also said that the defendant was not forced to say anything, and took the risk of misplaced confidence.  Dissent: concerned that electronic surveillance makes a difference.

(2.) Lopez, 1964 (page 384) – IRS agent who was offered a bribe.   He was told to “play along” and did so equipped with a wire.  The agent testified and the recording was admitted.  Is there a difference between the agent’s testimony and the recording?

(3.) This is an expansion from Osborn v. United States (1966), where on the basis of a detailed affidavit alleging that an attorney was trying to bribe a juror, two federal judges authorized a tape recorder to be concealed on the person of the attorney’s “employee” (agent) for a specific meeting with the attorney.

c. “Unbugged Agents”

(1.) Lewis v. United States (1966, 386) – federal narcotics agent, by misrepresenting his identity was invited to petitioner’s home where an unlawful narcotics transaction took place.  Court: agent did not see, hear, or take anything that was not contemplated by the seller.  Whenever the home is converted into a place of business open to the public, it will get no greater protections than a business is entitled to. 

(2.) Hoffa v. United States (1966, 387)– mole was planted in the sanctum.  A warrant would have been hard because there was not probable cause.  Partin, a local union official recently released from jail, made frequent visits to Hoffa’s hotel room.  The premise is that Partin was an informer from the time that he was released from jail.  He testifies against Hoffa in the Test Fleet trial.  Court: Hoffa was not relying on the security of the hotel room, but on his misplaced confidence in the agent.  The Fourth Amendment does not protect against such mistakes.

INSERT NOTES FROM YELOW PAD HERE
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8. Other Premises and Places

a. Garbage on the curb: A search and seizure of garbage bags placed out on the curb outside the residence violates the Fourth Amendment only if: a.) the target manifests a subjective expectation of privacy in their garbage, b.) that society accepts is objectively reasonable.  California v.Greenwood (page 159, 1988). 

Facts: Police had no probable cause – suspicion of narcotics sales only; had the trash collector bring trash from the residence on two occasions.  The trash was in opaque plastic bags on the street, where it was supposed to be.  Search warrants on both occassions were issued that led to arrest and conviction.

Ruling: Test: Did the defendant have a subjective expectation of privacy; and is the expectation objectively reasonable, or one which society is willing to attribute as not having any expectation attached to it.  Because any number and type of person or animal has access to the trash placed on the curb, the Court concluded that the respondents exposed their garbage to the public sufficiently to defeat their claim to Fourth Amendment protection.

b. Open Fields and Curtilage – Police entry and examination of a field is free of any Fourth Amendment restraints, but the curtilage (area immediately surrounding the home) is protected by the Fourth Amendment.  Hester v. United States (1924 – pre-Katz);  Oliver v. United States(1984 – post-Katz).

· Hester – open fields are not protected from examination, because lands are not involved within the language of the 4th Amendment – pre-Katz.

· Oliver – Police went on private property, regardless of a fence, where they found marijuana growing.  The court distinguished between the open field and the “curtilage” (area immediately around the house).  They said that the curtilage area is a place where persons have a reasonable expectation of privacy because it is immediately adjacent to the home.  The court also said that Hester had not been overruled by Katz; rather, open fields do not provide the intimate setting that the Fourth Amendment aims to protect.

c. Surveillance from a helicopter 400 feet above the ground. Florida v. Riley (page 165) – “Whether surveillance of the interior of a partially covered greenhouse in a residential backyard from the vintage point of a helicopter located 400 feet above the greenhouse constitutes a “search” for which a warrant is required under the Fourth Amendment.”  Court said no, because nothing in the record of the case indicated that helicopters flying at that altitude are sufficiently rare... Neither did this interfere with any use of the greenhouse or curtilage.

d. Photographic Magnification or Aerial photography does not sufficiently invade privacy (enhanced vision) to raise a constitutional issue.  The open areas of an industrial plant are more comparable to an open field than a curtilage. Things that penetrate walls, etc. would raise much more serious questions. Dow Chemical Co. v. United States (1986).

e. Dog Search.  The exposure of luggage, located in a public place, to a trained canine is not a search within the meaning of the Fourth Amendment.  United States v. Place (1983, page 168) – temporary seizure of luggage at an airport so that it could be brought into contact with a drug detection dog.

Uniquely limited search:

· It does not require the exposure of the non-contraband contents of the luggage

· The dog only reveals drugs

f. Electronic Tracking: Installing a tracking device and subsequently tracking such movements as visual surveillance in public places could detect is not prohibited by the Fourth Amendment.  United States v. Knotts (1983, page 170).  However, if the government surreptitiously employs a device to obtain information that it could not have gained by observation outside the curtilage, then  a warrant is needed.  United States v. Karo (1984, page 171).

Knotts – radio transmitter and visual surveillance combined to track drug manufacturer to a cabin, whereupon a warrant was issued and arrest was made.

Karo – though the scenario is the same, the issue is different, because the police continue, after the container is in the dwelling of the buyer, to follow it.  In this case the surveillance is not limited to that which could take place out in the open by visual means.  Rather it is being used to track what is going on inside the premises.

g. Thermal imaging – Measuring the heat that is being generated within a house, by way of measurement of amount of waste energy that is discernable on the exterior of the house.  The Circuits are split.  And the Supreme Court is hearing it right now.

h. [Pen register mechanically or electronically records all the numbers a person dials – the court has upheld these procedures.]

Petty Crime – punishable by 6 months or less


Misdemeanor – punishable by up to 12 months


Felony – punishable by a year or more
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