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I. General Overview

A. Steps in Criminal Prosecution

1. Crime reported

2. Arrest


3. Search incident to the arrest

4. Booking following arrest

5. Initial Appearance

a) Police officer appears before judge and states reason for arrest.  

b) Magistrate advises arrestee of rights and decides whether to release him and on what terms.

6. Information/Indictment

a) Indictment must be returned by a grand jury for felonies.  

b) This is not binding on the states.  States may charge a felony without grand jury, though a minority do so anyway.  Majority retain grand jury, but do not require that prosecutors present every case to grand jury.  May proceed on an information.  

c) Person can’t be held for too long without being charged.

7. Preliminary Hearing

a) Determines whether there is probable cause for binding suspect over for trial.  

b) Must be held within a certain number of days after the charges have been filed.  

c) Don’t need a preliminary hearing if there has been a grand jury indictment.  The grand jury is considered a sufficiently independent body.  Grand jury has subpoena power.

8. Arraignment

a) Defendant appears with counsel and pleads.  

b) Plea-bargaining takes place at this point.  

9. Pre-trial Motions

a) Plea-bargaining may continue.  

b) Motion to Suppress Evidence.  

c) Change of Venue, to Dismiss.

d) Discovery of evidence.  

(1) AZ has fairly liberal rules re discovery.  Much narrower than in civil cases.  

(2) Prosecutor is constitutionally barred from getting discovery out of the mouth of the defendant.  May extend to documents or property in his possession.

10. Trial

a) Defendant may decline to testify.  

b) Right to jury.  

c) Standard of proof is beyond reasonable doubt.

11. Post-Trial Motions

a) Renew MTD, Motion for New Trial, New Trial based on newly discovered evidence, previously unavailable.

12. Sentencing

13. Appeal of Right to Court of Appeals, capital cases

14. Further Appeals

a) Discretionary, post conviction review- requires an extraordinary showing, i.e., change in the law or new evidence.  

b) May go to federal courts if there is a claimed constitutional violation.  Collateral review.

II. The Due Process Concept

A. Generally

1. Of the 23 separate rights set forth in the first 8 amendments, 12 concern criminal procedure.

2. Guarantees apply only to the government, not to private parties, such as security guards, employers, landlords, etc.  Only if the government sponsored the private party’s action in some way will the guarantees apply.

3. U.S. Constitutional provisions speaking to procedure are binding on the Federal Courts.

4. In most, but not all instances the states must comply as well.  

5. Not all criminal procedure is constitutionally regulated.  State and federal legislatures can enact administrative statutes and rules not violative of the federal and applicable state Constitution.

6. Constitutional claims may be raised in federal court through:

a) Federal habeas corpus – petition for writ to federal district court judge.  Available only after all state appeals are exhausted.  Judge can order defendant released if he finds the conviction was obtained through a violation of defendant’s federal constitutional rights (usually subject to a new trail).  

(1) At least in search and seizure cases, defendant has to have raised his federal constitutional claims in state court.  “Where the state has provided an opportunity for full and fair litigation of a Fourth Amendment claim, a state prisoner may not be granted federal habeas corpus relief on the ground that evidence obtained in an unconstitutional search and seizure was introduced at his trial. Stone v. Powell (1976).  This is true even if the federal court is convinced that the state court reached a constitutionally indefensible conclusion.  

(2) In confession cases, involving illegally obtained confessions, line-ups, deprivation of right to counsel and other non-Fourth Amendment claims, the court has not applied such limitations.  

(a) A state prisoner may seek federal habeas relief on a claim that his conviction rests on statements obtained in violation of Miranda, even if the prisoner had a full and fair opportunity to litigate the issue in state court.  Withrow v. Williams (1993).

B. Applicability of Bill of Rights to the States

1. Early state constitutions adopted bills of rights.  

a) Under Article III, the federal courts only have jurisdiction when there is a federal or constitutional question.  

b) With the adoption of the 14th Amendment, there is a textual basis upon which a defendant could say there is a federal question.  Due process must be followed.  

c) Seriousness of the case has a bearing on the amount of procedure is due.

2. Fundamental Rights Approach and Ordered Liberty

a) Under the Fourteenth Amendment, procedural safeguards included in the Bill of Rights were said to be applicable to the states if they were “implicit in the concept of ordered liberty,” “if a fair and enlightened system of justice would be impossible without them.” (Cardozo in Palko)

b) Later, in Dunkin, White said that “state criminal processes are not imaginary and theoretical schemes but actual systems bearing virtually every characteristic of the common-law system that has been developing contemporaneously in England and this country.  The question thus is whether given this kind of system a particular procedure is fundamental – whether, that is, a procedure is necessary to an Anglo-American regime of ordered liberty.”

3. Total Incorporation Approach

a) All guarantees under the Bill of Rights are incorporated by the Fourteenth Amendment and are binding on the states.  

b) Question as to whether fundamental rights not specifically mentioned in the Bill of Rights are incorporated as well.  

(1) No non-specified rights incorporated is the view of Black’s dissent in In re Winship (1970).  

(2) “Total incorporation plus” every procedural right that the federal government must respect is the view of Murphy’s dissent in Adamson v. California (1947)

4. Selective Incorporation Approach

a) Not all rights enumerated in the Bill of Rights are binding on the states

b) If any aspect of a right is so necessary to fundamental fairness that it applies to the states, then all aspects of that right apply.  If the right is applicable to the states at all in state courts, its scope is the same as in federal courts.

c) Over time, the protections (except requirement for grand jury) have been incorporated into due process, even though the Court has never held that the bill of rights as a whole has been incorporated.  It has been incorporated selectively.  

d) Fundamental Fairness Doctrine

(1) Prior to the 1960’s only rights that were found to be fundamental were held applicable to the states.  

(a) Before 1930, almost no rights were held to be fundamental.  

(b) Between 1930 and 1960, only a few rights were held to be fundamental, including the right of a felony defendant to court-appointed counsel.  This bound the states.

e) Total incorporation idea has never been adopted though it was strongly supported by the dissenters in Adamson v. California (1947).  It was rejected in Twining v. New Jersey (1908) and Palko v. Connecticut (1937).

(1) Twining said “It is possible that some of the personal rights safeguarded by the first eight amendments against national action may also be safeguarded against state action, because a denial of them would be a denial of due process of law.  

(2) Palko (certain aspects of double jeopardy prohibition not extended to states) asked whether a civilized system could be imagined that would not accord the particular (constitutional) protection.

(3) Current cases ask whether the procedure is necessary to an Anglo-American regime of ordered liberty.  

(4) Malloy v. Hogan (1964) (Brennan) applies Bill of Rights provisions to the states to the same extent they are applied to the federal government.  Rejected the notion that Fourteenth Amendment applies in only a watered-down, subjective way.  Harlan, dissenting, complains that federal guarantees were being incorporated into the Fourteenth Amendment, freighted with all of the accompanying body of federal doctrine, jot for jot, case for case.  

(5) Rehnquist believes that the fact that some aspects of a constitutional right apply to the states shouldn’t mean that every aspect applies jot for jot, bag and baggage, per his dissent in Crist v. Bretz (1978).  Majority held 5th Amendment ban on double jeopardy is triggered as soon as the jury is sworn, not when testimony begins, is applicable the states.  Dissent thought this was incidental, not necessary and shouldn’t be incorporated under the 14th Amendment.

5. Example:  May the prosecution comment on the accused’s failure to take the stand?

a) Fundamental Rights – ask whether the prosecution’s silence is necessary to the “concept of ordered liberty” and would probably say “no” as in Adamson.  

b) Total Incorporation – did prosecution’s comment violate the 5th Amendment privilege against self-incrimination?  If so, the 14th Amendment incorporated that privilege.

c) Total Incorporation Plus – even if prosecution’s comment did not violate the 5th Amendment privilege against self-incrimination, it might be barred because it infringed a fundamental right falling within the ambit of the 5th Amendment due process.  

d) Selective Incorporation – determine whether any aspect of the right against self-incrimination was so important that it should apply to the states.  If so, every part of that right, including defendant’s right not to have prosecution comment on his failure to take the stand, applies to the states to the same extent it applies to the federal government.  

C. Bill of Rights Amendments Incorporated Through the Fourteenth Amendment

1. Fourth Amendment right to be free from unreasonable searches and seizures and to have any illegally seized evidence excluded from criminal trials.

a) Limits on power of search and seizure were being developed in England before the revolution. 

b) Mapp v. Ohio (1961) State courts must exclude evidence gathered in violation of the Fourth Amendment.

2. Fifth Amendment privilege against self-incrimination and double jeopardy.

a) 1645 English courts recognized a privilege against self-incrimination.  

b) Twining v. New Jersey (1908) Fifth Amendment was not incorporated in the Fourteenth Amendment.  Black (dissenting) believed 14th Amendment was intended as a total incorporation of the Bill of Rights.  Rejected by Malloy v. Hogan (1964).

c) Griffin v. California (1965)- State prosecutors may not comment on a defendant’s failure to testify.

d) Palko v. Connecticut (1937) – Certain aspect of double jeopardy not applicable to the states.  Overturned by Benton v. Maryland (1969).

e) Benton v. Maryland (1969) Guaranteed against double jeopardy.

3. Sixth Amendment right to counsel, speedy trial, impartial jury, confrontation of opposing witnesses

a) Gideon v. Wainwright (1963) – Right to counsel applied to states.

b) Klopfer v. North Carolina (1967) – Right to a speedy public trial extended to states.

c) Pointer v. Texas (1965) – Right to confront opposing witnesses extended to states.

d) Washington v. Texas – Compulsory process for obtaining witnesses extended to states.

4. Seventh Amendment

a) The grand jury originated in the 1100’s in England and the petit jury in the 1400’s.  

b) Requirement of jury trial was applicable to all states, even Louisiana.  

(1) Duncan v. Louisiana 

(a) Louisiana had a law that said you only got a jury if the punishment could be punishment at hard labor.  

(b) Duncan involved an assault case that was not a petty crime, but didn’t give a jury trial.  White said it wasn’t fundamentally unfair to proceed without jury, but it is fundamentally unfair in the Anglo-American system.  The provision should be applied to the states to the same extent that it is by the federal government.  The constitutional requirement should mean the same thing from state to federal and state to state.  Louisiana must try the case in the same manner as if it were being tried by the feds.  Harlan thought this was a mistake.  Principle of jury trial may be binding on the states, but it is wrong to say that all of its incidents must be followed by the states.

(2) Baldwin v. New York (1970) - Jury trials required in all but petty crime cases where the penalty less than six months.  New York petty crimes had penalties up to 1 year.  Six months, same as federal, was the limit of the petty crimes exception.  

(3) Williams v. Florida (1970) - Can the state use a six person jury instead of a 12 person jury?  The court was heavily divided.  Six person juries are constitutionally permissible because it wasn’t seen as a fundamental aspect of the jury trial.  Twelve-person jury was a historical accident, unnecessary to effect the purposes of the jury system.  Harlan considered this a dilution of the federal rights.  See his concurrence on pp. 37-38.

(4) Ballew v. Georgia (1978) - Five jurors is not all right.  Violates the Fifth Amendment.  Need more of a cross section of the community.

c) Must a verdict be unanimous to be upheld?  Traditionally, yes.  

(1) Apodaca v. Oregon (1972) and Johnson v. Louisiana (1972).  Ten out of twelve was enough.  Berger, CJ; White, Blackmun, Rehnquist for no unanimity; Douglas, Brennan, Stewart and Marshal for unanimity; Powell is the swing.  Powell says unanimity is an essential aspect of the right, but doesn’t think the states have to follow the letter of the federal system.  The other eight justices think the rights have to be identical from state to federal.  Powell has a leg in both camps and disagrees with everyone else on a third 

5. Bill of Rights Guarantees Not Applicable to States

a) Excessive Bail – has never been heard before the Supreme Court.

b) Right to Grand Jury Indictment – held inapplicable to states in Hurtado v. California (1884).

D. Bodily Extractions

1. Due Process or Selective Incorporation?

a) Rochin v. California (1952) Police have defendant’s stomach pumped to recover pills taken by defendant when they broke into his apartment without a warrant.

(1) Possible theories for decision:

(a) Fourth Amendment 

(i) Forcible entry without a warrant

(ii) Invading the body is an unreasonable search and seizure

(b) Fifth Amendment coercion of evidence.

(i) Evidence should be disallowed as fruit of the poisonous tree.

(c) Due Process

(2) Rochin uses Fourteenth Amendment to outlaw the conduct (Frankfurter).  

(3) At this point, Adamson still holds that the Fifth Amendment is not wholesale applicable to the states.

(4) Decision is pre-Mapp, which held that evidence obtained by the states in violation of the Fourth Amendment would be excluded.  

(5) Due process is an independent concept, not just a shorthand for the provisions of the Bill of Rights.  Due process is both narrower and wider.  It may embrace conduct that is not dealt with in any of the first ten amendments.  

(a) Stomach pumping is conduct that is incompatible with ordered liberty and shocks the conscience, offensive to civilized values.  

(6) Concurring opinions by Black and Douglas thought the Fifth Amendment had been violated.  “…Words taken from an accused’s lips, capsules taken from his stomach.”  Said the “shocks the conscience” standard is too discretionary.  

b) Irvine v. California (1954) limited Rochin to situations involving coercion, violence or brutality to the person.  (Jackson, distinguishing Irvine from Rochin because it dealt with trespass to property and not to person.  Frankfurter, dissenting, thought Rochin should apply because of the aggravating and repulsive police behavior.)  (p. 42).

c) Breithaupt (1957) Taking of blood from unconscious defendant does not shock the conscience.  (Clark)  Blood samples have become routine in our everyday life.  Manslaughter conviction involving DUI.  Warren, Black and Douglas thought Rochin should have controlled.  “Only personal reaction to the stomach pump and the blood test can distinguish the two cases.”

d) Schmerber v. California  (1966) Blood sample taken from conscious defendant, over his objection, following a drunk driving accident.  (Brennan)  Does not shock the conscience.  Not an unreasonable search and seizure under the Fourth Amendment.  Fifth Amendment protects the accused only from being compelled to testify or provide evidence against himself, not to drawing blood.  “Witness” is a communicative act, not non-testimonial evidence.  Mapp and Malloy decided between Breithaupt and Schmerber.  Black, dissenting, thought this was a clear Fifth Amendment violation.

E. Federal Courts’ Supervisory Power over the administration of federal criminal justice.

1. McNabb v. U.S. (1943) (Frankfurter)

a) Federal rule that someone who has been arrested must be taken before a magistrate within a certain amount of time, unless he is released first.  (This is now based on a constitutional basis.)  Defendant made certain statements during the time when the police where holding him improperly that subsequently helped to convict him.  Court, as a matter of supervisory power, disallowed the evidence that was obtained while defendant was being improperly held.

b) While the Courts’ power to undo convictions reached in state courts is limited to enforcement of those fundamental principles of liberty and justice secured by Fourteenth amendment due process, the standards of federal criminal justice are not satisfied merely by observance of those minimal historic safeguards.  In exercise of its supervisory authority over federal courts, the Supreme Court has formulated rules of evidence to be applied in federal criminal proceedings.

2. U.S. v. Russell (1973)  

a) Entrapment defense was not intended to give federal judges a “chancellor’s foot” veto over law enforcement practices of which they don’t approve.  Plurality may also foreclose reliance on supervisory power to bar conviction of a defendant predisposed to commit a crime because of outrageous police conduct.  Powell, concurring, doesn’t think it goes that far.

3. U.S. v. Payner (1980) 

a) Court has more recently taken a much narrower view of the supervisory power, especially where the lower federal courts are concerned.  

b) IRS stole a banker’s briefcase and copied the contents, using that evidence to convict Payner of tax violations.  

c) No standing to complain unless the unconstitutional search is made against you, not someone else.  District court considered conduct outrageous and disallowed evidence, using their supervisory authority.  Supreme Court held this was not an appropriate use of supervisory authority and Fourth Amendment law should have been adhered to.  “Were we to accept this use of the supervisory power, we would confer on the judiciary discretionary power to disregard the considered limitations of the law it is enforcing.  

d) Dissent thought holding permitted Fourth Amendment violations.

4. U.S. v. Hastings (1983)  

a) Five kidnappers convicted after the prosecutor commented on their failure to testify, in violation of Griffin v. California.  

b) Lower court was using its supervisory authority when it refused to apply harmless error doctrine.  

c) Harmless error doctrine couldn’t be avoided by using supervisory power.  

d) Purposes underlying supervisory authority are:

(1) To implement a remedy for violation of recognized rights;

(2) To preserve judicial integrity by ensuring that a conviction rests on appropriate considerations validly before the jury; and

(3) As a remedy designed to deter illegal conduct.

e) Deterrence is an inappropriate basis for reversal where, as here, the prosecutor’s remark is at most an attenuated violation of Griffin and where means more narrowly tailored to deter objectionable prosecutorial conduct are available.  

f) Brennan with Marshall, concurring and dissenting said both harmless error doctrine and supervisory powers advance the important judicial and public interest in the orderly and efficient administration of justice.  It is arguable that the public’s interest in preserving judicial integrity and in insuring that government prosecutors refrain from intentionally violating defendants’ rights are stronger than its interest in upholding the conviction of a particular criminal defendant.  Convictions are important, but they should not be upheld at any cost.

5. Sacramento v. Lewis (1998) 

a) Passenger of motorcycle being pursued by police car in high-speed chase was killed when the motorcycle tipped over and the police car hit it.  Section 1983 claim.

b) Due process requires a reckless or intentional act before state will be liable.

III. Sixth Amendment Right to Counsel

A. Generally

1. Right to counsel means the right to retain (hire) counsel.  If defendant is indigent, it means the right to have counsel appointed and paid for by the government.

2. Right to counsel applies at all critical stages of the proceedings.  A stage is critical if the defendant is compelled to make a decision that may later be formally used against him.

3. Right to counsel was made applicable to the states in Gideon v. Wainwright (1963), via the Fourteenth Amendment.

4. Even before Gideon, the right to assistance of retained counsel had been made applicable to the states and federal courts as part of the fundamental fairness doctrines under the Fifth and Fourteenth Amendments.  Chandler v. Freitag (1954) said that the right of a defendant to assistance of his own retained attorney was an unqualified right, subject to his ability to pay.  Government may seize or block assets under forfeiture statutes, thus preventing defendant from paying his attorney.

5. Lawyers weren’t too happy about being appointed counsel.  Most areas now have public defenders offices, supplemented by appointed pro bono counsel as needed.  

6. Capital cases are now generally handled by private practitioners at some statutory rate of compensation.

7. Waiver of Right to Counsel

a) Johnson v. Zerbst (1938) Waiver of counsel and right to trial must be done knowingly and intelligently in federal cases.  

B. Right of Indigent Defendant to Appointed Counsel

1. Capital Cases

a) Powell v. Alabama (1932) 

(1) Lawyer must always be appointed in state capital cases.  Right to counsel is fundamental.

(2) Holding was limited to capital crimes and to those capital cases in which defendant was incapable of adequately making his own defense because of ignorance, feeble-mindedness, illiteracy or the like.

(3) Holding was based on the Fourteenth Amendment due process, rather than the Sixth Amendment.  Absence of counsel at trial was so prejudicial to defendant as to have rendered the trial fundamentally unfair.

2. Non-Capital Felonies (non-petty crimes)

a) Johnson v. Zerbst (1938) Sixth Amendment required appointment of counsel for indigent defendants in all federal felony trials.

b) Betts v. Brady (1942) 

(1) Sixth Amendment does not require counsel to be provided for defendants accused of lesser state felonies because it would not be fundamentally unfair for this defendant to proceed without counsel under the circumstances.  “While want of counsel in a particular case may result in a conviction lacking in …fundamental fairness (like Powell), we cannot say that the amendment embodies an inexorable command that no trial for any offense, or in any court, can be fairly conducted and justice accorded a defendant who is not represented by counsel.”  

(2) Dissent said Sixth Amendment should be applied to the states.  Made an equal protection argument that a practice cannot be reconciled with common and fundamental ideas of fairness and right which subjects innocent men to increased danger of conviction just because of their poverty.

c) Gideon v. Wainwright (1963) 

(1) Relied on Powell.  Overruled Betts 

(2) Sixth Amendment applied to states.

(3) Indigent defendant charged with robbing a poolroom.  Denied appointed counsel.  Defended himself and was sentenced to five years.

(4) Per se rule that counsel must be appointed when an indigent defendant accused of anything more than a petty crime requests a lawyer.  

(5) Suggests that Betts v. Brady was an aberration.  

(6) It is essential to a criminal justice system to have representation of defendants.  States’ methods of appointing ad hoc counsel for defendants were insufficient.  “In our adversary system of criminal justice, any person haled into court who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.”

3. Petty Crimes

a) Argersinger v. Hamlin (1972) Defendant accused of a petty crime, potentially punishable by fine or up to six months in jail.  Court exempted petty offenses from requirement that counsel be appointed, except where the sentence could be imprisonment.  If no counsel is appointed, imprisonment may not be imposed as sentence.  

b) Powell, concurring: Due process, perhaps the most fundamental concept in our law, embodies principles of fairness rather than immutable line-drawing as to every aspect of a criminal trial.  While counsel is often essential to a fair trial, this is by no means a universal fact.  Where the possibility of a jail sentence is remote and the probable fine seems small, or where the evidence of guilt is overwhelming, the costs of assistance of counsel may outweigh the benefits.  Today’s ruling extends the right to appointed counsel to cases where a non-indigent defendant would rarely retain counsel.

c) Following Argersinger, there is a lack of fit between cases requiring appointment of counsel and trial by jury.  Court said there is historical support for the jury trial question, but not for the appointed counsel question.

d) Scott v. Illinois (1979) Misdemeanor (between felony and petty crime) for which imprisonment could be imposed.  No actual imprisonment, no counsel needed.  Treat it like Argersinger.  Court extended Argersinger to misdemeanors.  Brennan’s dissent says theft is not a petty crime, that the state said its use of a professional prosecutor was essential and counsel should be appointed.  Blackmun, dissenting, said that the right to counsel should extend at least as far as the right to trial by jury.  An indigent defendant in a state criminal case must be afforded appointed counsel whenever the defendant is prosecuted for a non-petty criminal offense, that is one punishable by more than six months imprisonment or whenever the defendant is actually subjected to a term of imprisonment.

C. The Griffin-Douglas Equality Principle

1. Griffin v. Illinois (1956)

a) Trial transcripts were furnished free only to indigents convicted of capital offenses.  Griffin, convicted of a non-capital offense was unable to file an appeal without the transcript and couldn’t afford to have one prepared.  

b) Plurality (5-4) opinion upholding the contention that the due process and equal protection clauses require that all indigent defendants be furnished a transcript, at least where allegations that manifest errors occurred at the trial are not denied.  

c) Black, for four justices, said that ability to pay costs bears no rational relationship to defendant’s guilt or innocence and cannot be used as a means to deprive him of a fair trial.  To the extent that a state provides for appeals, it must provide them in a way that does not discriminate on account of poverty.  “There can be no equal justice where the kind of trial a man gets depends on the amount of money he has.

2. Mayer v. Chicago (1971) An indigent appellant cannot be denied a record of sufficient completeness to permit proper consideration of his claims because he was convicted of ordinance violations punishable by fines only.  Griffin does not represent a balance between the needs of the accused and the interests of society.  Its principle is a flat prohibition against pricing indigent defendants out of as effective an appeal as would be available to others able to pay their own way.  The state’s fiscal interest is irrelevant.

3. Douglas v. California (1963)

a) Douglas Griffin principle of equality extended to mean that indigent defendants be provided appointed counsel through the first appeal from a conviction, granted as of right to rich and poor alike.  Holding is limited to this first appeal of right and doesn’t extend to discretionary higher appeals.  

b) Clark, dissenting:  We all know that the overwhelming percentage of in forma pauperis appeals are frivolous.  The California court determined that an attorney would be neither advantageous to petitioner nor helpful to the court.  It shouldn’t have to go through the useless gesture of appointing counsel.  The Equal Protection Clause and due process clauses don’t require it.  Utter extravagance.

c) Harlan, dissenting:  Equal protection clause is inapposite and applying to cases like this will cause mischief.  Should be judged under due process only, and California procedure does not violate it.

4. Ross v. Moffitt (1974) Court took narrow view of Griffin-Douglas, holding that defendant did not have a right to appointed counsel for discretionary appeals to the state supreme court.  Defendant did not need to have counsel to have meaningful access to the higher courts, since cases are not accepted based on defendant’s guilt or innocence, but on the importance of the legal issues involved, questions that could be evaluated based on the record of the intermediate appellate proceedings, during which defendant had assistance of counsel.

D. Right of Indigent Defendants to Expert Services

1. Ake v. Oklahoma (1985)

a) Ake was charged with first degree murder.  He showed signs of insanity and was examined by the state and determined to be incompetent.  He was committed and given medications that rendered him competent.  He sought to present an insanity defense, but was denied a psychiatric evaluation at state expense.  He was convicted and sentenced to death based on the first psychiatrist’s determination of his future dangerousness.  He was unable to present expert rebuttal testimony.  

b) Marshall:  Justice cannot be equal where, simply as a result of poverty, a defendant is denied the opportunity to participate meaningfully in a judicial proceeding in which his liberty is at stake.  A criminal trial is fundamentally unfair if the state proceeds against the defendant without making sure that he has access to the raw materials integral to the building of an effective defense.  Fundamental fairness entitles him to an adequate opportunity to present his claims fairly within the adversary system.  

c) Defendant has a right to a psychiatrist’s assistance at state expense:

(1) When e makes a preliminary showing that his sanity is likely to be a significant factor in his defense; and

(2) When, in a capital sentencing proceeding, the state tries to justify the death penalty by showing that the defendant is likely to remain dangerous in the future.

d) Defendant’s right is not to choose a psychiatrist, but to have the state appoint one to examine him and to use that evidence at trial to rebut the state’s evidence.

E. Sufficiency of Counsel

1. Ineffective assistance of counsel – this is a basis for a constitutional claim.  What is the standard?  How it the claim established.  

a) Strickland v. Washington Person claiming ineffective assistance has the burden of establishing that the level of performance by the lawyer falls below minimal professional standards and that it is likely that the result would have been different had the lawyer performed creditably.  

b) Before Strickland, the trial had to be a “mockery of justice” before the court would acknowledge that there was a problem.  

IV. Fourth Amendment – Arrest, Search and Seizure

A. Generally

1. Fourth Amendment was a response to the English Writs of Assistance, which allowed searches of people’s homes related to suspected customs violations.

B. Protected Areas and Interests

1. Generally

a) Until 1967, courts looked at Fourth Amendment as protecting certain places, usually limited to the private property of the subject of the search.  There was no subjective concept of privacy.  

b) Hester v. U.S. (1924) Open fields are not private and inspection of them involves no Fourth Amendment concerns.  This is true even where “No Trespassing” signs are posted.

c) U.S. v. Potts (1961)  Curtilage extended Fourth Amendment protection to the house and the area surrounding the dwelling, consisting of all buildings in close proximity to a dwelling that are continually used for carrying on domestic employment, or such place as is necessary and convenient to a dwelling and is habitually used for family purposes.

d) Katz v. U.S. (1967) 

(1) FBI placed electronic eavesdropping equipment on the outside of a phone booth from which Katz conducted his bookmaking business.  He was convicted of transmitting wagering information by telephone from Los Angeles to Miami and Boston.  Feds introduced in evidence Katz’s end of conversations taped at phone booth.  

(2) Correct solution to Fourth Amendment problems is not necessarily promoted by the incantation of the phrase “constitutionally protected area.”

(a) Fourth Amendment cannot be translated into a general constitutional right to privacy.

(b) The Fourth Amendment protects people, not places.  Rejected the traditional notion that only private property could be protected by the Fourth Amendment.

(c) What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection.  But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.

2. Oliver v. U.S. (1984) Follows Hester.  Police went on fenced acreage and found pot growing.  Open fields were not included in the Fourth Amendment.  The curtilage does not include open fields.

3. Florida v. Riley (1989) Police observed pot growing when the flew overhead in a helicopter.  There was no expectation of privacy from helicopters.  Non-police helicopter occupants could have seen the pot, too.

4. Dow Chemical Co. v. U.S. (1986) Use of magnified aerial photography didn’t offend Fourth Amendment.  Photos, though enhanced, were not so revealing of intimate details as to be constitutionally troublesome.  Court said other types of technology might be problematic.

5. U.S. v. Knotts (1983) Police installed a tracking beeper in a container of chloroform.  Police monitored the beeper and maintained visual contact with the subject  and located Knotts’ drug lab.  Court held this was not a Fourth Amendment violation, since everything they observed by tracking the beeper would have been observable from public places along the route or adjoining the premises.  Police can augment human senses.  Court said if dragnet-type practices were used, it would address them then.

6. U.S. v. Karo (1984) Unmonitored tracking beepers placed in containers of certain chemicals.  Then the beeper was monitored and used to track when there was no visual contact.

a) This was not a search or seizure under the Fourth Amendment because it conveys no information that the recipient wanted to keep private (or any information at all, for that matter).  Stevens, dissenting, disagreed, saying it was the government asserting dominion and control over the container, which was a seizure.

b) Absent exigent circumstances, monitoring the beeper would be as unreasonable a search as sneaking into someone’s house without a warrant to verify that the container was there.  

7. Hudson v. Palmer (1984) Shakedown of prisoner’s cell by guard destroyed prisoner’s non-contraband property for purposes of harassment.  Fourth Amendment has no applicability in a prison cell.  Two interests are public interest in security of prisons and prisoner’s interest in privacy within his cell.  Court struck the balance in favor of institutional security.  Accepted by society that loss of freedom and privacy are incidents of confinement.  Unclear whether this applies in pretrial detention facilities.

8. U.S. v. Place (1983) Canine sniff is okay to sniff luggage.  It does not require opening of luggage or violation of privacy. It reveals only the presence of contraband and is appropriately limited.

9. Cardwell v. Lewis (1974) Police took a tire tread cast.  Defendant had no reasonable expectation of privacy outside of a building.

10. Currently before the court:  whether thermal imaging intended to reveal the use of grow lights used to cultivate pot constitutes a permissible search.  It takes place outside the home.  There is a split among the circuits.  Can it detect non-contraband uses of lights or other heat sources unrelated to illegal activity?

C. Exclusionary Rule 

1. Generally

a) Weeks v. U.S. (1914) 

(1) State police broke into and searched Weeks’s house without a warrant and found not what they were looking for, but evidence that Weeks was running a lottery in violation of federal law.  The evidence was turned over to the feds for prosecution.  

(2) In a unanimous decision, the court overturned the conviction because the search was illegal and the fruits of the search could not be used by the feds to convict.  

(3) Exclusionary rule applies only to search and seizure by federal or state officers.  

b) Wolf v. Colorado (

(1) Facts:  Police broke into Wolf’s office without a warrant and searched his files for information on patients, then went to patients and gathered evidence that Wolf had performed abortions.  

(2) Court is not retreating from Weeks.  

(3) U.S. courts are bound to suppress any evidence gained by the misconduct of federal officers.  

(4) States are bound to follow Fourth Amendment and its right to privacy.  

(5) States don’t have to enforce federal constitutional rights in the same way that the federal government does.  

(a) Remedy for a violation may be sufficient, even though it is not the remedy that would be imposed if it were the federal government.  

(b) Victims have other remedies beside suppression of evidence.  

(c) Probative value of evidence has little relation to the means by which it was obtained.  

(d) States can choose the remedy it citizens may use in response to Fourth Amendment violations.  

c) Mapp v. Ohio (1961)  

(1) Overturns Wolf.  

(2) Police broke into Miss Mapp’s house looking for evidence of something else.  Warrant was doubtful.  They prosecuted Ms. Mapp for obscenity, since they found some pornographic photos.  

(3) Implicit in the prohibition of the Fourth Amendment itself is the idea that the government shouldn’t be allowed to exploit their own violation.  Using the fruits of the violation makes them a party to the violation.  

(4) Court sees suppression as a deterrent.  

(5) Fourth and Fifth Amendments were both intended to prevent coerced testimony or evidence.  

(6) It is very doubtful that in the absence of suppression, other remedies will be effective to prevent constitutional violations.

(7) Exclusionary rule is needed to give incentive to police to respect the Fourth Amendment and to promote judicial integrity as well.  If government fails to follow the law, it is subversive of society.  

d) Harlan, Frankfurter and Whittaker, dissenting, said they wouldn’t impose the exclusionary remedy on states.  States should be constitutionally free to follow it or not.  

2. Good Faith Exception to the Exclusionary Rule

a) U.S. v. Leon (1984)  

(1) Facts:  

(a) Police had a warrant that was defective for lack of probable cause.  (Warrants generally obtained by affidavit of probable cause without notice of other party)  

(b) Police acted in good faith on the warrant.  

(c) Drugs were found and introduced into evidence over defendant’s objection via motion to suppress evidence on grounds that it was unconstitutionally seized.  

(d) Judge rejected constitutional claim and determined that there was probable cause for the search.  He was reversed on appeal.  

(2) Officers acting on objective good faith on a warrant can do so without having the exclusionary rule apply should the warrant not be founded on probable cause.

(3) White (6-3) says 

(a) Good faith exception to the exclusionary rule: Evidence obtained by officers acting in reasonable reliance (objective standard) upon a search warrant issued by a detached magistrate and ultimately found to be unsupported by probably cause may be used in the prosecutor’s case in chief.

(b) Deterrence would not be effective in this case because the police are not at fault and they are the prosecuting arm of the government.  

(c) Exclusionary rule is a judicially created remedy designed to safeguard Fourth Amendment rights generally through its effect, not a personal constitutional right of an aggrieved person.

(d) Decision whether to admit evidence should be based on cost/benefit analysis.  Freedom of the guilty v. minor benefits of exclusionary rule when police are acting in good faith.  Magistrates have no stake in the prosecution.

(4) Brennan and Marshall, dissenting 

(a) Admission of illegally obtained evidence makes the judiciary a part of the constitutionally prohibited action.  

(b) Exclusionary rule is not a judicially crafted remedy, but a constitutional demand.  

(c) Loss of evidence is the price we pay for constitutional protections.  

(d) Rejects the cost/benefit analysis as being impossible to perform.  No standards.  Evidence to variable.

(e) Removes the incentive for care.  Makes it less likely that magistrates will be reviewed and will lead to a diminution in care and attention given to determination of probably cause.  

(f) Will also encourage police to give as little information as possible on warrant applications.

b) Massachusetts v. Sheppard 1984) Police who executed warrant that was defective because it was on the wrong form, that judge told them he had corrected, was executed in good faith and fell under Leon. 

c) U.S. v. O’Neal (8th Cir. 1994) Leon cannot save a warrant obtained based on probable cause evidence acquired in a prior illegal warrantless search.

d) Illinois v. Krull (1987)

(1) Warrantless search of records of licensed motor vehicle and vehicular parts sellers pursuant to statute later found to be unconstitutional.

(2) Blackmun applied objective reasonable reliance test of Leon, because to exclude the evidence would not have a deterrent effect on the police.  “Unless the statute is clearly unconstitutional, an officer cannot be expected to question the judgment of the legislature that passed the law.”  Judges and legislators are not the focus of the deterrent effect of the rule.  Inquiry would be into whether there is evidence to suggest that legislators are inclined to ignore or subvert the Fourth Amendment.  Notice is given to the legislature when the court invalidates the statute.  Excluding evidence would not increase the deterrent effect.

(3) O’Connor, dissenting, said legislators can be deterred from passing unconstitutional  laws by exclusion of evidence.  [p.145]

3. Dimensions of the Exclusionary Rule

a) INS v. Lopez-Mendoza (1984)

(1) Exclusionary rule is not applicable to deportation hearings

(2) Deterrent value in this context is reduced.  

(3) Cost/benefit analysis applied [p.149]

b) Burdeau v. McDowell (1921)

(1) Exclusionary rule is a restraint on the sovereign.

(2) Evidence procured by private parties will not be excluded from criminal cases.

(3) Private parties acting as government agents are subject to the Fourth Amendment.

(4) Use totality of circumstances test to determine whether a private person is an agent of the government:

(5) Motive of the private actor;

(6) Compensation or other benefit the private actor receives from the government; and

(7) Advice, direction and level of participation given by the government.

(8) If the private actor was sufficiently influenced and supported by the state, the exclusionary rule applies.

c) U.S. v. Jacobsen (1984)

(1) FedEx employees opened a damaged box and found newspapers and a tube with plastic bags of white powder.  The summoned the police and in the meantime, put the tube and the papers back in the box, but didn’t seal it.  Agents removed the contents again.  Defendant said this was an unconstitutional search.

(2) Stevens said agent’s actions were not a significant expansion of the earlier private search and that no warrant was required.  Defendant had no privacy interest since FedEx employees had already opened the box and tube and had invited federal officers to come to the office and view the contents.  

(3) White, dissenting, said it goes too far in violating the owner’s reasonable expectation of privacy and could easily be expanded to cover government agents opening packages because a private party said they contained contraband.

d) Arizona v. Evans (1995)

(1) Evans was stopped for a traffic violation.  The police computer showed he had an outstanding arrest warrant, to he was arrested and his car searched.  Marijuana was found.  Arrest warrant had been quashed but was not removed from the computer due to an error by the court clerk.  

(2) Rehnquist upholds Leon, Krull and Sheppard.  Purpose of exclusionary rule is to deter police misconduct.  Application of the exclusionary rule is not a deterrent to the mistakes of court clerks.  

(3) O’Connor, concurring, questioned reliance on a record keeping system that had no mechanism for ensuring accuracy.

(4) Stevens and Ginsburg, dissenting, thought that the court clerks weren’t sufficiently separate from the police to justify excluding them from deterrent coverage by the exclusionary rule.

e) New Jersey v. T.L.O. (1985) Search of high school student by administrator.  Fourth Amendment is applicable to civil as well as criminal authorities.  Court avoided question of applicability of exclusionary rule by holding that search was reasonable.

4. Other Remedies Besides the Exclusionary Rule

a) When a Fourth Amendment violation has already happened, the remedy is civil rather than criminal.  

5. Constitutional Torts by State Officers

a) Monroe v. Pape (1961)

(1) Chicago police officers broke into home and made occupants stand naked in the livingroom while officers ransacked the whole house.  Monroe was taken to the police station and interrogated incommunicado about a murder.  

(2) Section 1983 suit not barred by lack of statute, ordinance, regulation, custom or usage of Illinois barring a state remedy.  Federal remedy is supplemental to state remedy.  Don’t have to exhaust state remedy before invoking federal.  

b) Pierson v. Ray (1967) Arrests under breach of peace statute later found unconstitutional.  Officers acting in good faith that statute was constitutional could not be held liable.

c) Harlow v. Fitzgerald (1982) Changed good faith standard to a purely objective standard because of the costs involved in litigating the good faith question.  

d) Malley v. Briggs (1986) Harlow standard, not absolute immunity applies when applying for an arrest warrant.  Would a reasonably well-trained officer in his position have know that his affidavit failed to establish probable cause and that he should not have applied for the warrant.

e) Monell v. New York City Dept of Social Services (1978) Municipalities subject to § 1983.  Statute does not impose liability vicariously on governing bodies solely on the basis of an employer/employee relationship with the tortfeasor.  Action must be said to fairly represent the official policy of the government entity.

6. Constitutional Torts by Federal Officers

a) Bivens v. Six Unknown Named Agents (1971) 

(1) Although Congress did not provide a tort remedy under such circumstances, a complaint alleging that the Fourth Amendment had been violated by federal agents acting under color of their authority gives rise to a federal cause of action for damages.  

(2) Congress subsequently enacted the Federal Tort Claims Act, which removed the sovereign immunity defense in certain types of cases.  The FTCA does not preclude people from bringing Bivens suits against the offending officer for constitutional claims.  

7. Dismissal of Criminal Charges

a) Frisbie v. Collins (1952) Illegal arrest does not prevent prosecution.  Exclusionary rule comes into play only when police have obtained evidence as a result of an unconstitutional seizure.  It is no defense to a state or federal criminal prosecution that the defendant was illegally arrested or forcibly brought within the jurisdiction of the court.  Trial of such a person is not a violation of the Fifth or Fourteenth Amendment rights to due process or of any federal statute.  

b) Gerstein v. Pugh (1975) Court declined to retreat from the established rule that illegal arrest or detention does not void a subsequent conviction. [see also warrantless arrests]

D. Probable Cause

1. Generally

a) To Arrest – Two conclusions must be justified by substantial, trustworthy evidence:

(1) That a violation of the law has been committed; and

(2) That the person to be arrested committed the violation.

b) To Search – To search particular premises, the conclusions that must be supported by the evidence are:

(1) That the specific items to be searched for are connected with criminal activity (the fruits, instrumentalities or evidence of crime); and

(2) That these items will be found in the place to be searched.

c) Information to be considered in determining whether probable cause exists need not be admissible, just trustworthy.

2. Informants

a) Draper v. U.S. (1959)

(1) On-the-spot, warrantless arrest by narcotics agent.  Hereford was the informant [a special employee, i.e., independent contractor who had criminal ties or was informing in exchange for lenient treatment of his own criminal behavior].  Hereford had been used as a source of information for six months and had proven to be reliable.  Hereford told police that Draper had gone to Chicago and would return the following day with three ounces of heroin.  Gave other information, including detailed description of clothing that Draper would be wearing and the luggage he would be carrying when he got off the train from Chicago.  Officers arrested Draper when he debarked the train and conducted a search incident to the arrest.  

(2) Question was probable cause.  Probable cause should mean no less when a police officer makes a warrantless arrest than it does when a magistrate is issuing a warrant.  Should have equal or greater showing of probable cause when arrest is warrantless.

(3) Aguilar had held that the assertion that an informant was reliable, without stating a basis for the assertion of his reliability or knowledge of the information, was insufficient to establish probable cause.  In Draper, the affidavit said Hereford had given reliable information for six months.  However, there was no allegation in the affidavit that Hereford had a basis for his knowledge.  Court held that defect was remedied by the fact that the detail of the information given constituted reason to believe that Hereford had a basis for his knowledge.  

b) Spinelli v. U.S. (1969)

(1) Defendant convicted of conducting gambling activities.  

(2) Harlan applied Aguilar (1964) test and expanded it.  Material from an informant could suffice to establish probable cause for a search or arrest only if: 

(a) There was evidence (usually in the form of an affidavit by the officer seeking the arrest) that the informant was a reliable witness (either because he had been reliable in the past or because there were special reasons to believe that his information in this particular case was reliable); and

(b) There were facts showing the basis of knowledge of the informant, i.e., particular means by which he came upon the information that he supplied to the police.

(3) These requirements were independent of each other and both had to be met before a finding of probable cause could be made.  

(4) The information contained in the affidavit was insufficient to establish that the information came from a reliable source, unlike the Draper case in which the high level of detail re travel and clothing in the information given allowed the magistrate reasonably to infer the reliability of the informant.  

(5) The Court criticized the totality of the circumstances test applied by the appellate court, saying that a more precise analysis was needed.  

(6) White, concurring, said corroboration of some of the informant’s information should have been sufficient.  The inferences to be drawn from the information were material.  Noted tension between Draper and Nathanson-Aguilar lines of cases.  Draper should have allowed a finding of probable cause in this case.  

c) Illinois v. Gates (1983)

(1) Police received an anonymous letter saying that a local couple was ferrying drugs from Florida.  The letter was specific as to many details of their operation.  A warrant was issued on probable cause and the search uncovered drugs.

(2) Applying Spinelli, the lower courts suppressed the evidence obtained in the search.  The Supreme Court, Rehnquist writing for the majority, overruled Spinelli and returned to the traditional totality of the circumstances test.  

(3) A neutral magistrate may issue a warrant if he can reasonably determine that, based on the informant’s information and all other available facts, there is probable cause.  

(4) Aguilar prongs should be treated as relevant considerations in the totality of the circumstances.

(5) Aguilar test was too stringent and was being interpreted differently by different lower courts.  Its stringency lead to warrantless searches, contrary to the preference of our system.  The test was too difficult for non-lawyers to master the technicalities of drafting affidavits.  It diminishes the value of anonymous tips, since they don’t usually pass both prongs of the test.

(6) A strong showing on one prong can make up for an inadequate one on the other.  Corroboration is allowed to be considered.  Corroboration of innocent activity may justify suspicion of criminal activity.  

(7) White, concurring, said new approach might allow a finding of probable cause based solely on the tip of an informant known to be unusually reliable with no evidence of how the informant got the information.  

(8) Brennan, dissenting, said majority’s test amounts to presuming the reliability of anonymous informants.  He thought the old test would be adequate to allow reliable anonymous tips, but thought the warrant in this case was invalid either way.

(9) Criticism:  Gates test could make it easy for police to invent anonymous informants to cover up practices like illegal wiretapping or to retroactively establish probable cause for warrantless arrests and searches.  

d) McCray v. Illinois (1967) 

(1) Stewart: Police do not have to divulge the names of confidential informants.  Magistrate is trusted to evaluate the credibility of the affiant.  Nothing in Due Process Clause of the Fourteenth Amendment requires a state court judge in every such hearing to assume the arresting officers are committing perjury.  

(2) Douglas, dissenting, said there is no way to tell how reliable Old Reliable (the informant) is unless you produce him.  Disclosure rather than suppression of relevant materials ordinarily promotes the proper administration of justice.

3. Warrantless Searches

a) Wong Sun v. U.S. (1963) Probable cause is required for warrantless searches.  Requirements for warrantless searches are the same as for obtaining a search warrant.

4. Staleness/Timeliness

a) Warrant must not be stale.  U.S. v. Steeves (8th Cir.1975) Warrant to search for clothing, ski mask, hand gun, money and money bag, three months after robbery.  No probable cause as to money, or bag, but probable cause as to other items because a highly consumable or incriminating item is less likely to remain in one place than other non-consumable items.  

5. Arrest v. Search

a) Probable cause to arrest does not necessarily mean that there is probable cause to search the premises where the arrest takes place.  U.S. v. Lalor (4th Cir. 1993)

6. Indeterminate Defendant

a) State v. Thomas (W.Va. 1992) If the same facts can be used to implicate more than one person in a crime that could only have been committed by one person, probable cause can be found to exist.  Under Gates there is not numerically precise degree of certainty required to show probable cause.

7. Rehabilitation/Resuscitation of Warrants

a) Whiteley v. Warden (1971) 

(1) Probable cause is judged only by the information supplied to the magistrate who issued the warrant.  Warrant cannot be retroactively validated (rehabilitated) by police testimony that they had information not originally presented to the magistrate.  

(2) This forces the police to put the information they have on the record before the search and arrest and demonstrates that they did not find that information out during the search.  It gives a record by which the sufficiency of probable cause can later be judged.  

8. Challenges to Affidavits

a) Franks v. Delaware (1978) Defendant may challenge an affidavit that is sufficient on its face.  Where defendant makes a substantial preliminary showing that a false statement knowingly and intentionally, or with reckless disregard for the truth, was included by the affiant in the warrant affidavit, and if the allegedly false statement is necessary to the finding of probable cause, the Fourth Amendment requires that a hearing be held at the defendant’s request.  If, the defendant’s allegations are proven, then the false information must be omitted from the affidavit and the affidavit reconsidered for probable cause.  

E. Search Warrants

1. Issuance of the Warrant

a) Coolidge v. New Hampshire (1971) Search warrant issued by attorney general (as justice of the peace) was invalid because it violated a fundamental premise of the Fourth and Fourteenth Amendments.  The state official who was the chief investigator and prosecutor in this case was not the neutral and detached magistrate required by the Constitution.  (Stewart) [see also “plain sight rule.”]

b) Shadwick v. City of Tampa (1972) Issuing authorities don’t have to be lawyers or judges.  Municipal court clerks could issue arrest warrants for municipal ordinance violations.  Issuing magistrate must be 

(1) Neutral and detached; and

(2) Capable of determining whether probable cause exists for the requested arrest or search.

c) Connally v. Georgia (1977) Unsalaried JP who was paid only if he issued a warrant was not neutral and detached.  

d) Rooker v. Commonwealth (Ky. App. 1974) Where judge doesn’t read affidavits, but acts instead as a rubber stamp for the police, he is not a neutral and detached magistrate.  Issuance of warrant is improper regardless of whether the affidavit shows probable cause.

e) U.S. v. Davis (S.D.Ill. 1972) No magistrate shopping.

f) Maryland v. Garrison (1987) Description of the Place to be Searched

(1) Police obtained a search warrant for the apartment of McWebb.  The warrant covered the third floor apartment.  There were two third floor apartments and police searched and found contraband before realizing that they were in the wrong apartment.  

(2) Stevens:  Warrant will not be rendered invalid if it later turns out that police erroneously (but reasonably and honestly) believed the information they gave the magistrate.  

(3) Search warrant authorized the search of the entire third floor, but was valid when issued because it was based on the information the officers disclosed or had a duty to disclose to the magistrate.

(4) Execution of the warrant was valid because the officers’ failure to realize the over-breadth of the warrant was objectively understandable and reasonable.  

g) Go-Bart Importing Co. v. U.S. (1931) Particular description of things to be seized. 

(1) Fourth Amendment intends to prevent general searches.  

(2) See p. 211 for nine general principles of description.

2. Execution of the Warrant

a) Time of Day

(1) FRCrP 41  Warrants should be executed during the day.  Many other jurisdictions require that a search warrant be served only during the day unless it expressly states otherwise.

(2) Gooding v. U.S. (1974) Statute for controlled substances required no special showing for a nighttime search other than that the contraband is likely to be on the property at that time.  

b) In absence of owner

(1) U.S. v. Gervato (3d Cir. 1973) Rejected lower court holding that a search warrant executed in the absence of the occupant constitutes an unreasonable search because there exists the possibility of a general search and pilferage by the police officers.

c) Knock and Announce Rule

(1) Wilson v. Arkansas (1995) Recognized common law doctrine that recognized a law enforcement officer’s authority to break open doors, but should announce his presence and authority first.  The Fourth Amendment’s flexible requirement of reasonableness should not be read to mandate a rigid rule of announcement that ignores countervailing law enforcement interests.

(2) Richards v. Wisconsin (1997) Police are not never required to knock and announce.  To justify a no-knock entry, police must have a reasonable suspicion that knocking and announcing their presence would be dangerous or futile, or that it would inhibit the effective investigation of the crime, by, for example, allowing the destruction of evidence.  A magistrate’s decision not to authorize a no-knock entry should not be interpreted to remove the officers’ authority to exercise independent judgment concerning the wisdom of a no-knock entry at the time the warrant is being executed.

(3) U.S. v. Ramirez (1998) Whether Richards reasonable suspicion test is met in no way depends upon whether police have to destroy property in order to enter.  Ramirez had vowed he would not do federal time.  Police had a reasonable suspicion that knocking and announcing might be dangerous to themselves or others.  

d) Detention and search of persons on the premises

(1) Ybarra v. Illinois (1979) Police executed a warrant to search a bar where packets of heroin had been observed behind the bar.  Police patted down customers.  An officer searched Ybarra’s pockets and retrieved a cigarette box with heroin packets inside.  Warrant didn’t cover the patrons of the bar.  No probable cause to search Ybarra.  Police did not recognize Ybarra and had no reason to believe that he was doing anything criminal.  

(2) A person’s mere propinquity to others independently suspected of criminal activity does not, without more, give rise to probable cause to search that person.

(3) This was not supportable as a Terry stop.  The frisk was not supported by a reasonable belief that he was armed and presently dangerous, a belief this court has invariably held must form the predicate to a patdown of a person for weapons.  No articulable suspicion

(4) Rehnquist, dissenting, said the Terry individualized suspicion standard, important in on the street stops, was less important in this situation because 

(a) In place of the requirement of ‘individualized suspicion’ as a guard against arbitrary exercise of authority, we have here the determination of a neutral and detached magistrate that a search was necessary; and

(b) The task performed by the officers executing a search warrant is inherently more perilous than is a momentary encounter on the street.

e) Michigan v. Summers (1981) 

(1) Police about to execute a search warrant encountered Summers, the homeowner, on the front steps.  They detained him during the search, then arrested him when they found narcotics in the basement.  They then searched him and found heroin.  

(2) Stevens for the court upheld the seizure on the basis of Terry.  Some seizures are such limited intrusions on the personal security of those detained and are justified by such substantial law enforcement interests that they may be made on less than probable cause, so long as police have an articulable basis for suspecting criminal activity.  A neutral and detached magistrate had issued the warrant, based on probable cause, authorizing a substantial invasion of the privacy of the persons who resided there.  The detention of one of the residents while the premises were searched, although admittedly a significant restraint on his liberty, was less intrusive than the search itself.  There is a legitimate law enforcement interest in preventing flight if incriminating evidence is found.  The risk of harm to the police and occupants is minimized if police are allowed to exercise unquestioned command over the situation.  Summers’ connection with the home gave the officer an easily identifiable and certain basis for determining that suspicion of criminal activity justified his detention.  

(3) Stewart, dissenting, objected that Terry required some governmental interest other than ordinary interest in investigating a crime.  This was not an unobtrusive detention.

3. Intensity and duration of search:  Search may extend to all parts of the premises, but only to placed where the items sought could reasonably be found.  Once the items sought are found, the search must stop.

4. Seizure of items not named in the search warrant

a) Coolidge v. New Hampshire (1971) Stewart said items found in plain view may be seized where it is immediately apparent to the police that they have evidence before them.  Discovery of evidence in plain view must be inadvertent.  Inadvertence requirement was necessary to avoid violation of the constitutional requirement that a valid warrant particularly describe the things to be seized.  

b) Horton v. California (1990)  Police had probable cause to believe they would find both proceeds and weapons used in a robbery.  Police executed a search warrant for the proceeds of a robbery, including three rings.  Warrant didn’t include the weapons used in the robbery.  The weapons were found, but the rings were not.  Police seized the guns.  

(1) Stevens criticized the subjective standard in Coolidge, which would have said that because the police expected to find the weapons and intended to seize them.  They should have gotten a warrant that covered both the proceeds and the guns.  

(2) Evenhanded law enforcement is better served by an objective standard.  As long as the search was confined to the area and duration specified in the warrant, the police officer’s subjective expectation that the guns would be found should not prevent their seizure.  

(3) The idea that inadvertence prevents specific searches from becoming general searches is not persuasive.  They already have to have probable cause to get the warrant in the first place.  No additional Fourth Amendment interest is served by the requirement of inadvertence.

(4) Brennan, dissenting, said when an officer with probable cause to seize an item fails to mention that item in his application for warrant—for whatever reason—and then seizes the item anyway, his conduct is per se unreasonable.

5. Preference for Warrants

a) Supreme Court has long expressed a preference for searches made pursuant to warrants.  (U.S. v. Ventresca (1965))  

b) Police must, whenever practicable, obtain advance judicial approval of searches and seizures. (Terry v. Ohio (1968))  However, the great majority of police searches and seizures are made without warrants.  

c) Allows warrantless of searches of automobiles based on the diminished expectation of privacy in them. (California v. Carney (1985))

d) Warrant requirement is excused when search or inspection is routine.  (Colorado v. Bertine (1987)

e) Warrant requirement excused when there is a need for “bright lines” in the rules governing police conduct. (U.S. v. Watson (1976))

f) Preference for warrants justified because it is a better deterrent of illegal searches than the post-search suppression of evidence.  This doesn’t always prove true.  There is lots of room to get the relevant legal standard wrong.  Prevents the need to create ex post facto justification for arrest by making a record up front.  

F. Need for an Arrest Warrant

1. Constitutional Requirement

a) U.S. v. Watson (1976)

(1) Reliable informant told postal inspector that Watson had supplied him with a stolen credit card and would provide more.  Informant met Watson in a restaurant.  He signaled to the postal inspector who arrested Watson IAW federal statute and regs.  Lower court held the arrest unconstitutional because it was done without a warrant, though he had time to do so.  

(2) White:  Statute represents a judgment by Congress that it is not unreasonable under the Fourth Amendment for postal inspectors to arrest without a warrant, provided they have probable cause.  Other federal officers have been given similar authorization in the past.  

(3) Strong presumption of constitutionality of acts of Congress, especially when it turns on what is reasonable.  

(4) No requirement under the Fourth Amendment that an arrest must be made pursuant to a warrant.  Prior cases reflect ancient common law rule that peace officers may arrest without a warrant for an offense committed in or out of his presence so long as there is probable cause.

(5) It is wise to seek arrest warrants when practical to do so.  Judgment of magistrate on probable cause can back officer’s determination of same.

(6) We decline to turn judicial preference for warrants into a constitutional rule.

(7) (footnote 8) In the absence of federal statute granting or restricting authority of federal officers, the law of the state where an arrest without warrant is made determines it’s validity.  (U.S. v. Di Re (1948))

(8) Powell, concurring, said logic would seem to dictate that arrests be subject to the warrant requirement, at least to the same extent as searches.  But logic must sometimes defer to history and experience.  A constitutional rule permitting felony arrests only with a warrant, or in exigent circumstances, could severely hamper effective law enforcement.  If the officers attempted to meet contingencies by procuring a warrant as soon as they had probable cause and then merely held it during their subsequent investigation, they would risk a court decision that the warrant had grown stale by the time it was used.  

(9) Marshall, dissenting, said Watson’s warrantless arrest was valid under the recognized exigent circumstances exception to the warrant requirement and the court has no occasion to consider whether a warrant would otherwise be necessary.  Should consider 

(a) Whether the privacy of our citizens will be better protected by ordinarily requiring a warrant to be issued before they may be arrested; and 

(b) Whether a warrant requirement would unduly burden legitimate governmental interests.

(10) Critiques:  

(a) Where are magistrates going to get time to be more than rubber stamps on warrants if police have to get warrants for many of the arrests they currently make without a warrant.  

(b) Though risk of flight may decrease as time after the commission of the crime elapses, the likelihood increases that the fruits, instrumentalities or other physical evidence of the crime will be disposed of.

Gerstein v. Pugh (1975)

(11) Powell:  A policeman’s on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to an arrest.  One the person is in custody, the reason to dispense with the magistrate is gone.  There is not danger that the suspect will escape or commit further crimes while the police are getting a warrant.  

(12) Fourth Amendment requires a prompt judicial determination of probable cause [or grand jury indictment] as a prerequisite to extended restraint of liberty following arrest.  This does not require the full panoply of adversary safeguards.  May be based on hearsay and written testimony with informal methods of proof.

b) In re Walters (Cal. 1975) Detainee is entitled to have probable cause determined before electing to post or not to post bail.

c) County of Riverside v. McLaughlin (1991)

(1) What is prompt under Gerstein?  Taking into account the competing interests in Gerstein, we believe that a jurisdiction that provides judicial determinations of probable cause within 48 hours of arrest will, as a general matter, comply the promptness requirement.  48 hour timeframe is no guarantee of constitutionality.  A hearing that can be shown to have been unreasonably delayed will violate Gerstein.  Unreasonable delays are for the purpose of gathering additional evidence to justify the arrest, based on ill will toward the arrestee, or delay for delay’s sake.  Courts must be flexible.  After 48 hours, the burden shifts to the police to show bona fide emergency or extenuating circumstances.  Intervening weekends aren’t an excuse.  

(2) Scalia, dissenting, said the only element bearing on the reasonableness of delay was the arresting officer’s ability, once the prisoner had been secured, to reach a magistrate who could issue the needed warrant. For further detention and that therefore, the time should be 24 hours.  

d) Payton v. New York (1980)

(1) Police entered Payton’s home without a warrant to make an arrest.  They found a shell casing in plain view that was later admitted into evidence at trial.  

(2) If there are not exigent circumstances, the police may not enter a private home to make a warrantless arrest.  Entry of a private home is an extreme intrusion and entry to make an arrest is almost as intrusive as entry to make a search.  Fourth Amendment requires that a neutral and detached magistrate certify that there is probable cause to arrest before such an intrusion can take place.  

(3) The remedy for a warrantless arrest in violation of Payton is suppression of evidence seized during the arrest.  The violation does not prevent the arrestee from being prosecuted.  In addition, a confession that follows a warrantless arrest in violation of Payton will not be excluded, even though a confession made following an arrest without probable cause would be excluded.  

G. Warrantless Searches

1. Search following arrest

a) U.S. v. Rabinowitz (1950) Before 1969, most courts held that when police validly arrested a person, they could search the entire premises where he was arrested, even though they did not have a search warrant.  Such a search was known as a search incident to arrest.

b) Chimel v. California (1969)

(1) Police came to the home of a defendant who was suspected of robbing a coin shop.  They had an arrest warrant, but no search warrant.  They arrested defendant, then conducted a full-scale search and found some of the coins.  Defendant’s wife was present during the entire search.

(2) Search was invalid because it was unnecessarily widespread.  Police had the right to search the area within the immediate control of the defendant, but needed a warrant to search further.  It is reasonable for police to search the person arrested in order to remove any weapons.  Otherwise the officer’s safety might be endangered and the arrest itself frustrated.  The area into which an arrestee can reach to grab a weapon or destroy evidence can be searched, too.  Can’t search rooms other than that where the arrest occurs.

(3) White, dissenting, it is unreasonable to require an officer to go get a search warrant for the remainder of the premises.  Contended that an arrest in a case where evidence might be destroyed constituted an exigent circumstance.

c) Maryland v. Buie (1990)

(1) Officers arrested Buie as he came up from his basement.  Once Buie was outside the house, the officer entered the basement, noticed a red running suit in plain view and seized it.  The officer testified that he was not afraid, but entered the basement in case someone else was down there.

(2) Incident to an arrest, police may look in closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched, as a precautionary measure.  

d) Washington v. Chrisman (1982) Campus police officer accompanying drunk student back to dorm for ID saw marijuana.  Entry was lawful.  An arresting officer’s custodial authority over an arrested person does not depend on a reviewing court’s after-the-fact assessment of the particular arrest situation.  

e) Arizona v. Hicks (1987)

(1) Police lawfully entered premises from which a weapon had been fired and saw two sets of expensive stereo speakers that appeared out of place in the otherwise squalid apartment.  They moved the components to get the serial numbers, suspecting they were stolen.  A warrant was later obtained for the speakers.

(2) Moving the speakers was an unreasonable search.  

f) U.S. v. Robinson (1973)

(1) Driver stopped for driving with a revoked license was searched upon arrest.  The officer felt something in Robinson’s breast pocket, so he pulled it out.  The cigarette pack had something in it besides cigarettes.  They turned out to be gelatin capsules of heroin.  

(2) It is well settled that a search incident to an arrest is a traditional exception to the warrant requirement.  A search may be made of the person of the arrestee by virtue of a lawful arrest and may be made of the area within the control of the arrestee.  Full body search is allowable in any situation in which a full-custody arrest occurs.  Based on officer safety.  Later judicial second guessing is undesirable.  No subjective fear by officer required.

(3) Marshall, dissenting, objected that officer had no reason to think the cigarette box contained a weapon.  Concerned about pretextual traffic stops as a means to make an arrest and do an incidental full-scale search.  

g) Whren v. U.S. (1996)

(1) Officers in an unmarked car in a drug-infested neighborhood saw young guys in a car and suspected they had drugs.  Officers followed the car because they said it was operating erratically.  The pulled up and saw plastic bags.  They pulled the car over for a traffic violation.  Officers acknowledged that they would not have made the arrest, but for their suspicions.  

(2) As long as there was probable cause for the offense for which the defendant was arrested, the search incident to the arrest was okay.  It didn’t matter that the police were looking for an excuse to stop the driver.  The court won’t look into police motives.  

h) Illinois v. Lafayette (1983)

(1) Police booked suspect and inventoried backpack at the station and found amphetamines.  A stationhouse search has a larger scope.  The government interest in safety is stronger at the stationhouse.  Inventory leads to proper safeguarding of possessions.  Suspects will placed in cells with others and must be searched for drugs and weapons.  Taking the bookbag was necessary to protect.  The inventory was necessitated by taking the bookbag.  Majority says they won’t prescribe methods to police departments and that they are just dealing with the question of a Fourth Amendment violation.

(2) Dissent said they could have done something else to protect the contents of the backpack, such as sealing it in a plastic bag.  

i) U.S. v. Edwards (1974)

(1) Edwards was arrested for burglary.  Ten hours later, police decided to check his clothing for paint chips.  (A window had been pried open.) They ordered him to remove his clothing and retrieved paint chips from the cuff of his trousers that matched the window.  

(2) Was it reasonable for police to make a warrantless search of arrestee’s clothes.  Once a suspect has been arrested and taken into custody, the Fourth Amendment doesn’t provide much protection.  Police could have made a Robinson search immediately, so it was permissible to make it ten hours later.  Edwards had already been deprived of his liberty.  There may be circumstances in which police have to balance the government’s interest against the suspect’s rights.

(3) Stewart, dissenting, said they had time to get a warrant.  Edwards didn’t know they were looking for paint chips.  There were no exigent circumstances.  

j) Tennessee v. Garner (1985)

(1) Phone report from neighbors that a burglary was in process next door.  Police arrived to find teenager about to climb over a fence. Police ordered him to stop.  Teen tried to flee.  Police shot 15 year old suspect who did break into house in the back.  Was this excessive force.  

(2) Government interest in stopping crime didn’t justify using deadly force, since the suspect was not an immediate threat.  

(3) Dissent:  Fourth Amendment was not violated, although the incident was unfortunate.

2. Automobile Exception

a) Knowles v. Iowa (1998) Knowles was stopped for speeding and issued a citation.  His car was searched.  A unanimous court held that the search was illegal.  The officer’s safety is not endangered in a non-custodial search to the extent that it is in custodial arrest situations.  

b) Pennsylvania v. Mimms (1977) Officer stopping a vehicle with expired plates could order the driver out of the car and pat him down without having to have a reasonable suspicion.  They felt a gun.  The additional intrusion of a patdown can only be described as de minimus and was justified because it reduces the likelihood that the officer will be the victim of an assault.  Terry extended to this situation.

c) Carroll v. U.S. (1925) During prohibition.  Under the National Prohibition Act, officers may search persons travelling in a car, boat, aircraft, found to be transporting alcohol.  May arrest and seize alcohol and vehicle—both are forfeited to the government.  To search dwellings, they would need a warrant.  Officers thought Carroll’s car was transporting alcohol as a result of undercover work.  Carroll agreed to supply undercover officers, but didn’t come through.  Officers spotted the Carroll brothers in their car, between Detroit and Grand Rapids.  They stopped the car and found liquor.  Though the NPA didn’t require probable cause, the Fourth Amendment did.  The Court said the officers did have probable cause because of the previous offer to sell liquor.  The Carrolls were traveling on the road from a port of entry.  The same requirement for a warrant that is constitutionally required for entry to a house was not necessary for a moving vehicle.  Moving vehicles are different from houses.  Warrants are not necessary for customs stops.  The Navy is authorized to commandeer ships at sea.  It was reasonable for Congress to authorize stop and search of vehicles on probable cause, even though a warrant would be required for a house.

d) Chambers v. Maroney (1970) Police searched a car impounded at the time of arrest.  Court upheld the search based on Chimel because the car was the area within his immediate control.  Robbery suspects were stopped in station wagon and arrested.  The search was conducted at the police station and revealed a revolver under the dash.  The Court also relied on Carroll because the vehicle can move.  It is a fleeting target for search.  It could have been searched on the spot.  It is not unreasonable to take the car to the station.  There was no difference in the practical consequences of warrantless search as opposed to getting a warrant.  It ignores the lack of exigency/Fourth Amendment.

e) California v. Carney (1985) 

(1) Motor-home was parked near the courthouse.  Police had probable cause before they approached it.  They could have gotten a warrant.  Because there were several officers present, they could have maintained surveillance while one of them went to get a warrant.  

(2) No need for a warrant.  Mobility is not the only factor.  Vehicles are more public and subject to pervasive regulation.  There is a lesser expectation of privacy in a car than in privacy of a home.  Automobiles are not sacrosanct.  

f) Wyoming v. Houghton (1999) 

(1) Right to search property of passengers (as opposed to controller of the car).  There was a syringe in the driver’s shirt pocket.  Driver admitted using drugs.  The officers searched the purse of the passenger and found speed.  Officers had probable cause to believe there were drugs in the car.  

(2) Scalia said the purse could have been searched based on the automobile exception, without having to make on-the-spot judgments, but not based on probable cause.  Houghton herself couldn’t have been searched.  Search of a person needs a stronger government interest.  The purse was a closed container and could be searched regardless of the fact that it was owned by someone not the arrestee.

(3) Stevens, dissenting, said probable cause should be required.

g) U.S. v. Di Re (1948) Informant contacted police and told them that he was going to consummate a deal for gas coupons.  The deal went down in a car with a third passenger.  Police searched the passenger.  He wasn’t necessarily in the car when the deal went down.  Even so, being in the car when a deal goes down doesn’t give rise to a warrantless search of passengers.

U.S. v. Ross (1982) 

(1) Overruled Robbins, (pot smoke in car on stop.  Could search the car, including the trunk, but had to get a warrant to search plastic bags.  Closed containers were private.)

(2) Informant told police that Ross was selling drugs from a suitcase in the car.  The police stopped the car and searched the suitcase.  The Court relied on Carroll, saying police can search containers within the car.  The search is confined to the car.  The court doesn’t pass on Chadwick and Sanders.

h) U.S. v. Chadwick (1977) 

(1) Sender delivered a footlocker to shipper.  Shipper tells police the white (talc) powder is leaking from the locker.  A dog confirms the locker contains pot.  Police wait for a pick up on the other end.  The pick up guys load it onto a station wagon where the police arrest them and seize the locker.  The locker was taken to the federal building and searched without a warrant.  

(2) The Court said there was no exigency.  The automobile had no role.  There was no need to search the auto.  The only thing the police wanted was the locker.  Ordinarily, closed containers can’t be searched without a warrant even with probable cause.  Even on arrest, they still have to get a warrant to search closed containers.  A person expects more privacy in luggage than they do in automobiles.  

i) Arkansas v. Sanders (1979) The government identified a package as containing drugs.  When the owner had the package in hand and got in the car and drove away, police stopped him and searched the package.  The fact that the package was in the car didn’t matter, since the police could have seized the package at any time.  The package being in the car was coincidental.  

j) California v. Acevedo (1991) Once a closed container is in a car, the auto exception applies, regardless of the reason for the stop, with probable cause.  There is no real limit to the ability to search autos without a warrant, with probable cause.  Scalia, concurring, says this is illogical.  Officers should be able, with probable cause, to search closed containers anywhere in public.

k) New York v. Belton (1981) Suspects were stopped in a speeding car and were removed from the car.  The car was searched.  Incident to an arrest, police can search the passenger compartment as a matter of security.  They can search the immediate area, no matter what the arrest is for.  Exigency, grabbing distance, even though the suspect has been removed from the car.

3. Inventory/Regulatory Inspection

a) South Dakota v. Opperman (1976) A car accumulated parking tickets and was towed to the police lot.  Police opened the locked car and inventoried its contents, including marijuana.  There was no probable cause.  Police said they saw a watch in the car and thought they should do an administrative search to safeguard the contents.  There was no suspicion of a crime.  Court said that by inventory, they protect the owner and themselves from liability and harm.  It is reasonable independently as an administrative practice.  It must be done routinely in accordance with regulations, not at the whim of officers.

b) Colorado v. Bertine (1987) 

(1) DUI arrest.  Car was impounded.  Before it was towed, an officer inventoried the contents and found drugs.  Colorado regulations gave officers the option of (1) having the owner arrange to have the car picked up; (2) leave the car parked where it was; or (3) removing the car to the impound lot.  The police picked option 3.  There were no criteria in the regs to guide the officer’s decision.  The inventory was sloppy and didn’t include the cash found, mostly just the drugs.

(2) Colorado Supreme Court’s reliance on Sanders and Chadwick was incorrect because those cases involved searches made for investigative purposes requiring due process under the Fourth Amendment, not administrative searches.

(3) Police could do the inventory search on two conditions:

(a) That the police follow standardized procedures, so that the officer didn’t have unbridled discretion to determine the scope of the search; and

(b) That the police not act in bad faith or for the sole purpose of investigation.  (If the arrest or impoundment took place just to furnish an excuse for a warrantless search of the car, the Opperman exception would not apply.)

(4) The search could include closed containers inside the car.  

c) Cardwell v. Lewis (1974)

(1) A murder was committed and a car pushed over a cliff.  Police phoned Cardwell and asked him to come to the station.  He parked his car in a private lot.  Police talked to him all day, then arrested him.  The impounded the car and took tire impressions and scraped paint from the fender to be compared with the car that went over the cliff.  Both were introduced into evidence at trial.  

(2) Court said there was exigency, adequate concern that (1) the car being mobile could be removed if not seized; and (2) there was no interest in protecting the property, but taking evidence from the exterior of the car was not an invasion of Cardwell’s privacy.

d) The auto exception has swallowed the rule.

V. Stop and Frisk

A. Terry Balancing Test

1. Terry v. Ohio (1968)

a) Three young men were casing a jewelry store.  The officer confronted them nearby and asked them for ID while patting them down.  One had a weapon and the officer removed it.  Terry was charged with carrying a concealed weapon.  

b) Defendant contended that the officer lacked probably cause for arrest and that the stop was an arrest and the frisk a Fourth Amendment search, neither supported by probable cause nor incident to a valid arrest.

c) Court said the gun was admissible.  Detainment of defendant on the street was an intrusion of sufficient magnitude to be a seizure within the meaning of the Fourth Amendment.  There can be gradation of seizures.  The Fourth Amendment is implicated in lesser seizures.  A patdown is a search – an invasion of privacy.  

d) There can be a lesser seizure and a lesser search based on a lesser test than probable cause.  The lesser test is articulable/reasonable suspicion.  Exigent circumstances justified dispensing with the warrant requirement and the Court concluded that probable cause was not constitutionally required.  Instead, the only constitutional test was whether the stop and/or frisk was “unreasonable.”

e) The officer’s questioning of the men was reasonable.  The frisk, also, was reasonable, even though it was conducted before there was probable cause for an arrest or search.  Frisk was the product of the officer’s justifiable fears that the defendant might be armed and the officer’s safety threatened and it was no broader than necessary to find any weapons.  No pockets were checked, except where a weapon was felt.

f) Where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his reasonable fear for his own or others’ safety, he is entitled, for the protection of himself and others in the area to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him.  

g) The court identified a balancing test weighing the need to intrude, i.e., the need to prevent and detect crime and to protect the officer from physical harm, against the severity of the intrusion.

h) Harlan, concurring, emphasized that the effect of this decision is to allow a forcible stop without probable cause where some lesser, but substantial suspicion was present.  Issue was whether the officer had the right to forcibly detain the defendant for purposes of questioning him.  Detention was not unreasonable.

i) Douglas, dissenting, on grounds that the decision gives police more power when they act without a warrant than when they act with one.  

2. Florida v. J.L. (2000)

a) Police, acting on an anonymous tip, confronted and patted down defendant and found a concealed weapon.  

b) Court held that this was not enough suspicion to warrant a stop and frisk.  The Fourth Amendment requires more than an anonymous tip.  The tip was not sufficiently substantial and would be too easy to fabricate.  It did not give any predictive information and couldn’t be verified.  Tip must be reliable in its assertion of illegality, not just in its tendency to identify a determinate person.  Need indicia of reliability.

Gomez v. Arizona (200_)

c) Police acted on an anonymous call.  A passenger was pointing a gun out of a pick-up truck and was observed by a person waiting behind him in the drive-thru line at McDonalds.  Caller ID’s the truck by color, make, plates and direction.  Officer saw the truck and stopped it.  Driver had taken the gun from the passenger and put it away.  There was an outstanding warrant, so police arrested him.  Police found drug paraphernalia in defendant’s sock.  Defendant claims all evidence was tainted by the unlawful initial stop.  This is still pending before the courts in Arizona.

3. Michigan v. Summers (1981) 

a) When police are searching a residence for contraband pursuant to a search warrant, they may detain the occupants while the search continues.  Brief detention was substantially less intrusive than a full-fledged arrest and might be made on less than probable case needed for full arrest.  Mere existence of a properly issued search warrant for the premises was by itself a sufficient objective justification for detaining the occupants during the search.

b) Stewart, dissenting, contended that expansion of the situations in which detentions may be made without probable cause should be strictly limited.

B. Police Action Short of a Seizure

1. Florida v. Bostick (1991) 

a) Police got on a bus, eyeing the passengers.  Without articulable suspicion, officers selected defendant passenger and asked to inspect his ticket and ID.  Police asked to inspect defendant’s luggage and told him he could refuse consent.  Defendant consented.  

b) Seizure does not occur simply because a police officer approaches an individual and asks a few questions.  So long as a reasonable person would feel free to disregard the police and go about his business, the encounter is consensual and no reasonable suspicion is required.  The encounter will not trigger Fourth Amendment scrutiny unless it looses its consensual nature.  When the impediment to leaving is one not created by officers, the question becomes one of whether the suspect had a right not to consent.  Where the encounter takes place is only one factor.  Reasonable person is an innocent person.  Case remanded for finding of whether search was consensual.

c) Marshall, dissenting, a passenger unadvised of his rights and otherwise unversed in constitutional law has no reason to know that the police cannot hold his refusal to cooperate against him.  Choice of police to display their weapons exerts significant coercive pressure on the confronted citizen.  Vulnerability that an intrastate or interstate traveler experiences when confronted by the police outside of his own familiar territory surely aggravates the coercive quality of such an encounter.

C. Grounds for Temporary Seizure for Investigation

1. Sibron v. U.S. (1968) 

a) Sibron was observed talking to known addicts.  Police concluded he must be selling drugs.  When he was stopped, drugs were found on him.  Court found no reasonable suspicion.  The officer’s reaching into Sibron’s pocket exceeded a frisk or patdown.  Officer probably didn’t have grounds to stop Sibron, since he could not assume the contents of Sibron’s conversations.  

2. Illinois v. Wardlow (2000)

a) Officer in a high crime area, known for heavy narcotics trafficking saw defendant look in his direction and then run away.  Defendant was stopped and frisked and found to be carrying a handgun.  

b) Unprovoked flight at the sight of police, by itself, does not constitute reasonable suspicion.  Taken with other factors, it may infer reasonable suspicion.  The high crime area was a factor.  However, one may be more prone in a high crime area to react to police presence.  Flight in and of itself is not conclusive.

D. Temporary Seizure of Effects

1. U.S. v. Place (1983) 

a) Late Friday afternoon suspected drug courier in the New York airport got off the plane.  Feds impounded his luggage pending getting a warrant.  Dog identified one bag as having drugs and was less sure about the other one.  Police got a warrant on probable cause provided by the dog.  

b) Initial seizure of bags was justified under Terry because of the strong law enforcement interest in permitting brief investigative seizures of luggage suspected of containing drugs, because of the inherently transient nature of drug courier activities at airports.  

c) When an officer’s observations lead him reasonably to believe that a traveler is carrying luggage that contains narcotics, the principles of Terry and its progeny would permit the officer to detain the luggage briefly to investigate the circumstances that aroused his suspicion, provided that the investigative detention is properly limited in scope.  Canine sniff was properly limited in scope and wasn’t a Fourth Amendment search at all.  The dog stays outside the luggage and reports only what it smells.  

d) The seizure in this case was unduly lengthy to qualify as a brief detention.  Ninety minutes was clearly too long.  

E. Possession of Property and Personal Liberty Interest

a) U.S. v. Place (1983) Detention of traveler’s luggage for 90 minutes was an unreasonable seizure in two respects.  It constituted a deprivation of 

(1) Defendant’s possessory interest in his luggage; and

(2) Defendant’s liberty interest in proceeding with his itinerary.

b) Soldal v. Cook County (1992) Sheriff participated in an unlawful eviction by removing a trailer home from its lot.  Seizures of property are subject to Fourth Amendment scrutiny even though no search within the meaning of the Amendment has taken place.

F. Other Brief Detention for Investigation

1. Dunaway v. New York (1979)

a) Police picked up a suspect in connection with a robbery.  They invited him downtown and the suspect went.  They Mirandized him, but never told him he was under arrest, though he was not free to leave, either.  Suspect waived counsel and gave an incriminating statement.

b) Whether or not the state called it an arrest, it was an arrest.  Detention for custodial interrogation triggers the safeguards applicable to arrests because it intrudes severely on interests protected by the Fourth Amendment.  Statements made, assuming the arrest was without probable cause, were suppressed.  

c) The purpose of stop and frisk is for safety and welfare, not for criminal investigation.

VI. Administrative Inspections and Regulatory Searches

A. Balancing Need Against Invasion of Privacy

1. Safety Inspections

a) Camara v. Municipal Court (1967) Fire, health and housing code inspection programs.  If an occupant did not consent to an inspection, the authorities would ordinarily have to get a warrant.  However, probable cause to issue a warrant must exist if reasonable legislative or administrative standards for conducting an area inspection are satisfied with respect to a particular dwelling.  

b) Balancing test (Terry):

(1) Requires individualized suspicion less compelling than is needed for usual arrest or search; or

(2) No individualized suspicion whatsoever, but instead requires that seizure or search to be conducted pursuant to some neutral criteria which guard against arbitrary selection of those subjected to such procedures.

2. Highly regulated businesses, like gun dealers and liquor stores and businesses which easily traffic in stolen goods like junkyards may be searched without warrant because the proprietors are automatically on notice and administrative schemes are concerned with social problems.  Generalized public needs outweigh individual’s desire not to have inspections.  Such searches may implicate inspectee in an offense.  Roadblocks, though an interference with liberty, serve purposes of protecting public from drunk drivers.

B. Border Searches

1. U.S. v. Ramsey (1977) Customs inspection of mail entering the U.S. was constitutional under the longstanding rule that border searches are considered reasonable because the item in question has entered our country from the outside.  Not based on exigent circumstances at all.  Border searches have always been permissible unless they are highly intrusive.

2. U.S. v. Montoya de Hernandez (1985) Customs agents may detain a traveler reasonably suspected of smuggling contraband in her alimentary canal for as long as necessary to dispel the suspicion.

C. Vehicle Checkpoints

1. Almeida-Sanchez v. U.S. (1973) Border search near U.S. border.  INS searching for illegals.  Can’t stop individual cars without probable cause.

2. U.S. v. Martinez-Fuente (1976) Can have checkpoints that stop every car.  Primary purpose is not law enforcement.  Location of checkpoints must be left to supervisors, not field officers and must not give too much discretion to select who will be stopped in the absence of probable cause.  Individualized suspicion is not the criteria.

3. Delaware v. Prouse (1979) Cannot stop only certain drivers for license and registration checks.

4. Michigan Dep’t of State Police v. Sitz (1990) Checkpoints for drunk driving are okay, even though a criminal prosecution is the probable outcome of the stop.  Government interest in stopping drunk drivers is sufficient to justify the stops.  Their primary aim is protection of the public.  

D. Search of Students

1. New Jersey v. T.L.O. (1985) Balance between the child’s legitimate expectations of privacy and the school’s equally legitimate needs to maintain an environment in which learning can take place.  School officials need not  obtain a warrant before searching a student who is under their authority.  

2. Veronia School District v. Acton (1995) Drug testing of student athletes.  Unruly behavior in schools was the perceived problem, possibly related to drug use.  Since athletes are role models and are believed to be involved in unruly behavior, and injury to them is more likely if drugs are being used. Court saw this as regulatory.

E. Drug Testing

1. National Treasury Employees Union v. Von Raab (1989) Suspicionless testing of employees who apply for promotion to positions directly involving interdiction of illegal drugs, or to positions which require carrying a firearm are reasonable.  Not intended for law enforcement purposes.

2. Skinner v. Railway Labor Executives Assn (1989) Railroad employees involved in accidents or certain safety violations could be drug tested because of the importance of their performance to public safety.  

3. See Veronia above.

4. South Carolina Municipal Hospital (200_) Program for indigent women’s prenatal care took urine samples, tested for drugs and turned info over to police.  Women were given the choice of prosecution or treatment.  Program was initiated by law enforcement and seen by the District Attorney as a law enforcement measure.  Issue of consent was submitted to a jury.  Fourth Circuit upheld the program as a special needs program with the primary purpose of protecting children.  Racial profiling issues.  Currently being decided by U.S. Supreme Court

VII. Consent Searches

A. Nature of Consent

1. Chandler v. Miller (1997) Georgia law requiring drug testing of elected officials was invalidated because there was no evidence of drug use among them.  Requirement was symbolic, not special.

2. Schneckloth v. Bustamonte (1973) 

a) Officer stopped a car with six men in it because of a burned out headlight.  He asked permission to search the car and was given it by one of the men.  Stolen checks were found and another man was charged.  The passenger gave consent for a search.  

b) Court focussed on factors that may be considered in determining whether any consent to search is valid.  Consent was valid in absence of specific warnings that consent could be withheld.  Miranda was inapplicable because the Fourth Amendment doesn’t implicate rights at trial.  Warnings are necessary only when rights at trial are involved.  Consent searches are typically non-custodial.  Concept of knowing waiver applies to confessions, not to searches.

c) The correct analysis is the pre-Miranda totality of the circumstances test for voluntary confessions.  Suspect’s knowledge of right to refuse is just one factor to consider.  Retained the traditional definition of voluntariness. Consent must not be coerced, explicitly or implicitly.  No need for warnings to the suspect that he can refuse consent.  Such searches are informal and may arise suddenly.  Test for voluntariness not stated to be objective or subjective.

d) Brennan, dissenting, “It wholly escapes me how our citizens can meaningfully be said to have waived something as precious as a constitutional guarantee without ever being aware of its existence.

B. Third Party Consent

1. Illinois v. Rodriguez (1990)

a) Woman told police she had been beaten by Rodriguez.  She took the police to “our” apartment where they arrested Rodriguez without a warrant.  The got the woman’s consent to search the apartment after she let them in with her key.  They found cocaine. 

b) Court found that the woman did not have authority to consent to the search because she was an infrequent guest, rather than a resident.  This did not matter as long as the police were reasonably mistaken in their belief that she had authority to consent.  Fourth Amendment bans only unreasonable searches and seizures.  Reasonable mistake transforms the search into a reasonable one.

c) Marshall, dissenting, thought police should secure a warrant instead of relying on third party consent.

2. U.S. v. Duran (7th Cir. 1992) Defendant’s wife could consent to search of separate building on their property.  Wife testified she could have entered the building at any time.  Spouses presumptively have authority to consent to a search of all areas of the homestead, rebuttable only  by showing that consenting spouse was denied access to the particular area searched.

3. Parent-Child.  Head of household may give consent to search of the child’s living quarters (not always true when child is adult).  Child cannot give consent for search of parent’s house.  Mere entry of police with consent of the child is not prohibited.  

4. Landlord may not consent to search of tenant’s premises.  Co-tenants may consent to search of entire premises.

5. Employer-Employee.  Protection of the Fourth Amendment does not turn on the nature of the property interest in the searched premises, but on the reasonable expectation of privacy.  Defendant had high expectation of privacy concerning his desk because it was locked.  Factory owner could not consent to search of items on top of work bench as it was not an area assigned to defendant or used exclusively by him.  Average non-management employees may not consent to search employer’s premises.  Manager or employee left in complete charge of the premises may.

VIII. Wiretapping, Electronic Eavesdropping, Use of Secret Agents

A. Constitutional Permission

1. Olmstead v. U.S. (1928)

a) Wiretap placed on wires outside defendant’s house failed to invade an area protected by the Fourth Amendment:

(1) Fourth Amendment applied only to places and things, not intangible conversations.

(2) Fourth Amendment could only be violated by physical trespass onto the subject’s property.

(3) Both rationales later overturned in Katz.

b) Brandeis, dissenting, Unduly literal construction of Fourth Amendment.  Right to be let alone is most comprehensive of rights and most valued by civilized men.  Holmes, dissenting, wiretapping is a dirty business.  Better that some criminals go free than that government should play an ignoble part.  

2. Federal Communications Act of 1934, Section 605:  “No person not being authorized by the sender shall intercept any communication and divulge or publish the existence, contents, substance, purport, effect, or meaning of such intercepted communication to any person.”  Covered wiretapping by state or federal officers as well as by private persons.  FBI took the position that the Act didn’t prohibit wiretapping, just divulgence of what was intercepted and, that it wasn’t a divulgence when one member of the government shared the information with another government officer.

B. Privacy Interest

1. Berger v. New York (1967)

a) Court struck down a New York statute that specifically authorized wiretapping, saying that it was unconstitutional under the Fourth Amendment.  [see p. 365 for a list of defects in the statute]  Contrasted with Osborn in which electronic surveillance was far more limited in scope.

b) Douglas, concurring, thought taps were unconstitutional, like having a policeman hiding in the house, except that tapping is worth because it’s easily hidden, hears and records everything.

2. Katz v. U.S. (1967) 

a) FBI placed electronic eavesdropping equipment on the outside of a phone booth from which Katz conducted his bookmaking business.  He was convicted of transmitting wagering information by telephone from Los Angeles to Miami and Boston.  Feds introduced in evidence Katz’s end of conversations taped at phone booth.  

b) Stewart’s majority opinion:  

(1) Correct solution to Fourth Amendment problems is not necessarily promoted by the incantation of the phrase “constitutionally protected area.”

(2) Fourth Amendment cannot be translated into a general constitutional right to privacy.

(3) The Fourth Amendment protects people, not places.  Rejected the traditional notion that only private property could be protected by the Fourth Amendment.

c) What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection.  But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.

Test is where subject had a reasonable expectation of privacy.  

(1) Trespass doctrine of Olmstead and Goldman is eroded to the point where it is no longer controlling.

(2) Electronic eavesdropping on phone booth was a Fourth Amendment search and seizure, but surveillance was so narrowly circumscribed that a properly informed magistrate could constitutionally have authorized the very limited search and seizure that actually took place.

(3) Government cannot have a new exception to allow bugging phone booths without a warrant.  

d) Harlan’s concurrence:

(1) Two-pronged test for determining whether a person is entitle to Fourth Amendment protection in a particular situation.  Requires:

(a) “First, that a person have exhibited an actual (subjective) expectation of privacy; and

(b) “Second, that the expectation be one that society is prepared to recognize as ‘reasonable.’”

(2) Has become almost as well known as the majority opinion and has been followed in some post-Katz cases.

e) Black’s dissent: If the Framers had intended to include eavesdropping in the searches and seizures included in the Fourth Amendment, they would have made specific reference to it.  New rule protects too much.  Fourth Amendment mentions only persons, houses, papers and effects.  No general right to privacy.

Comparison of wiretapping/bugging to conventional searches

	Conventional Search
	Wiretap/Bug

	After a thing in being
	After an action or thing in the future

	Scope of search is finite and fairly predictable, i.e., plain view rule
	No idea what is the range of subject matter that will come under surveillance

	Limited effect on outsiders
	Unlimited potential to affect outsiders

	Time of search is in the present
	Time to search is infinite

	No First Amendment concerns
	Chilling effect on First Amendment rights

	Notice given at time of search
	No notice or notice only 30 days after the end of surveillance.


3. California v. Greenwood (1988)

a) Garbage searched for narcotics evidence.  Garbage was placed in a public, not private place (curb), for pick-up by a third party.  Defendant’s expectation of privacy must be objectively reasonable and wasn’t in this case.  Police got a warrant based on evidence gathered in a warrantless search of the garbage.  

C. Title III

1. Designed to regulate all nonconsensual electronic surveillance, but not video.  [see supplement p. 148 for text] Makes it a federal offense to intercept communications.  It is okay if one party consents.  States may pass more restrictive laws.  

a) U.S. Attorney General of Assistant AG and states’ chief prosecutor may authorize surveillance.  

b) Must show probable cause that an offense has been or is about to be committed.  

c) Must specify place, time, target and that other means have been employed and proven ineffective or would be dangerous to persons.  

d) Advance approval need not be gained in an emergency.  Must get nunc pro tunc authorization within 48 hours.  Authorization is good for 30 days and is renewable.  

e) The invasion of privacy should be minimized. 

f) Target is to receive notice of tap within 30 days after the stop of the tap.  Third parties not notified,  

g) Subject doesn’t get a copy of the transcript.  

h) Notice before trial is discretionary with the judge.  

i) Courts of Appeals have upheld Title III and the Supreme Court has denied cert.

j) Unauthorized taps may not be used for any proceeding.

k) Anything uncovered during the course of authorized surveillance may be used, even if it is unrelated to the crime underlying the warrant.  

l) Anything obtained while acting under the statute may be turned over to any other law enforcement agency, state or federal, but to no one else.

Scott v. U.S. (1978) Pursuant to an order requiring that they minimize the intrusion, government agents intercepted virtually every conversation over defendant’s telephone.  Only forty percent of the conversations were drug-related.  Agents acknowledged that they made no attempt to comply with the minimization portion of the order.  Court found that there was justification for listening to all calls and that minimization wouldn’t have made any difference.  Should look at reasonableness of the actual interceptions, not on whether the agent subjectively intended to minimize the intrusion.  

2. Dalia v. U.S. (1979) 

a) Office broken into and bug placed in ceiling.  Police failed to inform judge of the plan to make an illegal entry.

b) Court said that it was obvious from the application for warrant that such a break-in would be necessary and that no separate authorization was required.  

c) Stevens, Brennan, et al., dissenting, said a break-in should require specific authorization.

D. Secret Agents

1. Pre-Katz (1967) “Misplaced Trust”

a) On Lee v. U.S. (1952) 

(1) Former employee of defendant was wired.  Chin Poy talked to On Lee about buying drugs.  Poy didn’t get called to testify because of his shady character.  The agent listening to the wire was called instead.  

(2) The court found that there was no trespass by Chin Poy resulting from his fraud in going into the laundry.  The laundry was a public place and he was there with the knowledge and consent of On Lee.  On Lee took the risk when he confided in Chin Poy.  

(3) The dissenters had a problem with electronic means being used to convey conversation to third parties.  This privacy concern looks forward to Katz.  

b) Lopez v. U.S. (1963)

(1) An IRS agent was offered a bribe.  He reported it to his supervisor and was told to go along and wear a wire with a recorder.  

(2) On Lee was wrongly decided.  The court found that there was no trespass.  The agent was there by consent and invitation.  Lopez’s bribe was recorded.  The Fourth Amendment doesn’t protect defendant from assuming the risk when he talks.  The recording can be used to support the testimony of the agent.  The defendant must have an opportunity to cross-examine the wired informant.  

(3) Brennan, dissenting, There is a grave danger of chilling all private, free and unconstrained communications if secret recordings are competent evidence of any self-incriminating statements the speaker may have made.  Saw no difference between Lopez and On Lee. 

c) Osborn v. U.S. (1966) Hoffa bribery trial.  Attorney was tried for trying to bribe jurors.  The attorney’s cousin was a potential juror in the Hoffa trial.  Osborn asked a Nashville policeman who was working for Hoffa to bribe the juror.  The policeman went to the FBI.  The FBI asked for permission from the District judge to send the police officer back to the attorney with a wire.  The judge agreed.  Osborn was convicted.

d) Lewis v. U.S. (1966) Agent asked where he could by pot.  He was referred to Lewis.  He was invited to Lewis’s home to buy drugs.  The home is sacrosanct.  The court rejected the Fourth Amendment claim.  This is like Lopez without the wire.  Lewis knew the agent was listening and that what he said could be repeated.  This home had become a center of commerce.  The things the agent saw and took were things Lewis intended him to see.

e) Gouled v. U.S. (1921) Valuable stamp forger.  Evidence of this procedure viewed by agent without Gouled’s consent was excluded.

f) Hoffa v. U.S. (1966) Test fleet trial.  Corruption in the Teamsters Union.  Partin offered his services and became Hoffa’s assistant during the trial.  Partin heard plans to bribe jurors and reported it to the FBI.  Partin never reported any conversations with attorneys, so no privilege problem.  Spritzer argued Lewis and addressed the Supreme Court about Hoffa and whether the considerations were the same.  The court held that the considerations were the same.  Spritzer, personally, thinks they are different.  Hoffa’s hotel is not a commercial center.  In Lewis, the transactions were isolated.  In Hoffa, Partin was a mole.  His surveillance was not confined in subject matter or time.  This was like bugging without a warrant.  Partin was living there.

Post-Katz (1967)

g) U.S. v. White (1971) 

(1) An informer was wired to transmit to agents conversations with defendant occurring in a restaurant, defendant’s home and in the informant’s car.  The informer didn’t testify, but the agent who got the transmissions did testify about their contents (as in On Lee, but after Katz).  

(2) Plurality opinion (four justices).  No Fourth Amendment right involved.  People’s legitimate expectations of privacy didn’t include a reasonable expectation that what they say to someone won’t be repeated to others.  This is true of both bugged and unbugged informers; thus, wiring is irrelevant.  Erodes Katz’s justifiable reliance idea, since a person can’t justifiably trust anyone, no matter how close they are.  

(3) Test is shifted from reasonable expectation of privacy to one based on the possible risk of disclosure.  

(4) Black, concurred on the basis of his dissent in Katz, thought Fourth Amendment was inapplicable to conversations.  Brennan, concurred because he didn’t believe Katz should be applied retroactively.

(5) Three dissenters thought On Lee and Lopez were opposed to Berger and Katz and should be overruled.  Douglas, dissenting wondered whether resuscitation of On Lee and Lopez meant people should live in fear that every word they speak is being transmitted and recorded and repeated to the whole world.  Talked of the chilling effect on free speech and social intercourse.

(6) Lewis-Hoffa rule holding unbugged conversations not protected by the Fourth Amendment remains valid.  Dissenters saw a bugged informant as more “chilling” than an unbugged informant.  This doesn’t appear to have any relation to the expectation of privacy.  

(7) Undercover agents aren’t covered under Title III because it exempts conversations taped with the consent of one of the parties.  

(8) Use of undercover agents to get information from indicted defendants has Sixth Amendment implications.

IX. INTERROGATIONS AND CONFESSIONS

A. Perspectives and history

1. Two powerful values in competition, especially in Criminal Procedure.  Fairness may trump truth.  

2. Essential tension: truth (finding out who did it) versus fairness (protecting the rights of everyone under suspicion). Are we doing adequate factual analysis before we choose one side or the other?  Beware attempts by either side to paint with broad brushes.

a) Inbau Article:  
(1) Need to get to the truth of the matter.  Makes and empirical claim that in most cases, only a confession will secure a conviction.  Physical evidence and evidence from others is not enough.  Most people don’t confess on their own.  Counsel and warnings at early stages will shut down confessions and frustrate justice.  Even the rule of prompt presentment before a magistrate may frustrate efforts to get a confession.

(2) Truth side depends heavily on this assumption that confessions are necessary and often the only means to find out who is guilty.  If you want order, law has to accommodate some truth-finding directly from sources of the wrongdoing.  

(a) This position depends on strength of the assumption that confessions are necessary, in addition to concentrating on other methods of gathering evidence and training police.

b) Kamisar Article.

(1) Fairness is more important than truth.  Results aren’t the only consideration.  Manner (due process) is important.  This is not a police state.  We don’t have to have perfect process, just due (fair) process.  This may impede the acquisition of truth and frustrate justice (except due process).  No torture.  

(2) Fairness side stresses that the underlying value of fairness is important too—life is not worth living in a police state even if there is very little crime. Due process is a central obligation of government.  Weakness of this argument is the assumption that methods of getting confessions is problematic: position undermined if “abuse” can be shown to be infrequent or not really all that serious

c) Factual assumptions:  

(a) Pursuit and acquisition of confessions is a necessity.

(b) Some think science makes this unnecessary to the solution of a crime.

(c) Where do you fall on the conundrum?

(i) Don’t want to burden the police, or.

(ii) Want constitutional intervention.

(d) Methods of extraction are outrageous and brutal, but

(e) Horror stories rarely occur.  They are handled properly when they do occur and are exceptions to the rule.

(2) Consideration of the factual assumptions can lead to ideological distancing.  

d) The value of the inquiry is to not blink at the gritty reality of interrogation because it will inform our thinking about constitutional cases.  How badly do we need a constitutional solution.  

Background: 
e) Legislatures enact, executive branch executes, then courts have to decide if enactments and execution are consistent with constitutional norms in light of these conflicting aims of prosecutors and defendants.  

(1) Questions come up when the state tries to use evidence and accused tries to suppress it by saying it was secured illegally. 

(2) Evidence is excluded when state breaks an evidentiary rule or when a constitutional right has been violated.  Sources (three instruments) of constitutional violations include:

(a) Due process clause of 5th and 14th Amendments (somewhat replaced by Miranda and Massiah, but not eclipsed altogether.

(b) Right to counsel under 6th Amendment (think Massiah)

(c) Self-incrimination clause under the 5th Amendment (think Miranda), most frequent source

3. Due process, i.e., fundamental fairness (DP = FF), was the first approach to interrogations and confessions and was pretty much the exclusive approach until the 1960’s (Massiah, Escobedo) brought in the 6th Amendment.  In 1966, Miranda eclipsed , but did not overrule other instruments because it applied to more situations.  (In the universe of confessions, only a small number come under due process or 6th Amendment right to counsel.)

a) Early on, the Court settled on voluntariness as the important test for figuring out what confessions are fundamentally unfair, 

(1) Because involuntary statements are unreliable or untrustworthy (want to introduce only truthful things, not false; only the truth would produce a just result), 

(a) If you torture, you might get the truth – some involuntary statements are probably truthful, most are not – the assumption of untrustworthiness of involuntary confessions is usually valid.

(b) Some voluntary statements are untrustworthy, but they are generally presumed to be more trustworthy than involuntary ones.

and 

(2) Because compelled confession violates personal autonomy, which offends sense of fair play and decency. 

b) Totality of circumstances: 

(1) When evidence is obtained by the government, the government is controlled by the Constitution.  It must be concerned with the fact-finding process as well as with the facts found.

(2) Court increasingly focuses on method used to obtain the confession, asked whether facts and circumstances indicate that the statement was given voluntarily.  

(3) Case by case analysis, also considered the characteristics of the suspect and the context of the interrogation.

(4) Confession secured by hanging suspect from a tree and beating him was presumed to be involuntary.  Brown v Mississippi (1936)  Physical violence presumed untrustworthy.

(5) Extended questioning raises presumption of coercion. (thirty-six straight hours of interrogation)  Ashcraft v. Tennessee (1944).

(6) Subsequent cases found more subtle methods resulted in involuntary confessions.

Shortcomings of due process approach:

(7) Uncertainty: lack of bright line rule meant police had a hard time knowing what they could and couldn’t do.  It always depended on circumstances!

(8) Often disputes about voluntariness ended up in “swearing contests” between police and defendants, and guess who usually won? 

(9) Since facts and circumstances and to be inspected, it gave rise to tons of litigation (unless facts exactly matched a precedent, you could always keep litigating). 

4. Emerging recognition that a person might speak involuntarily if he is not made aware that he is free to keep silent.  

a) If defendant had the right to be silent at trial, he should also be entitled to keep silent when interrogated.  It was not enough to say he was “not compelled” because they would not choose to confess if they knew they could remain silent.  

b) Fundamental fairness should have compelled this result, but it was not made applicable to states until 5th Amendment right to silence was incorporated by 14th Amendment. 

5. Groundwork for Miranda was laid by the McNabb/Mallory cases: 

a) Supervisory power allowed Court to order exclusion of evidence when police methods would sully the dignity and honor of the federal courts (in McNabb (1943), for lengthy interrogation and failure to bring suspect before a magistrate in accordance with federal rule).  

b) Mallory v. U.S. (1957) Cannot sanction extended delay resulting in confession without subordinating the Federal Rules re prompt presentment to the discretion of arresting officers.  Can’t arrest and interrogate to find out who to charge before bringing suspect before magistrate.  

c) McNabb-Mallory Rule:  Confessions obtained after the time allowed for prompt presentment will be excluded because prompt presentment is such a high value and interest.  Disincentive to hold a person for a long time for the purpose of extracting a confession.  This value is so important that truth will be abandoned in favor of prompt presentment.

d) Did not need a constitutional violation to exercise supervisory rights in federal court.  

e) Many expected Court to extend the evidentiary rule to states by finding that due process required the same remedy for state confessions gained through offensive means.  Court instead, in subsequent cases focused not on due process but on offensive methods as treading upon the right to counsel and right against self-incrimination. 

f) Right to counsel 

(1) Dissenters argue cogently that right before trial is as critical as during trial, majority holds that once invoked, but relying on Betts, majority recognizes no right before trial, Crooker v. California  (1958). But within a year . . . 

(2) Spano v. New York (1959). Once you are formally charged, you have a right to counsel (at least counsel you have retained yourself.)  

(a) Four concurring justices from Crooker say that once you ask for counsel, even before you are charged, your Sixth Amendment right kicks in.

(b) A single consideration (denial of counsel) was enough to make the procedure unfair.

(i) Court applying police methods test in addition to trustworthiness test.  Police must obey the law while enforcing the law.  

(ii) This was the end of the dominance of due process in the area of confessions.  

g) Confession problem

(1) Massiah v. U.S. (1964) 6-3 by Stewart.  Once indicted, can’t use deceptive practices to obtain incriminating statements. (finding use of wired confidential informant to listen in on conversation of defendant out on bail to be a denial of 6th Amendment protections) 

(a) Move to focus on a single factor begun in Spano became the rule.  (Massiah was a major case.)

(b) Revolutionary because defendant was not in custody and (under totality of circumstances test) spoke voluntarily.

(i) Because of the incorporation doctrine, making this a due process problem was not necessary.  It is a 6th Amendment problem.  

(ii) Sixth Amendment was triggered when defendant was indicted.

(iii) Massiah gets counsel.  Right to counsel is violated.

(iv) In what sense is the right to counsel violated?  

(a) Right to counsel becomes hollow if the government can interview you without counsel after indictment.  To not find a violation would make the right to counsel less meaningful.

(b) Doesn’t apply to private citizens volunteering information about defendant.  Massiah’s informant was a government actor.  

(c) More than just Sixth Amendment right to counsel, right to counsel plus no tricks (isn’t the jeopardy greater here than if he were in jail, in jail he would know to stay quiet).

(d) Became the workhorse of the confession problem, but interrogation before indictment was still a problem not addressed.  Wouldn’t police just wait as long as they could to charge in order to interrogate and deceive?

(2) Escobedo v. Illinois (1964) 5-4 (Stewart dissenting this time) Escobedo had not been formally charged and wanted a lawyer.  He was released, then implicated by an accomplice.  He tried to invoke Massiah, but couldn’t because he hadn’t been accused yet.  Exclude confession when 

(a) Inquiry is focused on a particular suspect, and 

(b) Suspect has been taken into custody, and 

(c) Police interrogate in order to get incriminating statements, and 

(d) Suspect asks for but is denied assistance of counsel, and 

(e) No effective warning of right to silence is given by police. 

(3) Passes the indictment barrier, realistic rather than formalistic (once indicted) standard.  Massiah was more of a bright line rule.

(4) Recognized the potential for gamesmanship in delaying charging to keep from triggering right to counsel.  This case extended 6th Amendment to cover cases where the investigation was focussed on the suspect.  Very fact sensitive.

(5) DK: Escobedo was thought to be a 6th Amendment case when it came out on the heels of Massiah, but Miranda made it appear to have in fact been a 5th Amendment case.  Noteworthy that the right not to incriminate oneself is not in the 6th Amendment.  The Fifth Amendment has broader application.  No person (not “accused) shall . . ..

6.  Moving from totality of facts to more focused inquiries (single facts) (dissents become eventual majority rule)

a) Dissenters say once a suspect asks for counsel, due process prohibits continuing to interrogate.   Crooker v. California  (1958)

b) Dissenters say due process violation can be triggered by a single fact. Spano v New York (1959)

B. Miranda Revolution

1. Up through Escobedo, we know that once you are focused upon and ask for counsel and are not warned . . .. But facts and circumstances still required to show you were focused upon, etc.  Next question:  When do you have an absolute right to counsel?  Answer to come: Fifth Amendment. 

2. Fifth analyzed: 

a) Hierarchy of values of the late 18th Century is found in the Bill of Rights.

b) Separation from 6th Amendment suggests right against self incrimination exists apart and outside the sphere of 6th Amendment, perhaps outside of court or prior to court

c) Hierarchy suggests right is more important (or more frequently needed) than 6th Amendment.

d) Textual references and what they suggest: 

(1) NO PERSON suggests people , but not corporations or legal fictions, and not just citizens or voters or freemen; 

(2) SHALL BE COMPELLED implies that you can get statements so long as you do not compel; unclear whether it means just legal compulsion (threat of jail) or physical force or deception or inducement; does it mean compulsion within due process limitation?  Has both present and future qualities.

(3) IN ANY CRIMINAL: “any” stronger than “all;” “in any” has been taken to mean “as to any” meaning “with any reference to.”  May assert your right in any context that is related to a criminal matter rather than just during the trial, i.e., counts during grand jury, congressional hearing that can lead to a criminal case.  

(4) CASE: 6th Amendment uses “prosecutions.” Case has a present and future quality.

(5) TO BE A WITNESS AGAINST HIMSELF: “Witness” suggests testimonial - oral and written; “against” just covers that which can damage you (no protection from compelled non-incriminating statements); “self” indicates that you can be compelled to testify against someone else.  (Schmerber – may be compelled to give physical evidence, i.e., blood.)

e) Perhaps least regarded in modern times since it protects the guilty.  Primarily seen as protecting only the culpable.  People think it ought not be extended.  Best understood as part of a cluster of rights (fair play, due process) that are critical to an adversarial system along with proof beyond a reasonable doubt, burden of proof, right to put on a defense.  Without it, the rest of the due process rights would be eviscerated.  As a product of the American Revolution, it has political significance.  Consider the McCarthy era.  

3. Miranda Decision and § 3501

a) Before Miranda 5th Amendment did not reach extra-legal compulsion, only legal (e.g. subpoena).  This would have been a due process case and the Miranda facts would have bee upheld under the voluntariness standard.

b) Warren Court (in the flagship case of the constitutionalization of criminal procedure) holds that custodial interrogation is inherently coercive (compulsion – CI = ic) and is covered by Fifth Amendment.  In order to interrogate and admit into evidence a confession, state has burden of showing it has followed procedural safeguards (warnings and waivers - WW)  

(1) Warnings required, once suspect is taken into custody, in order to interrogate.  Court doesn’t demand a formula, but somehow the state must accomplish:

(a) State must advise that you have the right to remain silent.  Sounds broader than right to not be compelled, but since anything you say can be used against you, anything less risks compulsion

(b) State must warn you that anything you say can be used against you.  Puts the person on notice of consequences of waiving.  Person needs to know that state can use inculpatory as well as exculpatory (you need to know not to lie to create an alibi because that lie if used can make you look guilty, even if you aren’t).

(c)  State must warn you that you have the right to counsel

(i) Even if you are indigent

(ii) Before and during the interrogation

(iii) Not the 6th, but a 5th Amendment right.  Rather than injecting 6th into 5th, this right exists to safeguard your right to not be compelled when you are in a coercive environment—if you think you need a lawyer to guide you through the coercive environment, otherwise your will might be overborne. Counsel can also mitigate risk of untrustworthy representations (police saying something that did not take place during interview).

(d) Achilles’ heel # 3: injecting “new right” sounds like a court rule rather than a constitutional rule, especially a right you can waive on your own (without assistance of counsel). Court suggests but does not mandate a lawyer in every police station, makes it sound even more like a court rule—if counsel is constitutionally required, then why didn’t they demand counsel all the time?

(2) Waivers (warning alone is not enough; state has to submit positive evidence of a waiver; common law on waivers will apply, e.g., Johnson v Zerbst; “heavy burden”).  If person receives proper warnings and appropriate waiver is obtained, coercion is removed.

(a) Must show that waiver was knowing (warned), intelligent (understanding plus capacity), voluntary (freely given).  

(b) Achilles heel # 4: have to use totality of circumstances to figure out voluntariness, so are we right back to where we were in the first place?  Could be the tail that wags the dog.

(i) Answer: waive inquiry is much less inquiry than voluntariness of the entire confession (where you have to ask about waiver as well as environment, etc.)

(ii) Waiver has to be specific.  Best if it’s on tape or in writing.  Court will not presume waiver after warnings given unless there is more evidence than just the fact that the person talked.

(3) DK is big on Tiers: 

(a) First tier: right to the warnings, is automatic.

(b) Second tier: right to keep silent, right to counsel, must be invoked.  Attorney doesn’t have to be provided unless suspect asks for one.

(i) Sixth Amendment rights are self-executing.  They do not have to be invoked.  

c) Obligations that arise if Miranda rights are invoked: 

(1) Invocations can occur at any time and in any manner.

(2) Obligations (beyond obligation to warn) only arise if you invoke a right.

(3) If silence invoked, interrogation must cease.  Otherwise, anything said after that is inadmissible.

(4) If counsel is requested, interrogation must cease until counsel is present.  Counsel must be provided (either they bring in a public defender or call your lawyer for you, or let you call her) in order to resume.

(5) Resumption of questioning is a big riddle.

(6) Paradox that police who want information are charged with telling people that they don’t have to give it to them.

d) Constitutional rule or not? 

(1) Since it was a state law decision, didn’t it have to be constitutional? 

(2) Dickerson puts the question to rest, but until then Achilles’ heel # 2 was the invitation to alternative means to effectuate procedural safeguards, made it sound as though it wasn’t constitutional rule at all 

e) Sixth Amendment has two predicates:

(1) Person must be accused.

(2) There must be a criminal prosecution (trial).  There was no pretrial investigative function at the time the Constitution was written.  Historically, juries were made up of people who were very familiar with the incident.

(a) Wade 6th Amendment applies to critical stages of criminal process, i.e., line-up, arraignment.  Miranda never talks about the 6th Amendment.  Safeguards are to protect from inherent coercion.  5th Amendment right to counsel is protective of arrestee’s from coercion.  See also Gideon due process right to counsel.

f) Fifth Amendment rather than due process question

(1) Due process would have found all the confessions voluntary, so finding Miranda via due process would have been a quantum leap in current due process theory

(2) Finding that custodial interrogation is inherently coercive placed the inquiry with Fifth Amendment.  (= self-incrimination) this is why they spent so many pages showing that custodial environment tends to compel.  More than a presumption, therefore you must have the safeguards to avoid 5th Amendment violation. 

(3) Achilles heel # 1: possibility that some situations are not coercive makes the decision vulnerable to a common sense attack against over-reaching activist court

g) Achilles heel #5: the fox is guarding the chicken coup.  If the adversary is the party providing the safeguards, is the exercise self-defeating?  

h) Congress immediately responded to Miranda by trying to repeal Miranda legislatively.  18 USC 3501 rejects the single-factor analyses of Miranda and McNabb/Mallory, and reinstalls totality of circumstances for voluntariness as the law. (Why didn’t they just remove USSC’s jurisdiction from this question altogether, then they could not be overruled?)  Relied on Miranda’s being less than a constitutional rule.  U.S. never argued § 3501 because Miranda was assumed to be a constitutional rule, (thank you Bill Clinton—how can you call him a liberal when he overhauled habeas corpus to the detriment of prisoner’s rights and tried to remove all user privacy from the internet and cell phone use?) but recall that Miranda said that alternatives had to be as effective and § 3501 clearly wasn’t. 

Challenges to Miranda (limited it as being less than a constitutional rule—“just measures to ensure no violations, but not a violation of fifth per se if it was not adhered to”) 

i) Exception for impeachment.  Harris v. New York (1971) Allowed statement so long as it was not involuntary and had not actually been coerced (obtained in violation of the Constitution), but only to impeach defendant’s testimony, not as part of case in chief.  Undermined premise of inherent coercion and the irrebuttable presumption that custodial interrogation is approximately equal to inherently coercive (CI approximates ic).  It depends.  Sometimes yes, sometimes no.  

(1) This was a challenge to the constitutional grounding of Miranda.  The “capital punishment” of exclusionary rules is “execution” of the evidence.

(2) Court said the deterrent effect of Miranda-based exclusion is accomplished by not allowing statements’ use in the case in chief.  

(3) Also, “additional likelihood of exclusion did not outweigh the search for truth” or loss of truth caused by exclusion from impeachment is too great in light of the marginal deterrent value of the impeachment exclusion.  Undermined premise that if you violate Miranda you have violated the Constitution.

j) Exception for “fruits of the poisoned tree”  Direct attacks on constitutionality, arguing that it’s just a Miranda violation, so long as not actually a fifth amendment violation

(1) Michigan v. Tucker (1974)  Fruit of the Poisonous Tree.  Relying on an opinion that a Miranda violation was not a 5th Amendment violation, allowed testimony of a witness police did not know about revealed by confession in violation or Miranda rule, so long as confession actually was voluntary.  Tucker was awaiting trial when Miranda came down, so his confession was excluded, but the witness wasn’t.

(2) Oregon v Elstad  (1985) Elstad was questioned without warnings, then gave the same statement again after valid warnings were given and a valid waiver was received.  Second statement was admissible, even though it was the fruit of the first, impermissible interrogation.  The horse was already out of the barn.  Fruits of the prior excludable statement were admissible because Miranda violations weren’t constitutional violations.  Miranda wasn’t a constitutional proposition.

(3) Westover, one of the Miranda consolidated cases, said one it was one big interrogation.  FBI warnings coming after suspect had already been questioned by state police without warnings were ineffective.

k) Public safety exception.  

(1) New York v. Quarles (1984)  Quarles arrested in grocery store for rape.  He was wearing an empty holster.  Police demanded to know where the gun was.  Quarles told them.  Need for answers in face of threat to public outweighed insistence upon need to adhere to measures designed to insure protection of rights where no claim existed that there had actually been compulsion.  Miranda not a constitutional decision.  Public safety trumps the Fifth Amendment.

(a) Dissent said it is a constitutional decision.  It’s one thing to be able to question in order to make public safe, but why do we have to let it be admitted? 

(b) Answer: puts police in a bind, because they have to decide quickly if they would rather keep people safe even if it means letting a suspect off who will make public less safe if he goes free, because they may not be able to convict without the evidence.

(c) If the public safety exception were read broadly, it would swallow the rule.  It has been applied very narrowly.  No other S. Ct. cases based on Quarles.  

l) Lots of criticism in academia and political arena: biggest question was if it’s not a constitutional rule how was it applied to states?  

(1) Answer: Constitution required some kind of safeguard, but if the rights to be safeguarded have not been otherwise violated, no problem admitting that evidence—kind of like a constitutionally required rebuttable presumption –otherwise why didn’t they overturn it? Answer not enough votes)

m) Dickerson challenge” whether congress could supplant Miranda with 18 USC § 3501. 

(1) Lower court relied on invitation to alternatives and subsequent cases that held that a violation of Miranda rule wasn’t necessarily a Fifth Amendment violation, plus § 3501 let courts look to warnings as factors.  Held that § 3501 governed the case and not Miranda.  Said Congress is free to overturn a rule that is not constitutionally required.  It was clear that Miranda was not constitutionally grounded and § 3501 was not unconstitutional, so we’ll apply it.  Warnings were encouraged, but they retreated to the voluntariness rule with the totality of circumstances test.  The Supreme Court held:

(2) Five steps in Dickerson: 

(a) § 3501 reintroduces voluntariness test

(b) Miranda was a constitutional decision: 

(i) it was a state case, so had to a constitutional ruling; 

(ii) Miranda Court said as much; alternatives had to be at least as effective;  

(iii) Miranda is a minimum requirement.

(iv) Subsequent cases did not “tear down” the rule—just shaped and dealt with the outer limits, as happens in constitutional law This is perhaps most unsatisfying portion of the ruling—because the cases aren’t really consistent with Miranda, unless you conceive of the rule as some kind of constitutionally required rebuttable presumption—really more like a draw, enough votes were willing to limit but unwilling to do away with the rule.  (Most expected the inconsistent cases to be reversed if Miranda were upheld as constitutional.)

(c) Congress cannot therefore overturn Miranda.

(d) We choose not to overturn today.

(i) If it were to have come up today, we might not decide as they did (stare decisis), but

(ii) It has become deeply imbedded part of national culture and too problematic to root out.

(iii) Status quo preferable to returning to voluntariness test: bright line keeps cases fewer, police know what to do.

(e) Therefore Miranda continues to govern admissibility, not § 3501.  § 3501 is unconstitutional.

(3) Dissent

(a) Parties didn’t argue § 3501.

(b) Miranda overreaches: protects against more than the constitutional problem, also protects against unwise statements, not just involuntary.

(c) Irrebuttable presumption attacked.  If there are statements that are not coerced in non-Miranda environments, there custodial environment is not inherently coercive, and then Miranda violations are not necessarily Fifth Amendment violations.

(d) Inconsistency with later cases that found no constitutional violation (MV: maybe they were wrong and Miranda was right?) 

(4) DK says you can resolve Miranda with the later cases by distinguishing between 

(a) (A right) a constitutional right to a certain process, and  

(b) (A remedy) the inquiry as to whether evidence should be excluded. 

(i) Exclusion need not necessarily mirror the right to process, e.g., if there is no deterrence, why exclude?  One could decide to apply the remedy only when it furthers the constitutional right (or, as was said in Harris v. New York, the balance between getting to the truth and furthering the right does not weigh heavily enough toward furthering the right)

(ii) Counter-argument: don’t we use remedies to figure out what our substantive rights are? Sometimes rights are meaningless without the remedies, e.g., Mapp v. Ohio.  In Miranda, there is a similar attitude that must have a remedy when you have a violation, or right is meaningless. Whenever you work with constitutional provisions, you have to figure out what they mean exactly, i.e., you have to flesh them out.  You always have the problem of figuring out what remedy is required, and you always run a risk of overreaching (maybe that is the wisdom of taking a vote of several judges), and in the Fifth, the very language “that whatever is compelled can’t be used against you” suggest exclusion as the only appropriate remedy, otherwise it’s used against you.  In this sense the later case are not consistent with Miranda. 

See handwritten notes.

4. Applying Miranda 
a) Whole point was to replace totality of circumstances with a bright line rule.  Rule required answers to several questions to settle when the rule applied, but once those cases were decided, Miranda was successful at eliminating the crush of voluntariness cases and letting police and prosecutors know what flies and what doesn’t.

b) Purpose of Fourth Amendment exclusionary rule was deterrence.  Same applies to Fifth Amendment.  No deterrence may make exclusionary remedy inappropriate.  

c) 1970s sees an erosion of Miranda: exception to impeach when warnings not given (Harris (1971)); impeach even if suspect invoked his rights after being warned (Hass (1975)); prior silence --if no warning --can be used to impeach a defendant who chooses to speak in his own defense (Jenkins, (1980)  No deterrent effect, no exclusion.  In the absence of meaningful deterrence value exclusion is too much to pay for truth.

d) 1980s extends Miranda: expansive concept of interrogation to include more than speech. (Rhode Island v. Innis (1980).  Miranda reinvigorated by addition of a bright line test to go with the bright line rules.  Once counsel requested, police cannot “try again.”  Suspect cannot be questioned anew until counsel has been made available unless suspect initiates.  (Edwards (1981).

e) Adequacy of warnings: 

(1) As long as you convey the essential meaning Duckworth v Egan (1989)

(2) Police need provide no additional admonitions.  Colorado v. Spring (1987) (finding no requirement to make suspect aware of exact nature of the questioning).  Miranda warnings are the alpha and omega of warnings.  Knowing waiver means you know your right not to incriminate yourself, not more.

f) What constitutes custody? 

(1) Focus is not the inquiry, it’s custody Beckwith v. U.S. (1976) (finding an interview at suspects home not rising to level of inherent coercion addressed in Miranda).  If you are arrested or restricted in any substantial way, you are in custody.  Custody plus interrogation is the test for Miranda requirement.

(2) A person must be detained in a significant way to be in custody (freedom question, not a location inquiry)

(a) Oregon v. Mathiason (1977) (finding no custody when suspect agreed to come to station and was never told he was under arrest)

(b) Beheler (1983) (finding no custody when suspect agreed to accompany police to station but was not placed under arrest)

(c) Questioning on the street, absent subduing suspect or arrest at gunpoint is not custody.  Berkemer v. McCarty (1984) (finding that questioning during a brief traffic stop did not rise to level of custody, since motorists only expect to be detained briefly and the environment is not the same as being held at stationhouse or handcuffed and taken away)

(3) Objective question, not up to officer’s point of view or suspect, but rather what a reasonable person in same circumstance would consider himself free to go.  This is a judge-decided objective question and effectively put an end to most custody question cases.  Stansbury v. California (1994)  Rejected subjective test of whether the person or officers thought he was in custody.  

g) What is an interrogation?

(1) Express questioning or functional equivalent: Any words or conduct that police should know is reasonably likely to elicit an incriminating statement is interrogation and Miranda rule kicks in.  Rhode Island v. Innis (1980) (finding interrogation when police initiated a conversation on way to station house after suspect had invoked right to counsel)  

(a) Interrogation involves interrogatories, explicit questions (no actual questioning of Innis).  Under Innis interrogation means Express Questioning or its Functional Equivalent.  Functional equivalent means any words or action on the part of police that they should know are reasonably likely to elicit an incriminating response from the subject.

(i) Action or words

(ii) Police should know

(iii) Is reasonably likely to elicit.  Focusses primarily on the perceptions of the suspect without regard to objective proof of intent of the police.

(b) Certain custodial circumstances are inherently coercive, whether or not there is any conversation.  Can keep someone incommunicato, isolated, but mere custody is not enough to equal custodial interrogation.  Must have both questions and custody.

(c) DK: middle ground, refuse to say only when directly questioned and any kind of coercive environment.  

(d) DK: objective test, but focus is on what a suspect would be reasonably likely to fall for, rather than what a police officer should consider is reasonably likely to elicit, since suspect is the party that needs the protection. Plus Stansbury argues use of objective test because it said to do so in figuring out what is custody. 

(e) Stevens dissent: police can still try things that they think are not likely to elicit and use what they happen to get, under this rule.  Argues more for a result-oriented test rather  than an expectation test 

(2) Surreptitious interrogation (jail plants) not applicable to Miranda, since by definition not coercive.  Illinois v Perkins (1990) (upholding admissibility where suspect had been questioned by police plant while in jail) “trickery is not compulsion, sometimes due, process will prevent egregious deception, but not this time.”  Differs from Massiah because Massiah had been indicted.

(3) Booking question exception: Pennsylvania v. Muniz (1990)

(a) Incriminating manner of response to normal booking questions is admissible (e.g., slurred speech or muscular deficiency) without Miranda warning, 

(b) But questions that elicit testimony that will be admitted (e.g., sixth birthday question) require a warning. 

(c) Can a drunken person give a valid waiver?  

h) What is a valid waiver?

(1) Recall Miranda required only knowing, voluntary, and intelligent, not express

(2) Waiver can be inferred, but you need more than just the fact that the person made a statement.  North Carolina v. Butler (1979)  Heavier burden than when express waiver is given.  Middle ground between requiring express waiver and allowing de facto inference just because a person chose to speak. 

(3) Waiver can be qualified. Connecticut v. Barret (1987) (accepting a waiver to speak but not to be recorded or permit writing). Miranda contemplates qualified waiver, e.g., a person can refuse to speak until an attorney is present.

i) What is an invocation of rights? Miranda says “any time or in any manner” and most of the questions that come up are about manner

(1) Request for counsel must be a request for a lawyer.  Fare v. Michael C. (1979) (finding no invocation when suspect asked for probation officer) This case is an example of strict application to limit Miranda.  Unspecific request of help, or for family member or anyone else other than an attorney would also fail to invoke right to counsel) 

(2) “In any manner” means “in any unambiguous manner”  Ambiguous request does not need to be clarified, Davis v. United States (1994) (rejecting view that courts should not require direct assertive and unqualified invocation or that any “arguable” request would invoke). 

j) What procedures must police follow when suspects assert their rights?

(1) Right to silence can be invoked and then waived.  Circumstances can permit resumption of questioning after right to silence has been invoked and then subsequently waived.  Michigan v. Mosely (1975) (where after long pause, new set of detectives arrived and asked suspect if they could question him about a different offense)  

(a) Totality of circumstances chosen over bright line rule, depends on whether his right to be silent was scrupulously honored or effectively badgered. 

(b) Police can resume and initiate resumption, more  than just suspect waiving and initiating    

(2) Once Right to counsel is invoked, interrogation cannot resume unless suspect initiates. Must otherwise provide attorney to resume. Bright line rule here

(a) Edwards v. Arizona (1981) (where colleagues initiated the following day about same offense) 

(b) Arizona v. Roberson (1988) (settling the question, even if a different crime, police can’t resume unless suspect initiates or attorney is present)

(c) Minnick v. Mississippi (1990) (finding the right to counsel is ongoing; questioning could not be resumed by police  once attorney is provided but leaves) “brighter-than-bright line” based on vital importance to keep coercive environment from compelling confession

(d) DK: these cases undercut Mosely and “different offense” theory about right to silence.  

(i) there is now less reason to think right to silence is offense specific 
(MV: especially when “anything” you say can be used against you, “anything” would include any offense, so your invocation should protect against anything) 

(ii) More reason to think right to silence is just easier to waive than right to counsel. When you choose to be silent, you don’t say you need counsel to decide when you do wish to speak, but when you say you need counsel, you indicate you need assistance to figure out when you should speak.

(iii) In another sense, request to counsel is not honored until counsel appears, but request to keep silent can be honored while still, in some circumstances, asking to resume, if circumstances show there is no badgering or other attempts to suborn will of suspect


(e) Effect of Edwards on 6th Amendment  right to counsel:

(i) Invocation of 6th Amendment right applies to 5th Amendment questioning with respect to same matter.  Michigan v. Jackson (1986) (finding request for counsel before magistrate applied to police attempt to initiate questioning when defendant was taken back to jail, so under Edwards statement not admissible)

(ii) Invocation of 6th Amendment right does not apply to 5th with respect to different matter .  McNeil v. Wisconsin (1991) (allowing statement secured after request before magistrate when police questioned defendant about a different matter, because sixth Amendment request for counsel only covered the charged offense)

(3) Initiating need not be unambiguous. Oregon v. Bradshaw (1983) (even though you have to invoke unambiguously, you can initiate resumption ambiguously) but in practice there will be less chance of later finding that there really was no initiating  (surprise, it was Rhenquist, Burger, White, and O’Connor, with Powell concurring, guess it was just another one of those attempts to rein in Miranda values with law and order values)

k) Miranda rights can be waived even when suspect is not told that a lawyer has been secured for him.  Police can deceive an attorney as to whether they are questioning the suspect.  Moran v Burbine (1986) p.571 

(1) Police conduct did not prevent suspect from giving knowing, voluntary and intelligent waiver,  (all Miranda requirements were met, Miranda used as shield to refuse to extend access to rights—as long as you do what Miranda says you must do to protect rights, 5th amend rights are adequately protected)

(2) Due process concerns of misinforming--telling the attorney that suspect would not be interrogated, and uninformed--not telling the suspect that an attorney has been secured for him: balancing suspects rights with society’s need to fight crime justified deception by police. Due process not triggered here.  

(a) Again with the reliance on assumption of essential nature of confessions (very telling as to willingness to expand Miranda and frustrate more confessions).  “We are not shocked yet”

(b) Commentators most unsatisfied with deceiving officers of the Court—is this how we really want government to behave?  

(3) Stopping short: Sixth amendment right to counsel not triggered before suspect is indicted or charged by bill of information

(4) Dissent: past cases found it “highly incongruous with our system of justice” to allow prosecutors to extract a confession while keeping the lawyer away from the suspect.” Prior cases applied strict scrutiny to attempts to keep lawyer away, but current decision treats it like no big deal.

C. Due Process revisited situations outside of Miranda’s reach where due-process-totality of circumstances still the test

1. Due Process is still the safety net under Miranda, covers all persons, both in 5th amend and sixth situations.  Always there. E.g., can’t use to impeach or introduce fruits if due process has been violated, e.g., if involuntary; also in a Miranda situation once Miranda satisfied 
2. Court has not ruled on cases where people willingly speak but do not self-incriminate Even if fully consistent with Miranda, can government employ trickery and deceit to get someone to say something they did not mean or intend to say? Anxiety is that techniques will extract false confessions. Despite fact that part of the inspiration for Miranda was deception and trickery by police, that remedies imposed, if followed, left open a large loophole for police to continue to rely on such tactics:


a) After waiving his rights to speak, voluntariness of a confession secured by deception and trickery (whether tactics were sufficiently manipulative to overbear suspect’s will) must be determined by totality of circumstances
Miller v. Fenton  (3d Cir.) (1986) (finding no threats or physical coercion)

(1) Found that promises and lies did not overbear defendant’s will and his otherwise intention not to self-incriminate, but dissent calls that conclusion speculative, especially in light of the collapse into shock that defendant suffered after his first incriminating statement

(2) failed to follow Bram (1897) holding that confessions secured by implied promises of leniency are inadmissible 

b) DK theorizes that post-Miranda-warning statements are due process issues

(1) Step one: assess the person: age, education (how susceptible)

(2) Step two: analyze police behavior, how egregious?

(3) Step three: context (e.g., duration, environment, hunger and thirst, weapons drawn, how large a crowd.)

c) Question is not whether person would not have spoken but for, but whether person’s will was overborne (fundamentally unfair).  This is why some level of trickery and deceit is acceptable.  Brings us back to the reasons we don’t want involuntary confessions: reliability and fairness.

3. When a suspect is made to believe he must speak in order to avoid physical danger, court employing totality of circumstances test can find that the statement has not been made voluntarily.

a) Arizona v. Fulminante (1991) (finding threat of violence provided coercion such that statement not voluntary when a undercover agent posing as a fellow prisoner offered to protect suspect from “rough treatment” by other inmates if suspect confessed to killing his stepdaughter) (notice not a 5th or 6th amendment case).

(1) Due process violation because of threat of violence, not to mention reliability.

4. Voluntariness test restricted to instances where coercive state action is involved in securing the confession.  Colorado v. Connelly (1986) (finding involuntariness of a confession due to mental illness was no impediment to admissibility; unless police exploit such a weakness—participate in the coercive condition—no infringement of 5th amendment right).

a) Formally correct because due process clause aimed at state action, but went beyond to require coercive action on part of state; not a due process problem—just an evidentiary problem; dissenters say state in participating by using the confession at trial, due process violated when unreliable stuff is accepted. 

b) Dissent claims majority seized upon police involvement in earlier case to brazenly distinguish a case that said “affront to justice to use a statement made while defendant was insane,” and ignores the reliability problems inherent in testimonial evidence given by an insane person).

c) Is deterrence rationale behind exclusion the only justification? If there will be no deterrence of official misconduct, does that mean there is no other due process violation (what about judicial integrity?)

d) Majority balks at “sweeping inquiries into confession wholly separate from police conduct” but doesn’t the constitution require such inquiries to put a person on trial, allow them to waive a trial or a jury or counsel? isn’t it incongruous to use a statement offered at a time when the defendant was incompetent to stand trial 


D. Massiah Revisited

1. Steps: 

a) Recall Massiah (once indicted, can’t deceive to get damaging admissions because of right to counsel)

b) Massiah eclipsed by Escobedo (once inquiry is focused on a particular suspect, and suspect has been taken into custody, and police interrogate in order to get incriminating statements, and suspect asks for but is denied assistance of counsel, police cannot deny sixth amendment right to counsel by failing to effectively warn suspect that he may choose to remain silent) passes the indictment barrier 

c) Escobedo eclipsed by Miranda (custodial interrogation is inherently coercive, warranting procedural safeguards; statements obtained cannot be admitted unless warnings about rights are given and valid waivers of those rights are secured) 

2. Police may not interrogate suspect represented by counsel after suspect has refused to speak unless counsel is present.  Brewer v Williams (1977) (finding violation when confession was voluntary but given after police had promised not to interrogate without counsel—finding a Massiah violation)

a) State wanted Court to overrule Miranda. Rather than find that confession was involuntarily given under Miranda (requiring numerous questions yet to be addressed over next decade), Court revives Massiah doctrine (once adversary proceedings commence, suspect has a right to counsel . . . ) 

(1) Edwards had not been argued yet (resumption of questioning cases, say that once invoked, interrogation must cease.)

b) Even if you win the fifth amendment argument, you can’t keep it out for impeachment, and you can’t keep out fruits (body had been found), so Miranda approach was less helpful than Massiah approach (6th amendment applies to accused, but Escobedo had already expanded to focused inquiry; remaining issues less sticky than Miranda questions, e.g., soliciting info enough, didn’t necessarily have to be interrogating)

c) Violation of sixth happens when they start to question you without counsel, of fifth only when they use it in court.  speaking isn’t a valid waiver  because the sixth amendment violation already occurred 

d) When suspect continually asserts his wish to be assisted by counsel, he has not effectively relinquished that right

3. Miranda warnings and waiver adequate to show that suspect has made a valid 6th amendment waiver of right to post indictment counsel.  Patterson v. Illinois  (1988) (waiver is the same for both rights (voluntary, knowing . . . )  so if it passes Miranda inquiry, it passes for 6th amendment waiver

a) Exception: 6th amendment surreptitious questioning (not interrogation under 5th—since not custodial or coercive, so no waiver needed under 5th) but it is illegal under 6th  

b) Exception: charged v. not yet charged when attorney is trying to get to the suspect, perhaps if he Moran had not been charged, he might have had to invoke, but unclear per fn. 9 of Patterson

4. Undercover agent sent in to collect incriminating statement

a) Remember 5th amend does not guard against surreptitious (because no coercion), If you are not charged, earlier case, they can fool you with a plant (Perkins).  But 6th does protect against

b) (active mouth ) Once you are charged, even if an undercover agent does not question, engaging in conversation with suspect that leads to incriminating statement is not admissible (if undertaken after suspect has been charged in the absence of counsel) no deliberate elicitation

c) U.S. v. Henry (1980) Apex of Massiah jurisprudence: (only went so far as to say can’t plant informant who stimulates conversation)

d) (Passive ear) passive listening, meaning no eliciting, does not violate Massiah doctrine.  Kuhlmann v. Wilson (1986).  

E. Exclusionary rule and who gets to claim it

1. 5th amendment violations do not exclude the fruits of illegally obtained confession (somewhere in post Miranda riddles)
2. weeks: in federal cases, remedy is appropriate, Mapp: held to states

3. Fruits doctrine.  Doctrine: (fruits of poisonous tress also poison) exclusion primarily comes up in fruits area

a) exception: attenuation doctrine:  even though derivative information must be excluded, there is an exception for attenuation doctrine (some fruits so attenuated to illegality, despite a but for, so remote that admissible, something like proximate cause)

b) Exception:  inevitable discovery rule: e.g., 6th amendment violation excludes fruits, except what would have been inevitably discovered.  Nix v. Williams (Brewer v. Williams II). 
c) Exception: independent source:  if you can show it was in fact found by another source in addition to the illegal source, even though it was also found by illegal source.  Works in immunity cases

4. Standing (you must be injured party) depends on whether there has been a search (i.e., a violation of the expectation of privacy) with respect to the person challenging the intrusion.  Rakas (1978) (finding police did not violate rights of passengers when they searched the car none of them owned or leased and they did not own any of the items taken from the car) (e.g., you hide stuff you stole in a parked car. They search it illegally: no claim if it’s a stranger’s car) (tension because the 4th says “the people shall be secure . . .” suggesting protection from invasion of another’s rights, but “in their” may suggest each persons’ own home only) (arising from Katz revolution)

a) Rakas defendant can only claim 4th amendment search, if he can show he personally had a reasonable expectation in the place that was searched 
(Not enough to say you are legitimately on the premises, i.e., that you had permission to be there)

b) Expectation must be grounded in other than 4th amendment, i.e., real or personal property law or understandings recognized or permitted by society 

(1) Overnight guest would have reasonable expectation of privacy. Minnesota v Olson (1990)

(2) Person allowed to use an apartment, who has more or less moved in, at least temporarily, has reasonable expectation of privacy.  United States v. Jones (1960)

(3) Worker over his workplace has reasonable expectation of privacy.  O’Connor v. Ortega
(4) Not soup for you! Purely commercial use, for relatively short duration, with no previous contacts to place, does not have reasonable expectation of privacy. 

(5) Minnesota v Carter (1998). Dissent; undermines security of the guest to your home if not the owner as it deviates from fourth amendment principle that there are clear zones of privacy. What about interest of owner who was in concert with invitees; invitees aren’t entitled to owner’s privacy interest

c) Rakas firmed up.  Defendant cannot challenge a search of someone else’s property (house or purse), just because his items are found there and seized during the search.  Rawlings v. Kentucky  (1980) (unless of course you can show, as Rakas requires, that you had a reasonable expectation of privacy) the fact that your stuff is seized is not enough—you have to meet Rakas.
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