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§ 14-1201. Definitions 

   In this title unless the context otherwise requires: 

   1. "Agent" includes an attorney-in-fact under a durable or nondurable power of attorney, a person who is authorized to make decisions concerning another person's health care and a person who is authorized to make decisions for another person under a natural death act. 

   2. "Application" means a written request to the registrar for an order of informal probate or appointment under chapter 3, article 3 of this title. 

   3. "Beneficiary", as it relates to a trust beneficiary, includes a person who has any present or future interest, vested or contingent, and also includes the owner of an interest by assignment or other transfer. As it relates to a charitable trust, beneficiary includes any person entitled to enforce the trust. As it relates to a beneficiary of a beneficiary designation, beneficiary refers to a beneficiary of an insurance or annuity policy, an account with pay on death designation, a security registered in beneficiary form or a pension, profit sharing, retirement or similar benefit plan, or any other nonprobate transfer at death. As it relates to a beneficiary designated in a governing instrument, beneficiary includes a grantee of a deed, a devisee, a trust beneficiary, a beneficiary of a beneficiary designation, a donee, appointee or taker in default of a power of appointment and a person in whose favor a power of attorney or a power held in any person, fiduciary or representative capacity is exercised. 

   4. "Beneficiary designation" refers to a governing instrument naming a beneficiary of an insurance or annuity policy, of an account with pay on death designation, of a security registered in beneficiary form or of a pension, profit sharing, retirement or similar benefit plan, or any other nonprobate transfer at death. 

   5. "Child" includes a person who is entitled to take as a child under this title by intestate succession from the parent whose relationship is involved. Child excludes a person who is only a stepchild, a foster child, a grandchild or a more remote descendant. 

   6. "Claims", in respect to estates of decedents and protected persons, includes liabilities of the decedent or the protected person, whether arising in contract, in tort or otherwise, and liabilities of the estate that arise at or after the death of the decedent or after the appointment of a conservator, including funeral expenses and expenses of administration. Claims does not include estate or inheritance taxes or demands or disputes regarding title of a decedent or a protected person to specific assets alleged to be included in the estate. 

   7. "Community property" means that property of a husband and wife that is acquired during the marriage and that is community property as prescribed in section 25-211. 

   8. "Conservator" means a person who is appointed by a court to manage the estate of a protected person. 

   9. "Court" means the superior court. 

   10. "Dependent child" means a minor child who the decedent was obligated to support or an adult child who was in fact being supported by the decedent at the time of the decedent's death. 

   11. "Descendant" means all of the decedent's descendants of all generations, with the relationship of parent and child at each generation. 

   12. "Devise", when used as a noun, means a testamentary disposition of real or personal property and, when used as a verb, means to dispose of real or personal property by will. 

   13. "Devisee" means a person designated in a will to receive a devise. For the purposes of chapter 3 of this title, in the case of a devise to an existing trust or trustee, or to a trustee on trust described by will, the trust or trustee is the devisee and the beneficiaries are not devisees. 

   14. "Disability" means cause for a protective order as described in section 14-5401. 

   15. "Distributee" means any person who has received property of a decedent from that person's personal representative other than as a creditor or purchaser. Distributee includes a testamentary trustee only to the extent of distributed assets or increment that remains in that person's hands. A beneficiary of a testamentary trust to whom the trustee has distributed property received from a personal representative is a distributee of the personal representative. For the purposes of this paragraph, "testamentary trustee" includes a trustee to whom assets are transferred by will, to the extent of the devised assets. 

   16. "Estate" includes the property of the decedent, trust or other person whose affairs are subject to this title as originally constituted and as it exists from time to time during administration. As it relates to a spouse, the estate includes only the separate property and the share of the community property belonging to the decedent or person whose affairs are subject to this title. 

   17. "Exempt property" means that property of a decedent's estate that is described in section 14-2403. 

   18. "Fiduciary" includes a personal representative, guardian, conservator and trustee. 

   19. "Foreign personal representative" means a personal representative appointed by another jurisdiction. 

   20. "Formal proceedings" means proceedings conducted before a judge with notice to interested persons. 

   21. "Governing instrument" means a deed, will, trust, insurance or annuity policy, account with pay on death designation, security registered in beneficiary form, pension, profit sharing, retirement or similar benefit plan, instrument creating or exercising a power of appointment or a power of attorney or a dispositive, appointive or nominative instrument of any similar type. 

   22. "Guardian" means a person who has qualified as a guardian of a minor or incapacitated person pursuant to testamentary or court appointment but excludes a person who is merely a guardian ad litem. 

   23. "Heirs", except as controlled by section 14-2711, means persons, including the surviving spouse and the state, who are entitled under the statutes of intestate succession to the property of a decedent. 

   24. "Incapacitated person" has the same meaning as prescribed in section 14-5101. 

   25. "Informal proceedings" means those proceedings conducted without notice to interested persons by an officer of the court acting as a registrar for probate of a will or appointment of a personal representative. 

   26. "Interested person" includes any heir, devisee, child, spouse, creditor, beneficiary and other person who has a property right in or claim against a trust estate or the estate of a decedent, ward or protected person. Interested person also includes a person who has priority for appointment as personal representative and other fiduciaries representing interested persons. Interested person, as the term relates to particular persons, may vary from time to time and must be determined according to the particular purposes of, and matter involved in, any proceeding. 

   27. "Issue" of a person means descendant as defined in paragraph 11 of this section. 

   28. "Joint tenants with the right of survivorship" and "community property with the right of survivorship" includes co-owners of property held under circumstances that entitle one or more to the whole of the property on the death of the other or others but excludes forms of co-ownership registration in which the underlying ownership of each party is in proportion to that party's contribution. 

   29. "Lease" includes any oil, gas or other mineral lease. 

   30. "Letters" includes letters testamentary, letters of guardianship, letters of administration and letters of conservatorship. 

   31. "Minor" means a person who is under eighteen years of age. 

   32. "Mortgage" means any conveyance, agreement or arrangement in which property is encumbered or used as security. 

   33. "Nonresident decedent" means a decedent who was domiciled in another jurisdiction at the time of the decedent's death. 

   34. "Organization" means a corporation, business trust, estate, trust, partnership, joint venture, association, government or governmental subdivision or agency or any other legal or commercial entity. 

   35. "Parent" includes any person entitled to take, or who would be entitled to take if the child died without a will, as a parent under this title by intestate succession from the child whose relationship is in question and excludes any person who is only a stepparent, foster parent or grandparent. 

   36. "Payor" means a trustee, insurer, business entity, employer, government, governmental agency or subdivision or any other person who is authorized or obligated by law or a governing instrument to make payments. 

   37. "Person" means a person or an organization. 

   38. "Personal representative" includes executor, administrator, successor personal representative, special administrator and persons who perform substantially the same function under the law governing their status. A general personal representative excludes a special administrator. 

   39. "Petition" means a written request to the court for an order after notice. 

   40. "Proceeding" includes action at law and suit in equity. 

   41. "Property" includes both real and personal property or any interest in real and personal property and means anything that may be the subject of ownership. 

   42. "Protected person" has the same meaning as prescribed in section 14-5101. 

   43. "Protective proceeding" has the same meaning as prescribed in section 14-5101. 

   44. "Registrar" means the official of the court designated to perform the functions of registrar as provided in section 14-1307. 

   45. "Security" includes any note, stock, treasury stock, bond, debenture, evidence of indebtedness, certificate of interest or participation in an oil, gas or mining title or lease or in payments out of production under that title or lease, collateral trust certificate, transferable share, voting trust certificate and, in general, includes any interest or instrument commonly known as a security, or any certificate of interest or participation, any temporary or interim certificate, receipt or certificate of deposit for, or any warrant or right to subscribe to or purchase, any of these securities. 

   46. "Separate property" means that property of a husband or wife which is his or her separate property as defined in section 25-213. 

   47. "Settlement", in reference to a decedent's estate, includes the full process of administration, distribution and closing. 

   48. "Special administrator" means a personal representative as described by sections 14-3614 through 14-3618. 

   49. "State" means a state, district, territory, possession or commonwealth of the United States. 

   50. "Successor personal representative" means a personal representative, other than a special administrator, who is appointed to succeed a previously appointed personal representative. 

   51. "Successors" means persons, other than creditors, who are entitled to property of a decedent under a will or this title. 

   52. "Supervised administration" refers to the proceedings described in chapter 3, article 5 of this title. 

   53. "Survive" means that a person has neither predeceased an event, including the death of another person, nor is deemed to have predeceased an event under section 14-2104 or 14-2702. 

   54. "Testacy proceeding" means a proceeding to establish a will or determine intestacy. 

   55. "Testator" includes a person of either sex. 

   56. "Trust" includes an express trust, private or charitable, with any additions, wherever and however created. Trust also includes a trust created or determined by judgment or decree under which the trust is to be administered in the manner of an express trust. Trust excludes other constructive trusts and excludes resulting trusts, conservatorship, personal representatives, trust accounts, custodial arrangements pursuant to chapter 7, article 7 of this title, business trusts providing for certificates to be issued to beneficiaries, common trust funds, voting trusts, security arrangements, liquidation trusts and trusts for the primary purpose of paying debts, dividends, interest, salaries, wages, profits, pensions or employee benefits of any kind and any arrangement under which a person is nominee or escrowee for another. 

   57. "Trustee" includes an original, additional or successor trustee, whether or not appointed or confirmed by court. 

   58. "Ward" has the same meaning as prescribed in section 14-5101. 

   59. "Will" includes codicil and any testamentary instrument that merely appoints an executor, revokes or revises another will, nominates a guardian or expressly excludes or limits the right of an individual or class to succeed to property of the decedent passing by intestate succession. 

HISTORY: Last year in which legislation affected this section: 1994 

  

ANALYSIS 

Fiduciary defined. 

Guardian. 

  

FIDUCIARY DEFINED. 

   The term "fiduciary" is specifically defined in the Probate Code to include a personal representative, guardian, conservator, and trustee. Estate of P.K.L., 189 Ariz. 487, 943 P.2d 847 (Ct. App. 1997). 

  

GUARDIAN. 

   Both the Arizona Probate Code and the Maricopa County Local Rules expressly state that a guardian is a fiduciary; and M.C.L.R. 5.7 specifically states that guardians as fiduciaries, have a duty to provide a detailed accounting of all services rendered. Estate of P.K.L. v. J.K.S., 189 Ariz. 487, 943 P.2d 847 (Ct. App. 1997).
§ 14-2101. Intestate estate; modification by will 

   A. Any part of a decedent's estate not effectively disposed of by will passes by intestate succession to the decedent's heirs as prescribed in this chapter, except as modified by the decedent's will. 

B. A decedent by will may expressly exclude or limit the right of a person or class to succeed to property of the decedent that passes by intestate succession. If that person or a member of that class survives the decedent, the share of the decedent's intestate estate to which that person or class would have succeeded passes as if that person or each member of that class had disclaimed that person's intestate share. 

HISTORY: Last year in which legislation affected this section: 1994 

§ 14-2102. Intestate share of surviving spouse 

   The following part of the intestate estate, as to both separate property and the one-half of community property that belongs to the decedent, passes to the surviving spouse: 

   1. If there is no surviving issue or if there are surviving issue all of whom are issue of the surviving spouse also, the entire intestate estate. 

   2. If there are surviving issue one or more of whom are not issue of the surviving spouse, one-half of the intestate separate property and no interest in the one-half of the community property that belonged to the decedent. 

HISTORY: Last year in which legislation affected this section: 1994 

§ 14-2103. Heirs other than surviving spouse; share in estate 

   Any part of the intestate estate not passing to the decedent's surviving spouse under section 14-2102 or the entire intestate estate if there is no surviving spouse passes in the following order to the following persons who survive the decedent: 

   1. To the decedent's descendants by representation. 

   2. If there is no surviving descendant, to the decedent's parents equally if both survive or to the surviving parent. 

   3. If there is no surviving descendant or parent, to the descendants of the decedent's parents or either of them by representation. 

   4. If there is no surviving descendant, parent or descendant of a parent, but the decedent is survived by one or more grandparents or descendants of grandparents, half of the estate passes to the decedent's paternal grandparents equally if both survive or to the surviving paternal grandparent or the descendants of the decedent's paternal grandparents or either of them if both are deceased with the descendants taking by representation. The other half passes to the decedent's maternal relatives in the same manner. If there is no surviving grandparent or descendant of a grandparent on either the paternal or the maternal side, the entire estate passes to the decedent's relatives on the other side in the same manner as the half. 

HISTORY: Last year in which legislation affected this section: 1994 

§ 14-2104. Heirs; surviving of decedent; time requirement; presumption; exception 

   A. A person who does not survive the decedent by at least one hundred twenty hours is deemed to have predeceased the decedent for purposes of homestead allowance, exempt property and intestate succession, and the decedent's heirs are determined accordingly. 

B. If it is not established by clear and convincing evidence that a person who would otherwise be an heir survived the decedent by at least one hundred twenty hours, it is deemed that the individual failed to survive for the required period. 

C. This section does not apply if its application would result in a taking of intestate estate by the state under section 14-2105. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2105. Unclaimed estate; passage to state 

   If no one is qualified to claim the estate under this article, the intestate estate passes to the state. 

HISTORY: Last year in which legislation affected this section: 1994 

§ 14-2106. Passing of estate by representation; assigning of shares; definitions 

   A. If under section 14-2103, paragraph 1 all or part of a decedent's intestate estate passes by representation to the decedent's descendants, that estate is divided into as many equal shares as there are surviving descendants in the generation nearest to the decedent that contains one or more surviving descendants and to deceased descendants in the same generation who left any surviving descendants. Each surviving descendant in the nearest generation is allocated one share. Any remaining shares are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent. 

B. If under section 14-2103, paragraph 3 or 4 all or part of a decedent's intestate estate passes by representation to the descendants of either of the decedent's deceased parents or to the descendants of either of the decedent's deceased paternal or maternal grandparents, all or part of the estate is divided into as many equal shares as there are surviving descendants in the generation nearest the deceased parents or either of them, or the deceased grandparents or either of them, that contains one or more surviving descendants and to deceased descendants in the same generation who left any surviving descendants. Each surviving descendant in the nearest generation is allocated one share. Any remaining shares are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent. 

C. For the purposes of this section: 

   1. "Deceased descendant", "deceased parent" or "deceased grandparent" means a descendant, parent or grandparent who either predeceased the decedent or is deemed to have predeceased the decedent under section 14-2104. 

   2. "Surviving descendant" means a descendant who neither predeceased the decedent nor is deemed to have predeceased the decedent under section 14-2104. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2107. Kindred by half blood; right of inheritance 

   Relatives of the half blood inherit the same share they would inherit if they were of the whole blood. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2108. After-born heirs; requirements 

   A child in gestation at a particular time is treated as living at that time if the child lives at least one hundred twenty hours after its birth. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2109. Advancements of property during lifetime; effect on distribution of estate 

   A. If a person dies intestate as to all or a portion of that person's estate, property the decedent gave during the decedent's lifetime to a person who, at the decedent's death, is an heir is treated as an advancement against the heir's intestate share only if the decedent declared in a contemporaneous writing or the heir acknowledged in writing that the gift is an advancement or if the decedent's contemporaneous writing or the heir's written acknowledgment otherwise indicates that the gift is to be taken into account in computing the division and distribution of the decedent's intestate estate. 

B. For the purposes of this section, property advanced during the decedent's lifetime is valued as of the time the heir came into possession or enjoyment of the property or as of the time of the decedent's death, whichever first occurs. 

C. If the recipient of the property fails to survive the decedent the property is not taken into account in computing the division and distribution of the decedent's intestate estate unless the decedent's contemporaneous writing provides otherwise. 

§ 14-2110. Debts owed to a decedent; effect on distribution of estate 

   A debt owed to a decedent is not charged against the intestate share of any person except the debtor. If the debtor fails to survive the decedent, the debt is not taken into account in computing the intestate share of the debtor's descendants. 

§ 14-2111. Effect of alienage on distribution of estate 

   No person is disqualified to take as an heir because that person or a person through whom that person claims is or has been an alien. 

§ 14-2113. Heirs related to decedent through two lines; single share 

   A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the relationship that would entitle the person to the larger share. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2114. Parent and child relationship; intestate succession; adopted children 

   A. Except as provided in subsections B and C of this section, for the purposes of intestate succession, a person is the child of that person's natural parents, regardless of their marital status. If this issue is in dispute the court shall establish that relationship under title 25, chapter 6, article 1. 

B. An adopted person is the child of that person's adopting parent or parents and not of the natural parents. Adoption of a child by the spouse of either natural parent has no effect on the relationship between the child and that natural parent or on the right of the child or a descendant of the child to inherit from or through the other natural parent. 

C. Inheritance from or through a child by either natural parent or the child's kindred is precluded unless that natural parent has openly treated the child as a natural child and has not refused to support the child. 

HISTORY: Last year in which legislation affected this section: 1996

§ 14-2207. Rights of surviving spouse; waiver; requirements; effect 

   A. A surviving spouse may waive the person's homestead allowance, exempt property and family allowance rights in whole or in part either before or after marriage by a written contract, agreement or waiver that is signed by the surviving spouse. 

B. A surviving spouse's waiver is not enforceable if the surviving spouse provides that either of the following is true: 

   1. That person did not execute the waiver voluntarily. 

   2. The waiver was unconscionable when it was executed and before its execution that person: 

      (a) Was not provided a fair and reasonable disclosure of the property or financial obligations of the decedent. 

      (b) Did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial obligations of the decedent beyond the disclosure provided. 

      (c) Did not have, or reasonably could not have had, an adequate knowledge of the property or financial obligations of the decedent. 

C. The issue of a waiver's unconscionability may only be decided by the court as a matter of law. 

D. Unless it provides to the contrary, a waiver that contains the words "all rights" or equivalent language, in relation to the property or estate of a present or prospective spouse or a complete property settlement entered into after or in anticipation of separation or divorce, is a waiver of all rights of homestead allowance, exempt property and family allowance by each spouse in the property of the other and a renunciation by each of all benefits that would otherwise pass to each person from the other by intestate succession or by virtue of any will executed before the waiver or property settlement. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2301. Entitlement of spouse; premarital will 

   A. If a testator's surviving spouse married the testator after the testator executed a will, the surviving spouse is entitled to receive as an intestate share that is not less than the value of the share of the estate the spouse would have received if the testator had died intestate as to any portion of the testator's estate that neither is devised to a child of the testator who was born before the testator married the surviving spouse and who is not a child of the surviving spouse nor is devised to a descendant of that child or that passes under section 14-2603 or 14-2604 to that child or to a descendant of that child, unless: 

   1. It appears from the will or other evidence that the will was made in contemplation of the testator's marriage to the surviving spouse. 

   2. The will expresses the intention that it is to be effective notwithstanding any subsequent marriage. 

   3. The testator provided for the spouse by transfer outside the will and the intent that the transfer is in lieu of a testamentary provision is shown by the testator's statements or can be reasonably inferred from the amount of the transfer or other evidence. 

B. In satisfying the share provided by subsection A of this section, any devises made by the will to the testator's surviving spouse are applied first. Other devises abate pursuant to section 14-3902 unless the devise is to a child of the testator who was born before the testator married the surviving spouse and who is not a child of the surviving spouse or is a devise or substitute gift under section 14-2603 or 14-2604 to a descendant of that child. 

HISTORY: Last year in which legislation affected this section: 1994

Does not act to provide for a spouse who is negatively disinherited.  Even if spouse is provided for, if it’s not enough, she is entitled to a share that is equal in value to what she would have taken under intestacy.  This assumes community property and that the survivor is going to take her ½ of the community property in any case.  The allowances and exemptions will also come out of husband’s probate estate.  Wife takes subject to the devises to decedent’s children who are not her children.  

§ 14-2302. Omitted children; shares; definition 

   A. Except as provided in subsection C of this section, if a testator fails to provide by will for a child who is born or adopted after the testator executes the will, the omitted child receives a share in the estate as follows: 

   1. If the testator had no child living when the testator executed the will, an omitted child receives a share in the estate equal in value to what the child would have received if the testator had died intestate, unless the will devised all or substantially all of the estate to the other parent of the omitted child and that other parent survives the testator and is entitled to take under the will. 

   2. If the testator had one or more children living when the testator executed the will and the will devised property or an interest in property to one or more of the then-living children, an omitted child is entitled to share in the testator's estate as follows: 

      (a) The portion of the testator's estate in which the omitted child is entitled to share is limited to devises made to the testator's then-living children under the will. 

      (b) As limited under subdivision (a) of this paragraph, the omitted child is entitled to receive the share of the testator's estate that the child would have received if the testator had included all omitted children with the children to whom devises were made under the will and had given an equal share of the estate to each child. 

B. To the extent feasible, the interest granted an omitted child under subsection A, paragraph 2 of this section shall be of the same character, whether equitable or legal, present or future, as that devised to the testator's then-living children under the will. 

C. In satisfying a share prescribed by subsection A, paragraph 2 of this section, devises to the testator's children who were living when the will was executed abate ratably. In abating the devises of the then-living children, the court shall preserve to the maximum extent possible the character of the testamentary plan adopted by the testator. 

D. Subsection A of this section does not apply if either of the following is true: 

   1. It appears from the will that the omission was intentional. 

   2. The testator provided for the omitted child by transfer outside the will and the intent that the transfer be in lieu of a testamentary provision is shown by the testator's statements or can be reasonably inferred from the amount of the transfer or other evidence. 

E. If at the time the testator executed the will the testator fails to provide by will for a living child solely because the testator believes the child to be dead, the child is entitled to share in the estate as if the child were an omitted after-born or after-adopted child. 

F. In satisfying a share provided by subsection A, paragraph 1 of this section, devises made by the will abate under section 14-3902. 

G. For the purposes of this section, "omitted child" means a child who was born or adopted after the testator executed a will. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2401. Applicable law 

   This article applies to the estate of a decedent who dies domiciled in this state. Rights to homestead allowance, exempt property and family allowance for a decedent who is not domiciled in this state at the time of death are governed by the law of the decedent's domicile at death. 

§ 14-2402. Homestead allowance 

   A. A decedent's surviving spouse is entitled to a homestead allowance of eighteen thousand dollars. If there is no surviving spouse each minor child and each dependent child of the decedent are entitled to a homestead allowance of eighteen thousand dollars divided by the number of minor and dependent children of the decedent. 

B. The homestead allowance is exempt from and has priority over all claims against the estate, except expenses of administration. 

C. The homestead allowance is chargeable against any benefit or share that passes by the decedent's will or by intestate succession to the surviving spouse or minor or dependent child, unless otherwise provided by the will. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2403. Exempt property; value; priority 

   A. In addition to the homestead allowance, the decedent's surviving spouse is entitled from the estate to a value that is not more than seven thousand dollars in excess of any security interests in that estate in the following: 

   1. Household furniture. 

   2. Automobiles. 

   3. Furnishings. 

   4. Appliances. 

   5. Personal effects. 

B. If there is no surviving spouse the decedent's children are entitled jointly to the same value as prescribed in subsection A. 

C. If encumbered chattels are selected and the value in excess of security interests and that of other exempt property is less than seven thousand dollars or if there is not seven thousand dollars worth of exempt property in the estate, the spouse or children are entitled to any other assets of the estate to the extent necessary to make up the seven thousand dollar value. 

D. Rights to exempt property and assets needed to make up a deficiency of exempt property have priority over all claims against the estate except expenses of administration. The right to any assets to make up a deficiency of exempt property abates as necessary to permit earlier payment of homestead allowance and family allowance. These rights are chargeable against any benefit or share passing to the surviving spouse or children by the decedent's will, unless otherwise provided by the will, or by intestate succession. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2404. Family allowance; use; length; priority; termination by death 

   A. The decedent's surviving spouse and minor children whom the decedent was obligated to support and children who were in fact being supported by the decedent are entitled to a reasonable allowance in money out of the estate for their maintenance during the period of administration. This allowance shall not continue for longer than one year if the estate is inadequate to discharge allowed claims. The allowance may be paid as a lump sum or in periodic installments. It is payable to the surviving spouse, if living, for the use of the surviving spouse and minor and dependent children. Otherwise this allowance is payable to the children or to persons who have the care and custody of these children. If a minor child or a dependent child is not living with the surviving spouse, the allowance may be made partially to the child or the child's guardian or other person who has the care and custody of the child and partially to the spouse, as their needs may appear. 

B. The family allowance is exempt from and has priority over all claims except expenses of administration and except the homestead allowance. 

C. The family allowance is chargeable against any benefit or share passing to the surviving spouse or children by the will of the decedent, unless otherwise provided by the will or by intestate succession. 

D. The death of a person entitled to the family allowance terminates the right to allowances not yet paid. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2405. Homestead; exempt property and allowances; restriction; source; determination; documentation 

   A. If the estate is otherwise sufficient, property specifically devised may not be used to satisfy rights to homestead allowance or exempt property. Subject to this restriction, the surviving spouse, guardians of minor children or children who are adults may select property of the estate as homestead allowance and exempt property. The personal representative may make those selections if the surviving spouse, the children or the guardians of the minor children are unable or fail to do so within a reasonable time or if there is no guardian of a minor child. 

B. The personal representative may execute an instrument or deed of distribution to establish the ownership of property taken as homestead allowance or exempt property. 

C. The personal representative may determine the family allowance in a lump sum that does not exceed twelve thousand dollars or in periodic installments that do not exceed one thousand dollars per month for one year, and may disburse monies of the estate in payment of the family allowance and any part of the homestead allowance payable in cash. 

D. The personal representative or an interested person aggrieved by any selection, determination, payment, proposed payment or failure to act under this section may petition the court for appropriate relief including a family allowance other than one that the personal representative determined or could have determined. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2501. Who may make a will 

   A person who is eighteen years of age or older and who is of sound mind may make a will. 

§ 14-2502. Execution; witnessed wills; holographic wills 

   A. Except as provided in sections 14-2503, 14-2506 and 14-2513, a will shall be: 

   1. In writing. 

   2. Signed by the testator or in the testator's name by some other individual in the testator's conscious presence and by the testator's direction. 

   3. Signed by at least two people, each of whom signed within a reasonable time after that person witnessed either the signing of the will as described in paragraph 2 or the testator's acknowledgment of that signature or acknowledgment of the will. 

B. Intent that the document constitute the testator's will can be established by extrinsic evidence, including, for holographic wills under section 14-2503, portions of the document that are not in the testator's handwriting. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2503. Holographic will 

   A will that does not comply with section 14-2502 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2504. Self-proved wills; sample form; signature requirements 

   A. A will may be simultaneously executed, attested and made self-proved by its acknowledgment by the testator and by affidavits of the witnesses if the acknowledgment and affidavits are made before an officer authorized to administer oaths under the laws of the state in which execution occurs and are evidenced by the officer's certificate, under official seal, in substantially the following form:

      I,            , the testator, sign my name to this instrument this        

   day of           , and being first duly sworn, do declare to the  

   undersigned authority that I sign and execute this instrument as my will  

   and that I sign it willingly, or willingly direct another to sign for me,  

   that I execute it as my free and voluntary act for the purposes expressed  

   in that document and that I am eighteen years of age or older, of sound  

   mind and under no constraint or undue influence. 

  

                                                                                

  

                                   (Testator)                                     

  

      We,           ,           , the witnesses, sign our names to this  

   instrument being first duly sworn and do declare to the undersigned  

   authority that the testator signs and executes this instrument as his/her  

   will and that he/she signs it willingly, or willingly directs another to  

   sign for him/her, and that each of us, in the presence and hearing of the  

   testator, signs this will as witness to the testator's signing and that to  

   the best of our knowledge the testator is eighteen years of age or older,  

   of sound mind and under no constraint or undue influence. 

  

  

                                                                                

  

                                    Witness                                     

  

      The State of            

  

      County of            

  

      Subscribed, sworn to and acknowledged before me by           , the  

   testator, and subscribed and sworn to before me by            and  

             , witnesses, this       day of           . 

  

   (Seal) 

  

            (Signed)                                                           

  

                                                                               

  

            (Official capacity of officer) 
  

    

   B. An attested will may be made self-proved at any time after its execution  

by its acknowledgment by the testator and the affidavits of the witnesses,  

each made before an officer authorized to administer oaths under the laws of  

the state in which the acknowledgment occurs and evidenced by the officer's  

certificate, under the official seal, attached or annexed to the will in  

substantially the following form: 

  

        The State of            

  

      County of            

  

      We,           ,            and           , the testator and the  

   witnesses, respectively, whose names are signed to the attached or  

   foregoing instrument being first duly sworn do declare to the undersigned  

   authority that the testator signed and executed the instrument as the  

   testator's will and that he/she signed willingly, or willingly directed  

   another to sign for him/her, and that he/she executed it as his/her free  

   and voluntary act for the purposes expressed in that document, and that  

   each of the witnesses, in the presence and hearing of the testator, signed  

   the will as witness and that to the best of his/her knowledge the testator  

   was at that time eighteen years of age or older, of sound mind and under no  

   constraint or undue influence. 

  

                                                                                

  

                                   (Testator)                                     

  

                                                                                

  

                                    (Witness)                                     

  

      Subscribed, sworn to and acknowledged before me by           , the  

   testator, and subscribed and sworn to before me by            and  

             , witnesses, this       day of           . 

  

   (Seal) 

  

           (Signed)                                                            
  

                                                                               

  

            (Official capacity of officer) 
  
  

  

C. A signature affixed to a self-proving affidavit attached to a will is considered a signature affixed to the will, if necessary to prove the will's due execution. 

HISTORY: Last year in which legislation affected this section: 1994

ANALYSIS 

Affidavit. 

  

AFFIDAVIT. 

   The document did not meet the requirements for a self-proved will where the self-proving affidavit did not state that the testator signed or acknowledged his signature, or the will, in the presence of witnesses. In re Estate of Muder, 159 Ariz. 173, 765 P.2d 997 (1988). 

§ 14-2505. Witnesses; requirements 

   A. A person who is generally competent to be a witness may act as a witness to a will. 

B. The signing of a will by an interested witness does not invalidate the will or any provision of it. 

§ 14-2506. Execution; choice of law 

   A written will is valid if executed in compliance with section 14-2502 or if its execution complies with the law at the time of execution of the place where the will is executed, or of the law of the place where at the time of execution or at the time of death the testator is domiciled, has a place of abode or is a national. 

§ 14-2507. Revocation of will; requirements 

   A. A testator may revoke a will in whole or in part: 

   1. By executing a subsequent will that revokes the previous will or part expressly or by inconsistency. 

   2. By performing a revocatory act on the will if the testator performs the act with this intent or if another person performs the act in the testator's conscious presence and by the testator's direction. For purposes of this paragraph, "revocatory act on the will" includes burning, tearing, canceling, obliterating or destroying the will or any part of it. A burning, tearing or canceling is a revocatory act on the will whether or not the burn, tear or cancellation touched any of the words on the will. 

B. If a subsequent will does not expressly revoke a previous will, the execution of the subsequent will wholly revokes the previous will by inconsistency if the testator intended the subsequent will to replace rather than supplement the previous will. 

C. The testator is presumed to have intended a subsequent will to replace rather than supplement a previous will if the subsequent will makes a complete disposition of the testator's estate. If this presumption arises and is not rebutted by clear and convincing evidence, the previous will is revoked and only the subsequent will is operative on the testator's death. 

D. The testator is presumed to have intended a subsequent will to supplement rather than replace a previous will if the subsequent will does not make a complete disposition of the testator's estate. If this presumption arises and is not rebutted by clear and convincing evidence, the subsequent will revokes the previous will only to the extent the subsequent will is inconsistent with the previous will and each will is fully operative on the testator's death to the extent they are not inconsistent. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2508. Change of circumstances; effect on will 

   Except as provided in sections 14-2803 and 14-2804, a change of circumstances does not revoke a will or any part of it. 

§ 14-2509. Revoking a subsequent will; effect; reviving a revoked will; requirements 

   A. If a testator revokes a subsequent will that wholly revoked a previous will under section 14-2507, subsection A, paragraph 2, the previous will remains revoked unless it is revived. The previous will is revived if it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator intended the previous will to take effect as executed. 

B. If a testator revokes a subsequent will that partly revoked a previous will under section 14-2507, subsection A, paragraph 2, the revoked part of the previous will is revived unless it is evident from the circumstances of the revocation of the subsequent will or from the testator's contemporary or subsequent declarations that the testator did not intend the revoked part to take effect as executed. 

C. If a testator revokes a subsequent will that revoked a previous will in whole or in part by another later will, the previous will remains revoked in whole or in part, unless the testator revives it or its revoked part. The previous will or its revoked part is revived to the extent it appears from the terms of the later will that the testator intended the previous will to take effect. 

§ 14-2510. Incorporating outside document into a will; requirements 

   A testator may incorporate a written document into the testator's will by reference if the following requirements are met: 

   1. The document exists at the time the testator executes the will. 

   2. The will's language manifests the testator's intent to incorporate this document. 

   3. The will's language describes the document with enough specificity to allow its identification. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2511. Testamentary additions to trusts; requirements; effect of revocation 

   A. A will may validly devise property to the trustee of a trust established or to be established: 

   1. During the testator's lifetime by the testator alone, by the testator and some other person or by some other person, including a funded or unfunded life insurance trust, even if the settlor has reserved any or all rights of ownership of the insurance contracts. 

   2. At the testator's death by the testator's devise to the trustee if the trust is identified in the testator's will and its terms are set forth in a written instrument other than a will executed before, concurrently with or after the execution of the testator's will or in another individual's will if that other individual has predeceased the testator, regardless of the existence, size or character of the corpus of the trust. The devise is not invalid because the trust is amendable or revocable or because the trust was amended after the execution of the will or after the testator's death. 

B. Unless the testator's will provides otherwise, property devised to a trust described in subsection A is not held under a testamentary trust of the testator but becomes a part of the trust to which it is devised and must be administered and disposed of in accordance with the provisions of the governing instrument that states the terms of the trust, including any amendments made before or after the testator's death. 

C. Unless the testator's will provides otherwise, a revocation or termination of the trust before the testator's death causes the devise to lapse. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2512. Disposition of property by reference to acts of independent significance 

   A will may dispose of property by reference to acts, such as the execution or revocation of another person's will, that have significance apart from their effect on the dispositions made by the will whether they occur before or after the execution of the will or before or after the testator's death. 

§ 14-2513. References to separate lists; requirements 

   A. Notwithstanding section 14-2503 relating to holographic wills, a will may refer to a written statement or list to dispose of items of tangible personal property other than money and not otherwise specifically disposed of by the will. 

B. To be admissible under this section as evidence of the intended disposition, the writing shall either be in the testator's handwriting or be signed by the testator and shall describe the items and the devisees with reasonable certainty. 

C. The writing may be: 

   1. Referred to as one to be in existence at the time of the testator's death. 

   2. Prepared before or after the execution of the will. 

   3. Altered by the testator after its preparation. 

   4. A writing that has no significance apart from its effect on the dispositions made by the will. 

IN GENERAL. 
   The provisions of this section give a testator the ability to dispose of all his personal property by separate list or statement except for that property expressly excluded. Burkett v. Mott, 152 Ariz. 476, 733 P.2d 673 (Ct. App. 1986). 
  
EXECUTORY CONTRACT RIGHTS. 
   Not having excluded executory contract rights, such as an insurance policy, from the list of personal property which can be disposed of by separate list or statement, insured correctly disposed of her insurance policy by the separate list attached to her will. Burkett v. Mott, 152 Ariz. 476, 733 P.2d 673 (Ct. App. 1986).
§ 14-2514. Contracts regarding wills; requirements; effect 

   A. After December 31, 1994, a person may enter into a contract to make a will or devise or not to revoke a will or devise or to die intestate only by: 

   1. Provisions of a will that state the material provisions of the contract. 

   2. An express reference in a will to a contract and extrinsic evidence proving the terms of the contract. 

   3. A writing signed by the decedent evidencing the contract. 

B. The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills. 

§ 14-2516. Custodian of will; duties; liability 

   A. After the death of a testator and on request of an interested person, a person having custody of a will of the testator shall deliver it with reasonable promptness to a person able to secure its probate or, if none is known, to an appropriate court. 

B. A person who wilfully fails to deliver a will as required by this section is liable to any person aggrieved for any damages caused by this failure. 

C. A person who wilfully refuses or fails to deliver a will after being ordered by the court in a proceeding brought for the purpose of compelling delivery is subject to penalty for contempt of court. 

§ 14-2517. Penalty clause for contest; restriction 

   A provision in a will purporting to penalize an interested person for contesting the will or instituting other proceedings relating to the estate is unenforceable if probable cause exists for that action. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2601. Scope of article 

   In the absence of a finding of a contrary intention, the rules of construction in this article control the construction of a will. 

§ 14-2602. Passage of existing and after-acquired property by will 

   A will may provide for the passage of all property the testator owns at death and all property acquired by the estate after the testator's death. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2603. Substitute gifts; class gifts; definitions 

   A. If a devisee fails to survive the testator and is a grandparent, a descendant of a grandparent or a stepchild of either the testator or the donor of a power of appointment exercised by the testator's will, the following apply: 

   1. Except as provided in paragraph 3 of this subsection, if the devise is not in the form of a class gift and the deceased devisee leaves surviving descendants, a substitute gift is created in the devisee's surviving descendants and they take, by representation, the property to which the devisee would have been entitled if the devisee had survived the testator. 

   2. Except as provided in paragraph 3 of this subsection, if the devise is in the form of a class gift, other than a devise to issue, descendants, heirs of the body, heirs, next of kin, relatives or family or a class described by similar language, a substitute gift is created in the surviving descendants of the deceased devisee. The property to which the devisees would have been entitled if all of them had survived the testator passes to the surviving devisees and the surviving descendants of the deceased devisees. Each surviving devisee takes the share to which that person would have been entitled if the deceased devisees had survived the testator. Each deceased devisee's surviving descendants who are substituted for the deceased devisee take by representation the share to which the deceased devisee would have been entitled if the deceased devisee had survived the testator. For the purposes of this paragraph, "deceased devisee" means a class member who failed to survive the testator and left one or more surviving descendants. 

   3. If the will creates an alternative devise with respect to a devise for which a substitute gift is created by paragraph 1 or 2 of this subsection, the substitute gift if superseded by the alternative devise, whether or not an expressly designated devisee of the alternative devise is entitled to take under the will. 

B. Unless the language that creates a power of appointment expressly prohibits the substitution of the appointee's descendants for the appointee, a surviving descendant of a deceased appointee can be substituted for the appointee, whether or not the descendant is an object of the power of appointment. 

C. For the purposes of section 14-2601, words of survivorship, such as in a devise to an individual "if he survives me", or in a devise to "my surviving children", are, in the absence of clear and convincing evidence to the contrary, a sufficient indication of an intent contrary to the application of this section. 

D. For the purposes of this section: 

   1. "Alternative devise" means a devise that is expressly created by the will and under the terms of the will can take effect instead of another devise on the happening of one or more events, including the survival of the testator or the failure to survive the testator, whether an event is expressed in condition-precedent, condition-subsequent or any other form. A residuary clause may constitute an alternative devise with respect to a nonresiduary devise, whether or not the will specifically provides that, on lapse or failure, the nonresiduary devise or nonresiduary devises in general pass under the residuary clause. 

   2. "Class member" includes a person who fails to survive the testator but who would have taken under a devise in the form of a class gift if that person had survived the testator. 

   3. "Devise" includes an alternative devise, a devise in the form of a class gift and an exercise of a power of appointment. 

   4. "Devisee" includes: 

      (a) A class member if the devise is in the form of a class gift. 

      (b) A person or class member who was deceased at the time the testator executed the will as well as a person or class member who was then living but who failed to survive the testator. 

      (c) An appointee under a power of appointment exercised by the testator's will. 

   5. "Stepchild" means a child of the surviving, deceased or former spouse of the testator or of the donor of a power of appointment and not of the testator or donor. 

   6. "Surviving devisee" or "surviving descendant" means a devisee or a descendant who neither predeceased the testator nor is deemed to have predeceased the testator under section 14-2702. 

   7. "Testator" includes the donee of a power of appointment if the power is exercised in the testator's will. 

HISTORY: Last year in which legislation affected this section: 1994 

  

ANALYSIS 

Intent of Testator. 

  

INTENT OF TESTATOR. 

   When construing a clause in a will, the court's primary obligation is to determine the intent of the testator. To determine that intent, the court will look to the instrument as a whole and, if necessary, consider the circumstances under which it was executed. In re Estate of Johnson, 168 Ariz. 108, 811 P.2d 360 (Ct. App. 1991).
§ 14-2604. Failure of testamentary provision; effect 

   A. Except as provided in section 14-2603, a devise, other than a residuary devise, that fails for any reason becomes a part of the residue. 

B. Except as provided in section 14-2603, if the residue is devised to two or more persons, the share of a residuary devisee that fails for any reason passes to the other residuary devisee or to other residuary devisees in proportion to the interest of each in the remaining part of the residue. 

HISTORY: Last year in which legislation affected this section: 1994 

  

ANALYSIS 

Conditional Will. 

  

CONDITIONAL WILL. 

   To establish that a will is conditional, the will must contain language which clearly indicates a purpose to limit its operation. It is not to be deemed conditional when it can reasonably be held that the testator in using the language in question was merely expressing his motive or inducement to make the will. Mallett v. Mallett, 178 Ariz. 377, 873 P.2d 715 (Ct. App. 1994). 

   Where decedent, who was scheduled for heart surgery, wrote a holographic will and used the phrase "I wish to state that if I should expire from this operation," and then died prior to the surgery, trial court was incorrect in concluding that the will was conditional and that it did not operate as a testamentary disposition. Mallett v. Mallett, 178 Ariz. 377, 873 P.2d 715 (Ct. App. 1994).
§ 14-2605. Securities increase in value after death; effect; exception 

   A. If a testator executes a will that devises securities and the testator then owned securities that meet the description in the will, the devise includes additional securities owned by the testator at death to the extent the additional securities were acquired by the testator after the will was executed as a result of the testator's ownership of the described securities and are securities of any of the following types: 

   1. Securities of the same organization acquired by reason of action initiated by the organization or any successor, related or acquiring organization, excluding any acquired by exercise of purchase options. 

   2. Securities of another organization acquired as a result of any merger, consolidation, reorganization or other distribution by the organization or any successor, related or acquiring organization. 

   3. Securities of the same organization acquired as a result of a plan of reinvestment. 

B. Distributions in cash before death with respect to a described security are not part of the devise. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2606. Right to specific devises; unpaid proceeds of sale, condemnation or insurance; sale by conservator or agent 

   A. A specific devisee has a right to the specifically devised property in the testator's estate at death and to the following: 

   1. Any balance of the purchase price, together with any security agreement, owing from a purchaser to the testator at death by reason of sale of the property. 

   2. Any amount of a condemnation award for the taking of the property unpaid at death. 

   3. Any proceeds unpaid at death on fire or casualty insurance on or other recovery for injury to the property. 

   4. Property owned by the testator at death and acquired as a result of foreclosure or obtained in lieu of foreclosure of the security interest for a specifically devised obligation. 

B. If specifically devised property is sold or mortgaged by a conservator or by an agent acting within the authority of a durable power of attorney for an incapacitated principal or if a condemnation award, insurance proceeds or recovery for injury to the property are paid to a conservator or to an agent acting within the authority of a durable power of attorney for an incapacitated principal, the specific devisee has the right to a general pecuniary devise equal to the net sale price, the amount of the unpaid loan, the condemnation award, the insurance proceeds or the recovery. It is not necessary to adjudicate the issue of incapacity for an agent to act under this subsection. An agent's actions that are within the authority of a durable power of attorney are presumed to be on behalf of the incapacitated principal. For the purposes of this subsection, "incapacitated principal" means a principal who is an incapacitated person. 

C. The right of a specific devisee under subsection B is reduced by any right the devisee has under subsection A. 

D. The provisions in subsection B that relate to the actions of a conservator do not apply if, after the sale, mortgage, condemnation, casualty or recovery, it was adjudicated that the testator's incapacity ceased and the testator survived the adjudication by one year. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2607. Specific devise; nonexoneration 

   Subject to any mortgage interest existing at the date of death, a specific devise passes without right of exoneration, regardless of a general directive in the will to pay debts. 

§ 14-2608. Exercise of power of appointment 

   In the absence of a requirement that a power of appointment be exercised by a reference or by an express or specific reference to that power, a general residuary clause in a will or a will making general disposition of all of the testator's property expresses an intention to exercise a power of appointment held by the testator only if the power is a general power and the creating instrument does not contain a gift if the power is not exercised or the testator's will manifests an intention to include the property subject to the power. 

HISTORY: Last year in which legislation affected this section: 1994 

§ 14-2609. Satisfaction of a devise during the testator's life; requirements; valuation 

   A. Property a testator gave to a person while the testator was alive is treated as a satisfaction of a devise in whole or in part if any of the following requirements are met: 

   1. The will provides for deduction of the gift. 

   2. The testator declared in a contemporaneous writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise. 

   3. The devisee acknowledged in writing that the gift is in satisfaction of the devise or that its value is to be deducted from the value of the devise. 

B. For purposes of partial satisfaction, property given while the testator was alive is valued as of the time the devisee came into possession or enjoyment of the property or at the testator's death, whichever occurs first. 

C. To satisfy the requirements of sections 14-2603 and 14-2604 if the devisee fails to survive the testator, the gift is treated as a full or partial satisfaction of the devise, as appropriate, unless the testator's contemporaneous writing provides otherwise. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2701. Scope of article 

   In the absence of a finding of a contrary intention, the rules of construction in this article control the construction of a governing instrument. The rules of construction in this article apply to a governing instrument of any type, except as the application of a particular section is limited by its terms to a specific type or types of provision or governing instrument. 

HISTORY: Last year in which legislation affected this section: 1994 

  

ANALYSIS 

Purpose. 

Agreements Not to Revoke. 

Contracts to Devise Property. 

  

PURPOSE. 

   The purpose of this provision is to restrict contracts to make wills, creating a "mini-statute of frauds" that supplements the common-law rule that a contract to make a will must be clearly proved and certain and unambiguous in all of its terms. Gonzales v. Satrustegui, 178 Ariz. 92, 870 P.2d 1188 (Ct. App. 1993). 

   The requirement of written evidence of the contract in this section operates generally to prevent fraud and mistake, and thus warrants application of the rule even when it arguably negates the parties unwritten expressions. Considering that one of the parties to a contract of succession is no longer alive, it is good public policy to demand that written evidence of the contract be introduced. Gonzales v. Satrustegui, 178 Ariz. 92, 870 P.2d 1188 (Ct. App. 1993). 

  

AGREEMENTS NOT TO REVOKE. 

   Claimants failed to present sufficient evidence of an agreement not to revoke mutual wills. Moore v. Schwartz, 137 Ariz. 176, 669 P.2d 609 (Ct. App. 1983). 

  

CONTRACTS TO DEVISE PROPERTY. 

   Under Arizona law, a contract to devise property may be enforceable. Moore v. Schwartz, 137 Ariz. 176, 669 P.2d 609 (Ct. App. 1983).
§ 14-2702. Devisees; surviving of testator; requirement; exception 

   A. For the purposes of this article, except as provided in subsection D of this section, a person who is not established by clear and convincing evidence to have survived an event, including the death of another person, by one hundred twenty hours is deemed to have predeceased the event. 

B. Except as provided in subsection D of this section, for purposes of a provision of a governing instrument that relates to a person surviving an event, including the death of another person, a person who is not established by clear and convincing evidence to have survived the event by one hundred twenty hours is deemed to have predeceased the event. 

C. Except as provided in subsection D of this section, if it is not established by clear and convincing evidence that one of two co-owners with right of survivorship survived the other co-owner by one hundred twenty hours, one-half of the property passes as if one had survived by one hundred twenty hours and one-half as if the other had survived by one hundred twenty hours, and if there are more than two co-owners and it is not established by clear and convincing evidence that at least one of them survived the others by one hundred twenty hours, the property passes in the proportion that one bears to the whole number of co-owners. For the purposes of this subsection, "co-owners with right of survivorship" includes joint tenants, tenants by the entireties and other co-owners of property or accounts held under circumstances that entitle one or more to the whole of the property or account on the death of the other or others. 

D. The survival requirements of this section do not apply if: 

   1. The governing instrument contains language that deals explicitly with simultaneous deaths or deaths in a common disaster and that language is operable under the facts of the case. 

   2. The governing instrument expressly indicates that a person is not required to survive an event, including the death of another person, by any specified period or expressly requires the person to survive the event by a specified period. However, survival of the event or the specified period must be established by clear and convincing evidence. 

   3. The imposition of a one hundred twenty hour requirement of survival would cause a nonvested property interest or a power of appointment to fail to qualify for validity, or to become invalid under section 14-2901, subsection A, B or C. However, survival must be established by clear and convincing evidence. 

   4. The application of a one hundred twenty hour requirement of survival to multiple governing instruments would result in an unintended failure or duplication of a disposition. However, survival must be established by clear and convincing evidence. 

E. A payor or other third party is not liable for having made a payment or transferred an item of property or any other benefit to a beneficiary designated in a governing instrument who is not entitled to the payment or item of property or for having taken any other action in good faith reliance on the beneficiary's apparent entitlement under the terms of the governing instrument, before the payor or other third party received written notice of a claimed lack of entitlement under this section. A payor or other third party is liable for a payment made or any other action taken after the payor or other third party received written notice of a claimed lack of entitlement under this section. 

F. Written notice of a claimed lack of entitlement under subsection E of this section must be mailed to the payor's or other third party's main office or home by certified mail, return receipt requested, or served on the payor or other third party in the same manner as a summons in a civil action. On receipt of written notice of a claimed lack of entitlement under this section, a payor or other third party may pay any amount owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's residence. The court shall hold the monies or item of property and, on making its determination under this section, shall order disbursement in accordance with the determination. Payments, transfers or deposits made to or with the court discharge the payor or other third party from all claims for the value of amounts paid to or items of property transferred to or deposited with the court. 

G. A person who purchases property for value and without notice or who receives any payment or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated to return the payment, item of property or benefit nor is liable for the amount of the payment or the value of the item of property or benefit. However, a person who, not for value, receives a payment, an item of property or any other benefit to which the person is not entitled is obligated to return the payment, item of property or benefit or is personally liable for the amount of the payment or the value of the item of property or benefit to the person who is entitled to it. 

§ 14-2801. Disclaimer of property interest; requirements; effect 

   A. If by any means an interest in property or with respect to property devolves to a person, that person or that person's representative may disclaim that interest in whole or in part by delivering or filing a written disclaimer under this section. This right exists notwithstanding any limitation on the interest of the disclaimant in the nature of a spendthrift provision or similar restriction or any restriction or limitation on the right to disclaim contained in the governing instrument. For purposes of this subsection, "representative" includes a personal representative of a decedent, a conservator of a protected person, a guardian of a minor or incapacitated person and an agent acting on behalf of the person within the authority of a power of attorney. 

B. If the property or interest has devolved to the disclaimant under a testamentary instrument or by the laws of intestacy and is of a present interest, the disclaimer must be filed not later than nine months after the death of the deceased owner or deceased donee of a power of appointment. If that property or interest is of a future interest, the disclaimer must be filed not later than nine months after the event that determines that the taker of the property or interest is finally ascertained and the interest is indefeasibly vested. The disclaimer must be filed in the court in the county in which proceedings for the administration of the estate of the deceased owner or deceased donee of the power have been commenced. A copy of the disclaimer must be delivered in person or mailed by certified mail, return receipt requested, to any personal representative or other fiduciary of the decedent or donee of the power. 

C. If a property or interest has devolved to the disclaimant under a nontestamentary instrument or contract and is of a present interest the disclaimer shall be filed not later than nine months after the effective date of the nontestamentary instrument or contract. If the property or interest is of a future interest the disclaimer must be filed not later than nine months after the event that determines that the taker of the property or interest is finally ascertained and the taker's interest is indefeasibly vested. If the person entitled to disclaim does not know of the existence of the interest, the disclaimer must be delivered or filed not later than nine months after the person learns of the existence of the interest. The effective date of a revocable instrument or contract is the date on which the maker no longer has power to revoke it or to transfer to the maker or another the entire legal and equitable ownership of the interest. The disclaimer or a copy of the disclaimer must be delivered in person or mailed by certified mail, return receipt requested, to the person who has legal title to or possession of the interest disclaimed. 

D. A surviving joint tenant may disclaim as a separate interest any property or an interest in that property that devolves to that joint tenant by right of survivorship. A surviving joint tenant may disclaim the entire interest in any property or an interest in that property that is the subject of a joint tenancy devolving to that joint tenant, if the joint tenancy was created by act of a deceased joint tenant, the survivor did not join in creating the joint tenancy and the survivor has not accepted a benefit under it. 

E. If real property or an interest in that property is disclaimed, a copy of the disclaimer may be recorded in the office of the county recorder of the county in which the property or interest disclaimed is located. 

F. The disclaimer shall describe the property or interest disclaimed, declare the disclaimer and its extent and be signed by the disclaimant. 

G. If property or an interest in that property devolves to a disclaimant under a testamentary instrument, under a power of appointment exercised by a testamentary instrument or under the laws of intestacy and the decedent has not provided for another disposition of that interest, should it be disclaimed, or of disclaimed or failed interests in general, the disclaimed interest devolves as if the disclaimant had predeceased the decedent. However, if by law or under the testamentary instrument the descendants of the disclaimant would share in the disclaimed interest by representation or otherwise if the disclaimant were to predecease the decedent, the disclaimed interest then passes by representation or as directed by the governing instrument to the descendants of the disclaimant who survive the decedent. A future interest that takes effect in possession or enjoyment after the termination of the estate or interest disclaimed takes effect as if the disclaimant had predeceased the decedent. A disclaimer relates back for all purposes to the date of death of the decedent. 

H. If property or an interest in property devolves to a disclaimant under a nontestamentary instrument or contract and the instrument or contract does not provide for another disposition of that interest, should it be disclaimed, or of disclaimed or failed interests in general, the disclaimed interest devolves as if the disclaimant had predeceased the effective date of the instrument or contract. However, if by law or under the nontestamentary instrument or contract the descendants of the disclaimant would share in the disclaimed interest by representation or otherwise if the disclaimant were to predecease the effective date of the instrument, the disclaimed interest then passes by representation or as directed by the governing instrument to the descendants of the disclaimant who survive the effective date of the instrument. A disclaimer relates back for all purposes to that date. A future interest that takes effect in possession or enjoyment at or after the termination of the disclaimed interest takes effect as if the disclaimant had died before the effective date of the instrument or contract that transferred the disclaimed interest. 

I. The disclaimer or the written waiver of the right to disclaim is binding on the disclaimant or the person who makes the waiver and on all persons claiming through or under either of them. 

J. The right to disclaim property or an interest in property is barred by: 

   1. An assignment, conveyance, encumbrance, pledge or transfer of the property or interest or a contract. 

   2. A written waiver of the right to disclaim. 

   3. An acceptance of the property or interest or a benefit under it. 

   4. A sale of the property or interest under judicial sale made before the disclaimer is made. 

K. This section does not limit a person's right to waive, release, disclaim or renounce property or an interest in that property under any other statute. 

L. An interest in property that exists on December 31, 1994 as to which, if a present interest, the time for filing a disclaimer under this section has not expired or, if a future interest, the interest has not become indefeasibly vested or the taker finally ascertained may be disclaimed within nine months after December 31, 1994. 

M. For the purposes of this section: 

   1. Acceptance of an interest is not acceptance of any separate interest given under the same instrument. 

   2. Interest for life or for any other period of time is a single interest that is separate from any interest in the principal or any additional interest in income that takes effect on the occurrence of a future event. 

   3. An interest in periodic payments to be made from principal or income, or both, for the life of the beneficiary or for any other period of time is a single interest that is separate from any additional payments to be made on the occurrence of a future event. 

HISTORY: Last year in which legislation affected this section: 1997

§ 14-2802. Effect of divorce, annulment and decree of separation 

   A. A person who is divorced from the decedent or whose marriage to the decedent has been annulled is not a surviving spouse unless, by virtue of a subsequent marriage, that person is married to the decedent at the time of death. A decree of separation that does not terminate the status of husband and wife is not a divorce for purposes of this section. 

B. For the purposes of this section, "surviving spouse" does not include: 

   1. A person who obtains or consents to a final decree or judgment of divorce from the decedent or an annulment of the marriage if that decree or judgment is not recognized as valid in this state, unless they subsequently participate in a marriage ceremony purporting to marry each to the other or live together as husband and wife. 

   2. A person who, after an invalid decree or judgment of divorce or annulment obtained by the decedent, participates in a marriage ceremony with a third person. 

   3. A person who was a party to a valid proceeding concluded by an order purporting to terminate all marital property rights. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-2803. Murder of decedent; effect; federal law; definitions 

   A. A person who feloniously and intentionally kills the decedent forfeits all benefits under this chapter with respect to the decedent's estate, including an intestate share, an elective share, an omitted spouse's or child's share, a homestead allowance, exempt property and a family allowance. If the decedent died intestate, the decedent's intestate estate passes as if the killer disclaimed that person's intestate share. 

B. The felonious and intentional killing of the decedent: 

   1. Revokes any revocable: 

      (a) Disposition or appointment of property made by the decedent to the killer in a governing instrument. 

      (b) Provision in a governing instrument conferring a general or nongeneral power of appointment on the killer. 

      (c) Nomination of the killer in a governing instrument, nominating or appointing the killer to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee or agent. 

   2. Severs the interests of the decedent and killer in property held by them at the time of the killing as joint tenants with the right of survivorship or as community property with the right of survivorship, transforming the interests of the decedent and killer into tenancies in common. 

C. A severance under subsection B, paragraph 2 does not affect any third party interest in property acquired for value and in good faith reliance on an apparent title by survivorship in the killer unless a writing declaring the severance has been noted, registered, filed or recorded in records appropriate to the kind and location of the property that is relied on as evidence of ownership in the ordinary course of transactions involving that property. 

D. Provisions of a governing instrument are given effect as if the killer disclaimed all provisions revoked by this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the killer predeceased the decedent. 

E. A wrongful acquisition of property or interest by a killer not covered by this section shall be treated in accordance with the principle that a killer cannot profit from that person's wrong. 

F. After all right to appeal has been exhausted, a judgment of conviction establishing criminal accountability for the felonious and intentional killing of the decedent conclusively establishes the convicted person as the decedent's killer for purposes of this section. In the absence of a conviction, the court, on the petition of an interested person, shall determine whether, under the preponderance of evidence standard, the person would be found criminally accountable for the felonious and intentional killing of the decedent. If the court determines under that standard that the person would be found criminally accountable for the felonious and intentional killing of the decedent, the determination conclusively establishes that person as the decedent's killer for purposes of this section. 

G. A payor or other third party is not liable for having made a payment or transferred an item of property or any other benefit to a beneficiary designated in a governing instrument affected by an intentional and felonious killing or for having taken any other action in good faith reliance on the validity of the governing instrument on request and satisfactory proof of the decedent's death and before the payor or other third party received written notice of a claimed forfeiture or revocation under this section. Any payor or other third party is liable for a payment made or any other action taken after the payor or other third party received written notice of a claimed forfeiture or revocation under this section. 

H. Written notice of a claimed forfeiture or revocation under subsection G must be mailed to the payor's or other third party's main office or home by certified mail, return receipt requested, or served on the payor or other third party in the same manner as a summons in a civil action. On receipt of written notice of a claimed forfeiture or revocation under this section, a payor or any other third party may pay any amount owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the probate proceedings relating to the decedent's estate, or if no proceedings have been commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's residence. The court shall hold the monies or item of property and, on its determination under this section, shall order disbursement in accordance with the determination. Payments, transfers or deposits made to or with the court discharge the payor or other third party from all claims for the value of amounts paid to or items of property transferred to or deposited with the court. 

I. A person who purchases property for value and without notice or who receives a payment or any other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated under this section to return the payment, item of property or benefit nor is liable under this section for the amount of the payment or the value of the item of property or benefit. However, a person who, not for value, receives a payment, an item of property or any other benefit to which the person is not entitled under this section is obligated to return the payment, item of property or benefit, or is personally liable for the amount of the payment or the value of the item of property or benefit, to the person who is entitled to it under this section. 

J. If this section or any part of this section is preempted by federal law with respect to a payment, an item of property or any other benefit covered by this section, a person who, not for value, receives the payment, item of property or any other benefit to which the person is not entitled under this section is obligated to return it to the person who would have been entitled to it if this section or part of this section were not preempted or is personally liable for the amount of the payment or the value of the item of property or benefit. 

K. For the purposes of this section: 

   1. "Disposition or appointment of property" includes a transfer of an item of property or any other benefit to a beneficiary designated in a governing instrument. 

   2. "Governing instrument" means a governing instrument executed by the decedent. 

   3. "Revocable", with respect to a disposition, appointment, provision or nomination, means one under which the decedent, at the time of or immediately before death, was alone empowered, by law or under the governing instrument, to cancel the designation in favor of the killer, whether or not the decedent was then empowered to designate the decedent in place of the decedent's killer or the decedent then had capacity to exercise the power. 

HISTORY: Last year in which legislation affected this section: 1994

IN GENERAL. 

   Subsection A operates to deprive a killer only of benefits he would otherwise take under the victim's will or the laws of intestate succession; it does not deem the killer to have predeceased the victim for all purposes. Spear v. Spear, 173 Ariz. 565, 845 P.2d 491 (Ct. App. 1992). 

  

COMMUNITY PROPERTY. 

   This section prevented man who murdered his wife from inheriting his wife's separate property or her share of the community property, but had no legal effect on his own share of community property since he did not "acquire" his share of the couple's community property from his deceased wife's estate but already owned it before she died. Spear v. Spear, 173 Ariz. 565, 845 P.2d 491 (Ct. App. 1992). 

  

INSURANCE POLICY. 

   Where bankruptcy debtor was convicted of murdering his wife, proceeds of insurance policy did not belong to bankruptcy estate because debtor had only contingent interest in the policy that was subject to complete defeasance under state law. Estate of Morris v. Morris, 154 Bankr. 556 (Bankr. D. Ariz. 1993). 

  

JUVENILES. 

   A juvenile who murdered his father may not inherit from the victim's estate. R.M. v. L.C., 167 Ariz. 246, 805 P.2d 1067 (Ct. App. 1990). 

   Section 8-207 does not preclude use, in other proceedings, of the juvenile's admission to a criminal act; it only precludes use of the juvenile court's disposition. R.M. v. L.C., 167 Ariz. 246, 805 P.2d 1067 (Ct. App. 1990). 

  

MANSLAUGHTER. 

   A conviction for manslaughter committed by "recklessly causing the death of another person" does not conclusively establish that the convicted person "feloniously and intentionally" killed another within the meaning of subsection A so that the slayer is precluded from succeeding to any property interest of the victim. Hoover v. First Interstate Bank, 140 Ariz. 464, 682 P.2d 469 (Ct. App. 1984).
§ 14-2804. Termination of marriage; effect; revocation of probate and nonprobate transfers; federal law; definitions 

   A. Except as provided by the express terms of a governing instrument, a court order or a contract relating to the division of the marital estate made between a divorced couple before or after the marriage, divorce or annulment, the divorce or annulment of a marriage: 

   1. Revokes any revocable: 

      (a) Disposition or appointment of property made by a divorced person to that person's former spouse in a governing instrument and any disposition or appointment created by law or in a governing instrument to a relative of the divorced person's former spouse. 

      (b) Provision in a governing instrument conferring a general or nongeneral power of appointment on the divorced person's former spouse or on a relative of the divorced person's spouse. 

      (c) Nomination in a governing instrument that nominates a divorced person's former spouse or a relative of the divorced person's former spouse to serve in any fiduciary or representative capacity, including a personal representative, executor, trustee, conservator, agent or guardian. 

   2. Severs the interests of the former spouses in property held by them at the time of the divorce or annulment as joint tenants with the right of survivorship or as community property with the right of survivorship and transforms the interests of the former spouses into tenancies in common. 

B. A severance under subsection A, paragraph 2 of this section does not affect any third party interest in property acquired for value and in good faith reliance on an apparent title by survivorship in the survivor of the former spouses unless a writing declaring the severance has been noted, registered, filed or recorded in records appropriate to the kind and location of the property that a person relied on as evidence of ownership in the ordinary course of transactions involving that property. 

C. Provisions of a governing instrument are given effect as if the former spouse and relatives of the former spouse disclaimed all provisions revoked by this section or, in the case of a revoked nomination in a fiduciary or representative capacity, as if the former spouse and relatives of the former spouse died immediately before the divorce or annulment. 

D. Provisions revoked solely by this section are revived by the divorced person's remarriage to the former spouse or by a nullification of the divorce or annulment. 

E. No change of circumstances other than as described in this section and in section 14-2803 effects a revocation. 

F. Any payor or other third party is not liable for making a payment or transferring an item of property or any other benefit to a beneficiary designated in a governing instrument affected by a divorce, annulment or remarriage, or for taking any other action in good faith reliance on the validity of the governing instrument, before the payor or other third party receives written notice of the divorce, annulment or remarriage. Any payor or other third party is liable for a payment made or any other action taken after the payor or other third party receives written notice of a claimed forfeiture or revocation under this section. 

G. Written notice of the divorce, annulment or remarriage under subsection F of this section must be mailed to the payor's or other third party's main office or home by certified mail, return receipt requested, or served on the payor or other third party in the same manner as a summons in a civil action. On receipt of written notice of the divorce, annulment or remarriage, a payor or any other third party may pay any amount owed or transfer or deposit any item of property held by it to or with the court having jurisdiction of the probate proceedings relating to the decedent's estate or, if no proceedings have been commenced, to or with the court having jurisdiction of probate proceedings relating to decedents' estates located in the county of the decedent's residence. The court shall hold the monies or item of property and, on its determination under this section, shall order disbursement or transfer in accordance with the determination. Payments, transfers or deposits made to or with the court discharge the payor or other third party from all claims for the value of amounts paid to or items of property transferred to or deposited with the court. 

H. A person who purchases property from a former spouse, a relative of a former spouse or any other person for value and without notice or who receives from a former spouse, a relative of a former spouse or any other person a payment or other item of property in partial or full satisfaction of a legally enforceable obligation is neither obligated under this section to return the payment, item of property or benefit nor is liable under this section for the amount of the payment or the value of the item of property or benefit. However, a former spouse, a relative of a former spouse or any other person who, not for value, received a payment, an item of property or any other benefit to which that person is not entitled under this section is obligated to return the payment, item of property or benefit to the person who is entitled to it under this section or is personally liable for the amount of the payment or the value of the item of property or benefit. 

I. For the purpose of this section: 

   1. "Disposition or appointment of property" includes a transfer of an item of property or any other benefit to a beneficiary designated in a governing instrument. 

   2. "Divorce or annulment" means any divorce or annulment or any dissolution or declaration of invalidity of a marriage that would exclude the spouse as a surviving spouse within the meaning of section 14-2802 but does not include a decree of separation that does not terminate the status of husband and wife. 

   3. "Divorced person" includes a person whose marriage has been annulled. 

   4. "Governing instrument" means an instrument executed by the divorced person before the divorce or annulment of that person's marriage to that person's former spouse. 

   5. "Relative of the divorced person's former spouse" means a person who is related to the divorced person's former spouse by blood, adoption or affinity and who, after the divorce or annulment, is not related to the divorced person by blood, adoption or affinity. 

   6. "Revocable", with respect to a disposition, appointment, provision or nomination, means one under which the divorced person, at the time of the divorce or annulment, was alone empowered by law or under the governing instrument to cancel a designation in favor of that person's former spouse or former spouse's relative, whether or not the divorced person was then empowered to designate himself or herself in place of that person's former spouse or in place of the former spouse's relative and whether or not the divorced person then had the capacity to exercise the power. 

CONSTITUTIONALITY. 

   This section does not violate the Equal Protection rights of an ex-wife who lost beneficiary status under ex-husband's life insurance policy. Dobert v. Koerner, 192 Ariz. 248, 963 P.2d 327 (Ct. App. 1998). 

   This section did not unconstitutionally impair the rights or obligations of the insured's ex-wife or insurance company under a life insurance contract executed prior to the effective date of this section. Dobert v. Koerner, 192 Ariz. 248, 963 P.2d 327 (Ct. App. 1998). 

  

APPLICABILITY. 

   This section applies to life insurance contracts. Dobert v. Koerner, 192 Ariz. 248, 963 P.2d 327 (Ct. App. 1998). 

  

NOTICE. 

   Deviations from the technical notice requirements of subsection (G) did not result in prejudice to the insurance company, in light of the undisputed fact that it received actual notice of the divorce and the claimed revocation. Dobert v. Koerner, 192 Ariz. 248, 963 P.2d 327 (Ct. App. 1998).
§ 14-2907. Honorary trusts; trusts for pets; conditions 

   A. If a trust is for a specific lawful noncharitable purpose or for lawful noncharitable purposes to be selected by the trustee and there is no definite or definitely ascertainable beneficiary designated, the trust may be performed by the trustee for not longer than twenty-one years whether or not the terms of the trust contemplate a longer duration. 

B. A trust for the care of a designated domestic or pet animal is valid. The trust terminates when no living animal is covered by the trust. A governing instrument shall be liberally construed to bring the transfer within this subsection, to presume against the merely precatory or honorary nature of the disposition and to carry out the general intent of the transferor. Extrinsic evidence is admissible in determining the transferor's intent. 

C. In addition to the provisions of subsection A or B, a trust created under this section is subject to the following: 

   1. Except as expressly provided otherwise in the trust instrument, no portion of the principal or income may be converted to the use of the trustee or to any use other than for the trust's purposes or for the benefit of a covered animal. 

   2. On termination, the trustee shall transfer the unexpended trust property in the following order: 

      (a) As directed in the trust instrument. 

      (b) If the trust was created in a nonresiduary clause in the transferor's will or in a codicil to the transferor's will, under the residuary clause in the transferor's will. 

      (c) If no taker is produced by the application of subdivision (a) or (b) of this paragraph, to the transferor's heirs under section 14-2711. 

   3. For the purposes of section 14-2707, the residuary clause is treated as creating a future interest under the terms of a trust. 

   4. The intended use of the principal or income can be enforced by a person who is designated for that purpose in the trust instrument or, if none, by a person appointed by a court on application to it by any person. 

   5. Except as ordered by the court or required by the trust instrument, no filing, report, registration, periodic accounting, separate maintenance of funds, appointment or fee is required by reason of the existence of the fiduciary relationship of the trustee. 

   6. A court may reduce the amount of the property transferred if it determines that amount substantially exceeds the amount required for the intended use. The amount of the reduction, if any, passes as unexpended trust property under paragraph 2 of this subsection. 

   7. If no trustee is designated or no designated trustee is willing or able to serve, a court shall name a trustee. A court may order the transfer of the property to another trustee if this is necessary to assure that the intended use is carried out and if no successor trustee is designated in the trust instrument or if no designated successor trustee agrees to serve or is able to serve. A court may also make other orders and determinations that it determines advisable to carry out the intent of the transferor and this section. 

HISTORY: Last year in which legislation affected this section: 1994

§ 14-3415. Lost and missing wills; wills probated in other jurisdictions 

   A. If an original will that was last seen in the possession of the testator cannot be found after the testator's death, the testator is presumed to have destroyed the will with the intention of revoking it. This presumption may be rebutted by a preponderance of the evidence. If this presumption arises and is not rebutted the will is revoked. 

B. If a will is found to be valid and unrevoked and the original will is not available, its contents can be proved by a copy of the will and the testimony of at least one credible witness that the copy is a true copy of the original. It is not necessary for this person to be an attesting witness to the will. 

C. If a will is found to be valid and unrevoked and a copy of the will is not available, its contents can be proved only by clear and convincing evidence. For this purpose it is not necessary for a witness to be an attesting witness to the will. on a finding of clear and convincing evidence of the contents of such a will, the court, by order, shall set forth the contents of the will in reasonable detail. 

D. If a certified copy of the will, as probated in another jurisdiction, is not available, the contents of the will can be proved by a copy of the will and the Testimony of at least one credible witness that the copy is a true copy of the original, as probated in the other jurisdiction. It is not necessary for this person to be an attesting witness to the will. 

HISTORY: Last year in which legislation affected this section: 1998Laws 1998, Ch. 203, § 4.

§ 14-5202. Testamentary appointment of guardian of minor 

   The parent of a minor may appoint by will a guardian of an unmarried minor. Subject to the right of the minor under § 14-5203, a testamentary appointment becomes effective upon filing the guardian's acceptance in the court in which the will is probated, if before acceptance, both parents are dead or the surviving parent is adjudged incapacitated. If both parents are dead, an effective appointment by the parent who died later has priority. This state recognizes a testamentary appointment effected by filing the guardian's acceptance under a will probated in another state which is the testator's domicile. Upon acceptance of appointment, written notice of acceptance must be given by the guardian to the minor and also to either the person having his care or his nearest adult relation.

§ 14-5203. Objection by minor of fourteen or older to testamentary appointment 

   A minor of fourteen or more years may prevent an appointment of his testamentary guardian from becoming effective, or may cause a previously accepted appointment to terminate, by filing with the court in which the will is probated a written objection to the appointment before it is accepted or within thirty days after notice of its acceptance. An objection may be withdrawn. An objection does not preclude appointment by the court in a proper proceeding of the testamentary nominee or any other suitable person. 

§ 14-5206. Court appointment of guardian of minor; qualifications; priority of minor's nominee; fingerprints 

   A. The court shall appoint as guardian a person whose appointment would be in the best interests of the minor. The court may appoint a person nominated by the minor, if the minor is fourteen years of age or older, unless the court finds the appointment contrary to the best interests of the minor. 

B. Before the court may appoint as guardian a person unrelated to the minor, the court shall, in order to determine the applicant's suitability as a guardian, require the potential guardian to furnish a full set of fingerprints to the court to enable a criminal background investigation to be conducted. The court shall submit the completed fingerprint card with the fee prescribed in section 41-1750 to the department of public safety. The applicant shall bear the cost of obtaining the criminal background information. The cost shall not exceed the actual cost of obtaining the applicant's criminal background information. The department of public safety shall conduct criminal history records checks pursuant to section 41-1750 and applicable federal law. The department of public safety is authorized to submit fingerprint card information to the federal bureau of investigation for a national criminal history records check. 

§ 25-211. Property acquired during marriage as community property; exceptions 

   All property acquired by either husband or wife during the marriage is the community property of the husband and wife except for property that is: 

   1. Acquired by gift, devise or descent. 

   2. Acquired after service of a petition for dissolution of marriage, legal separation or annulment if the petition results in a decree of dissolution of marriage, legal separation or annulment. 

  

COMMUNITY PROPERTY. 

  

--IN GENERAL.    Marital duration, under this section's definition of relations statute,  

defines community property as property "acquired ... during the marriage," and  

does not, for the purpose of this statute, depend upon the spouses' will to  

union. Lynch v. Lynch, 164 Ariz. 127, 791 P.2d 653 (Ct. App. 1990). 

   The holding of In re Marriage of Fong, 121 Ariz. 298, 589 P.2d 1330 (App. 1978), "that property acquired after the "union of wills' has ceased would not be considered community property," is limited to the unusual facts of that case, which involved abandonment, assumed death and a longstanding and productive putative marriage. Lynch v. Lynch, 164 Ariz. 127, 791 P.2d 653 (Ct. App. 1990). 

   Even though this section provides that certain property acquired during marriage is the community property of the husband and wife, married couples or couples anticipating marriage may enter into agreements concerning their present and prospective property rights under § 25-203. Hess v. Hess, 151 Ariz. Adv. Rep. 20 (Ct. App. 1993). 

  

--APPLICABILITY. 

   The law will not give to non-marital cohabiting parties the benefit of community property rights, since these rights derive solely from the marital relationship. Cook v. Cook, 142 Ariz. 573, 691 P.2d 664 (1984). 

  

--COMPUTATION OF INTEREST. 

   In evaluating the community interest in a contingent fee contract, the trial court may consider the following factors: the amount of time expended before and after the dissolution, how that time was expended, the settlement history of the case, and any other relevant factor as may bear on the equitable division of this community asset. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

   When the nature of the asset requires continuing services to reap an ultimate benefit, it is not when the inception of services begin which is material in assessing the community interest, but rather the amount of community labor expended in perfecting the ultimate benefit. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

  

--FUTURE INCOME. 

   Future income that is a result of goodwill that existed at the time of dissolution and not as a result of the spouse's labors alone is properly included in the marital community estate. Molloy v. Molloy, 181 Ariz. 146, 888 P.2d 1333 (Ct. App. 1994). 

  

--INSURANCE PROCEEDS. 

   Where an insurance policy matured upon the husband's death, and, pursuant to the provisions of the policy, the proceeds were payable to the alternate beneficiary because the wife had predeceased the husband, there was no community in existence at the time of the husband's death, so the proceeds of the policy were payable to his estate as separate property. Howard v. Mejia, 149 Ariz. 336, 718 P.2d 989 (1986). 

   Portion of Voluntary Personal Accident Plan disability proceeds which represented compensation for husband's loss of earning ability during marriage should have been classified as community property. The part of the disability benefits representing post-dissolution diminution in earning capacity was his separate property. The trial court had to determine whether husband's use of some of these disability proceeds classified as separate property to purchase the residence and apartment complex in joint tenancy with right of survivorship constituted a gift to his wife. Hatcher v. Hatcher, 188 Ariz. 154, 933 P.2d 1222 (Ct. App. 1996). 

  

--LOTTERY WINNINGS. 

   Despite wife's testimony on February 10 that the marriage was irretrievably broken, the parties' marriage did not end until a court decreed that it was over; therefore, these parties were still married when husband won the lottery on February 21; therefore, the winnings were community property and wife was entitled to a share in the winnings. Lynch v. Lynch, 164 Ariz. 127, 791 P.2d 653 (Ct. App. 1990). 

  

--MISCELLANEOUS EXAMPLES. 

   Accounts receivables are a marital asset and subject to division as community property. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

   Goodwill and pension rights acquired during marriage are community assets, although in a form where the enjoyment is deferred. Mitchell v. Mitchell, 152 Ariz. 317, 732 P.2d 208 (1987). 

   In a marital dissolution proceeding, there is a community property interest in the goodwill of a professional practice conducted as a partnership. Mitchell v. Mitchell, 152 Ariz. 317, 732 P.2d 208 (1987). 

   Where a witness purchased a bar with a partner, then bought out his partner's interest during his marriage, this acquisition during marriage gives rise to a presumption that the bar was community property. Delozier v. Evans, 158 Ariz. 490, 763 P.2d 986 (Ct. App. 1988). 

  

--MISCELLANEOUS PROVISIONS. 

   The community had an interest in the husband/lawyer's contingent fee contracts to the extent that the husband had performed services upon these contracts prior to the dissolution of the marriage even though they were not fully performed at the time of dissolution. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

  

--PRESUMPTION. 

   There is a strong presumption that property acquired during marriage is community; that presumption can only be overcome by clear and convincing evidence. Davis v. Davis, 149 Ariz. 100, 716 P.2d 1037 (Ct. App. 1985); Mitchell v. Mitchell, 152 Ariz. 317, 732 P.2d 208 (1987). 

   Property acquired during marriage is presumed to be community property. Mitchell v. Mitchell, 152 Ariz. 317, 732 P.2d 208 (1987). 

  

--RETIREMENT BENEFITS. 

   A judicial determination that the benefits accruing under the personnel retirement system during marriage were community property was not in contravention of this section. Haynes v. Haynes, 148 Ariz. 191, 713 P.2d 1249 (Ct. App. 1984), modified on other grounds, Koelsch v. Koelsch, 148 Ariz. 176, 713 P.2d 1234 (1986). 

   The retirement benefits provided under the personnel retirement system are deferred compensation for services previously rendered and are therefore property acquired during the marriage. Haynes v. Haynes, 148 Ariz. 191, 713 P.2d 1249 (Ct. App. 1984), modified on other grounds, Koelsch v. Koelsch, 148 Ariz. 176, 713 P.2d 1234 (1986). 

   It was not error for the trial court to adopt a method of determining interest of the community in pension benefits based on the evidence of the value of the community interest in the pension plan and dividing that amount in half. McCarthy v. McCarthy, 146 Ariz. 207, 704 P.2d 1352 (Ct. App. 1985). 

   Retirement benefits earned during marriage by community effort are community property; spouse has community interest only in those benefits earned during the marriage. Muchesko v. Muchesko, 191 Ariz. 265, 955 P.2d 21 (Ct. App. 1997). 

   Because pensions are a form of deferred compensation for services rendered, the portion of a retirement plan earned during marriage may be divided as community property, even though it is not received until after dissolution of the relationship. Kelly v. Kelly, 330 Ariz. Adv. Rep. 6, 9 P.3d 1046 (2000). 

  

--SALARIES. 

   Generally, community property is everything acquired during marriage except by gift, devise, or descent; thus, salaries earned by each spouse during marriage are community property. Kelly v. Kelly, 330 Ariz. Adv. Rep. 6, 9 P.3d 1046 (2000). 

  

--VALUATION. 

   There is no community property principle which allows division of community property based upon a determination that the parties should have worked more diligently to increase the community assets. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

   Husband's contention that the value of the community services was to be based upon a reasonable hourly rate was rejected. Garrett v. Garrett, 140 Ariz. 564, 683 P.2d 1166 (Ct. App. 1983). 

   It would be inequitable to value the husband's interest in his law firm as his proportionate share of the firm's net assets; a valuation must be based on realizable benefits. A valuation that is not based on real economic benefits would be inequitable and in conflict with the legislative mandate to equitably distribute marital property. Molloy v. Molloy, 181 Ariz. 146, 888 P.2d 1333 (Ct. App. 1994). 

  

PUBLIC POLICY. 

   Protection of the marital relationship is the public policy of this state; that policy is furthered by the state's community property laws which are deeply rooted in the policy of this state. Cook v. Cook, 142 Ariz. 573, 691 P.2d 664 (1984). 

§ 25-213. Separate property defined 

   A spouse's real and personal property that is owned by that spouse before marriage and that is acquired by that spouse during the marriage by gift, devise or descent, and the increase, rents, issues and profits of that property, is the separate property of that spouse. Property that is acquired by a spouse after service of a petition for dissolution of marriage, legal separation or annulment is also the separate property of that spouse if the petition results in a decree of dissolution of marriage, legal separation or annulment. 

  

JOINT ACCOUNTS. 

   Occasional use of separate funds for community purposes does not transmute the remaining balance of the separate funds. Battiste v. Battiste, 135 Ariz. 470, 662 P.2d 145 (Ct. App. 1983). 

  

ATTORNEY'S FEES. 

   Where appellant's separate property was the sole source of funds from which the savings accounts and certificates of deposit were created, any evidence of commingling in the savings accounts was de minimis and insufficient to transmute the character of the accounts. Battiste v. Battiste, 135 Ariz. 470, 662 P.2d 145 (Ct. App. 1983). 

   Trial court did not err in finding that the attorney's fees individual incurred in defending his separate property were themselves separate property. American Express Travel Related Servs. Co. v. Parmeter, 186 Ariz. 652, 925 P.2d 1369 (Ct. App. 1996). 

  

PRESUMPTION. 

   Where separate funds of one spouse have been used to purchase real property and title has been taken in joint tenancy, a presumption arises that a gift to the noncontributing spouse was intended. Battiste v. Battiste, 135 Ariz. 470, 662 P.2d 145 (Ct. App. 1983). 

  

PRIOR-OWNED PROPERTY. 

   Property owned or acquired by either spouse prior to marriage is separate property and does not change its character after the marriage except by agreement or operation of law. Drahos v. Rens, 149 Ariz. 248, 717 P.2d 927 (Ct. App. 1985). 

   A residence which is separate property does not change its character because it is used as a family home and mortgage payments are made from community funds. Drahos v. Rens, 149 Ariz. 248, 717 P.2d 927 (Ct. App. 1985). 

§ 14-6101. Nonprobate transfers on death; nontestamentary nature 


   A. A provision for a nonprobate transfer on death in any insurance policy, contract of employment, bond, mortgage, promissory note, certificated or uncertificated security, account agreement, custodial agreement, deposit agreement, compensation plan, pension plan, individual retirement plan, employee benefit plan, trust, conveyance, deed of gift, marital property agreement or other written instrument of a similar nature is nontestamentary. 

B. A written instrument is nontestamentary if it contains a provision that: 

   1. Money or other benefits due to, controlled by or owned by a decedent before death shall be paid after the decedent's death to a person whom the decedent designates either in the instrument or in a separate writing, including a will, executed either before or at the same time as the instrument, or later. 

   2. Money due or to become due under the written instrument ceases to be payable in the event of death of the promisee or the promisor before payment or demand. 

   3. Any property that is controlled by or owned by the decedent before death and that is the subject of the written instrument passes to a person the decedent designates either in the written instrument or in a separate writing, including a will, executed either before or at the same time as the instrument or later. 

C. This section does not limit rights of creditors under other laws of this state. 

HISTORY: Last year in which legislation affected this section: 1994 

  
ANALYSIS 
Applicability. 
  
APPLICABILITY. 
   The testamentary appointment of trust assets was effective on the death of the donee without the probate of the will. Meyer v. Mikolay, 195 Ariz. 336, 987 P.2d 822 (Ct. App. 1999).
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