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I. General

A. Primary Considerations:

1. Efficiency

2. Due Process

a) Individual plaintiff control of litigation (autonomy)

b) Right to jury trial

c) Defendant’s right to defend each claim

B. Questions:

1. What rules apply?

2. Do the present rules work in Mass Torts?

3. Should they be relaxed for Mass Torts?

4. How should they be approached instead?

C. Definitions:

1. Mass Tort - Large group of plaintiffs, smaller group of defendants, not generally a single event.  Defendants unified by common action or product.  Often involve latent injuries, which affect questions of causation.  

2. Mass Accident – Large groups of plaintiffs, smaller group of defendants.  Injuries are the result of a single event.  Defendants are unified by a common occurrence.  May involve latent injuries (Three Mile Island), but more likely to involve injuries sustained at one time.  Simpler issues of causation and liability.

3. Complex Litigation – May refer to complex issues between just two parties, but usually refers to multiparty, multiforum litigation that may also occur over a long period of time, leading to repeated litigation of the same issues of liability in many districts, clogging courts and expending resources of parties and attorneys.

II. Philosophy

A. Analytical Frameworks:

1. ALI Complex Litigation:  Statutory Recommendations

a) Complex litigation unduly expends resources of attorney and client, clog already overcrowded dockets, delays recompense and brings our legal system into general disrepute.

b) Complex litigation shares two characteristics

(1) All involve duplicative relitigation of identical issues.

(2) All involve enormous expenditure of resources.

c) Congress responded with Judicial Panel on Multidistrict Litigation.

d) Issues arise of speed of resolution, cost and fairness.

e) Cost of compensating victims is overcome by cost of litigation.

2. ALI Enterprise Responsibility for Personal Injury (1991)

a) While substantive tort law has moved towards compensating plaintiffs for products liability claims, procedures for handling the mass tort litigation these changes have allowed do not.  Standard tort process not only sacrifices potential gains in compensation, prevention and administrative efficiency, but also undermines its patron norm of individual justice.

b) Defining characteristics of a mass tort.

(1) Numerous victims who have filed or might file actions against the defendants.

(2) Claims arising from a single event or transaction, from a series of similar events or transactions spread over time.

(3) Questions of law that are complex and expensive to litigate – frequently scientific or technical in nature.

(4) Important issues of law and fact that are identical or common to all or substantial subgroups of the claims.

(5) Injuries that are widely dispersed over time, territory and jurisdiction.

c) Causal indeterminacy – especially in cases involving toxic exposure – that precludes use of conventional procedures to determine and standards to measure any causal connection between the plaintiff’s injuries and defendant’s tortious conduct.

d) Disease and other long-delayed latent risks, especially in cases involving toxic exposure.

3. Peterson and Selvin:  Resolution of Mass Torts:  Toward a Framework for Evaluation of Aggregative Procedures.

a) Diagrams for General Overview Mass Tort Litigation

B. Maturity

1. Vague concept, not easily defined in the context of mass torts generally.

2. Francis McGovern’s definition [p. 33] is mass tort litigation, where there has been full and complete discovery, multiple jury verdicts and a persistent vitality in the plaintiffs’ contentions.  

a) Little or no new evidence.

b) Appellate review of issues had been done.

c) At least one full cycle of trial strategies has been exhausted.

3. Rosenberg says standard is too vague to be useful.  It fails to fulfill its objective of providing a reliable and fair predicate for collective settlement and disposition precisely because it effectively forbids collective processing.

a) Granting class certification in an immature tort case creates major risks to defendants:

(1) Blackmail settlements – defendant compelled to settle by the plaintiff orientation of Rule 23, sheer number of plaintiffs and jury perception that if there are this many claimants, defendant must have done something wrong.  

(2) First plaintiff/first defendant phenomenon – novel case in uncharted waters.  Could win big or lose big.  Often science isn’t there yet.  Possibility of being tried in the press.  Don’t know value of case.  Plaintiff wants to set it high, defendant wants to set it low because of bellwether potential.  

(3) Forced to take huge gamble with a jury when the science may not be in yet.  

(4) Dramatically increases the cost of litigating.

(5) As in Rhone-Poulenc, jury verdicts may heavily favor defendant, but a class action requires defendant to roll the dice on one case containing all the rest of the possible plaintiffs.  Liability was too uncertain to pin liability for thousands on one jury verdict.

(6) In Castano, the court said the theory of addiction as an injury was too novel to be a mature concept open for adjudication on behalf of this huge class.

b) The determination of maturity is itself questionable because it requires a look at the merits of the litigation, expressly disallowed in Eisen.  Class certification is procedural and isn’t supposed to be used to promote the interests of one party over another.  A determination of maturity is premised on the idea that there has been sufficient litigation on the matter that the major questions of liability, causation and any novel legal theories have been determined previously and the outcome of the class action is at least somewhat predictable based on the discovery and findings in other cases.  If so, it appears to be a useful criterion in class actions where the court intends to strong-arm a settlement.

c) Maturity may be a helpful criterion for both plaintiffs and defendants in that a clear picture of causation, liability and the incidence and types of injuries allows meaningful division in to subclasses for more appropriate treatment.  

(1) This lessens defendants’ ability to reduce the value of the most seriously injured plaintiff’s cases by pointing to the usually vast numbers of less seriously injured plaintiffs.  

(2) It lessens the likelihood that defendants will have to overpay less injured plaintiffs because of jury sympathy for the more severely injured plaintiffs.  

C. Bankruptcy as a Solution

1. Fraud and intentional tort claims are not dischargeable in bankruptcy.

2. Bankruptcy means exposing financial dirty laundry.

3. Company must reorganize and do business differently in the future.

4. Asbestos claims are handled differently by the Bankruptcy court than they are by the district courts.

5. Grady v. A.H. Robins – Bankruptcy is such a strong policy that it takes over other things.  Plaintiff was attempting to say that her claim arose after the bankruptcy was filed and is not subject to the Bankruptcy court.  Bankruptcy court said her claim and those of the class of future plaintiffs she represented, arose when she had the Dalkon shield inserted, not when her problems showed up.  Bankruptcy code is intended to be as broad as possible to provide for the liquidation of all of debtor’s obligations.  

6. Dow Corning Bankruptcy  Difficulty in determining how to adjudicate damages claims.  

D. Issues Pertinent to Aggregation

1. Questions

a) When is it appropriate to resolve mass torts through aggregate proceedings?  

(1) Is the question of autonomy and control over litigation different in mass tort cases than in other tort cases?  Should special rules apply?

(2) Can liability be determined per se?

(3) Can causation be determined per se in light of varying exposure, latency periods and intervening causes?

(4) Can damages be determined on an aggregate basis?  Money is the only way to compensate PI plaintiffs.  Other complex lit cases may involve injunctive or declaratory relief.

(5) Can individual litigants retain control over their own claims and have their cases prosecuted that way they want them to be?  Judges took initiative early on to aggregate cases, while litigants wanted individual cases.  

(6) What is the basis for the individual litigants’ rights to individual tort trials?  

2. Conflicts/choice of substantive tort law – Diversity Jurisdiction

a) When cases from multiple jurisdictions are consolidated, the law to be applied has to be determined.  Proposals to federalize the choice of law scheme.  

b) Subject Matter Jurisdiction

(1) Cases often filed all over the place in state court or federal diversity suits.  Can’t get them all into one state court without consent, so use diversity jurisdiction.  Should diversity requirements be relaxed?

(2) Carlough v. AmChem Products, Inc.  

(a) Standing

(b) Collusion

(c) Mootness

(d) Satisfaction of the amount in controversy  

(3) Yandle v. PPG Industries, Inc. All class members must meet the jurisdictional limit in diversity jurisdiction.  (Zahn) 

c) Effect of Variances in State Law – tort law, statutes of limitations, etc.

(1) Mervak v. City of Niagara Falls

(a) Love Canal case.  Question was whether plaintiffs’ counsel could file a single notice covering all of the plaintiffs, using the date on which a state of emergency was declared as the triggering date for the need to give notice of claim.  The court held that the illnesses suffered by plaintiffs were all different and that the triggering date for the required notice was a question of fact as to each plaintiff.  If plaintiffs are filing late, they need to explain the circumstances pertinent to their specific late filing.  

(b) Property damage claims could be handled as a group because the date on which the property value fell could be identified as being the same for all properties. 

(2) Dalkon Shield (1982):  The 50 jurisdictions in which these claims arise do not apply the same punitive damages standards. (didn’t certify)

(3) Agent Orange (1987):  Difficult legal problems also arise from the considerable uncertainty as to which product liability rules and statutes of limitations apply to the various plaintiffs, who come from every state, Australia and New Zealand.  The military contractor defense.  There is no federal common law to be applied.  Conflicts of law questions would have to be dealt with. (did certify)

(4) Castano (1995):  The Court is persuaded that issues of fraud, breach of warranty, negligence, intentional tort and strict liability do not vary so much from state to state as to cause individual issues to predominate.  The parties have only briefly addressed the conflict of laws issue.  The Court finds a determination of that issue to be premature at present. (did certify)

3. Anti-Injunction Statute

a) Allows federal courts to enjoin state proceedings to protect the federal court’s rulings (necessary to protect federal jurisdiction) 

b) Carlough v. AmChem  AmChem defendants sought and got an injunction to halt the Gore plaintiffs from proceeding with their state class action.  Third Cir. said the injunction was invalid because the court did not have jurisdiction over the Gore plaintiffs.

4. Rights-based objections to aggregative procedures

a) Seventh Amendment right to trial by jury.

b) Fifth and Fourteenth Amendment rights to due process.

(1) Personal Jurisdiction

(a) Carlough v. AmChem 

(i) Injunction under Anti-Injunction Act to prevent state class action of Gore plaintiffs from going forward.

(ii) Under Shutts, the court may bind an absent plaintiff 23(b)(3) class member who files a state case to a class action damages judgment, despite absentee’s lack of minimum contacts with the forum, without abrogating minimal due process.  

(iii) By the time the case got to the appellate court, the notice and opt-out provisions had already happened and the court had acquired jurisdiction over the plaintiffs, thus justifying the injunction.   

(b) In re DES Cases 

(i) Weinstein always thinks we need new rules for mass torts.

(ii) Long Arm Statutes (Asahi)

(a) Reasonable expectation of being hailed into court

(b) Minimum contacts

(c) Purposeful availment

(d) Fair Play and Substantial Justice  

(iii) Court looks to NY long arm statutes to pull defendants and cases into NY federal court.  Two defendants say they have no contacts with NY.  They say the court has no power to hail them into court.  Weinstein says he does have jurisdiction. Justifies his stretch of the rules by the “need” to provide NY plaintiffs with a remedy against out of state defendants.  Territorial nexus no longer important in our shrinking world.  

(c) Flanagan v. Ahearn (1996) Due process requires adequate representation in a 23(b)(1)(B) case but, as Shutts expressly cautioned, minimum contacts or consent to jurisidiction are not necessary in equitable class actions.  

(2) Plaintiff Autonomy/Control of Litigation

(3) Defendants’ right to defend each claim

5. Trial Structure

a) Bifurcation

(1) Rule 42(b)

(2) Beverly Hills Fire  Reasons to bifurcate include 

(a) Efficiency in the face of complicatedness

(b) Impersonal/abstract/sterile in the face of a well-known fire where a lot of people died.

(c) Issue of causation would be dispositive of entire claim.  

(3) In re Bendectin Litigation  Trifurcated trial on issue of liability tried first at MDL (plaintiffs lost).  If plaintiffs had won, it was to be remanded to district courts for trial of remaining issues.  Causation would be next, followed by damages.  Defendants asserted 7th amendment and due process claims.  Deferred to trial judge who did not try to tip the scales in either side’s direction.  Judge’s actions have substantially advanced this litigation.

(4) Mixed Issues of Law and Equity – Legal claims tried first, then equitable because equitable remedies are available where legal remedies are available where legal remedies are insufficient and trying legal claims first ensures 7th amendment rights.

b) Trial of common issues

6. Cost of litigation – transaction costs are very high

7. Federalism issues are involved in the failure to reform the mass tort system.  States want to protect their citizens through laws intended to do that.  

E. Commentary on Aggregation

1. Roger Transgrud:  Mass Trials in Mass Tort Cases: a dissent

a) The value of autonomy and due process outweigh any perceived value of mass trials.

b) Coordinated or consolidated pretrial proceedings are fine, but trials should be individual.

c) Handling tort claims is the first purpose of the court system.  They should not compromise due process.

d) People have a natural right to maintain suits for their own injuries.  Control should remain with plaintiffs, not their lawyers or classes.

e) Mass handling creates more complex litigation and drives the costs up.

2. Deborah R. Hensler:  Resolving Mass Toxic Torts: myths and realities

a) Goals of autonomy aren’t realized under non-aggregative schemes.  In practice, people have little control over their own cases anyway and class actions offer protection to plaintiffs.  May as well aggregate.

III. Class Actions

A. Some notes

1. Class actions are quite old in equity.  Rules rewritten in 1966 to instruct courts on how to handle them.  

2. Decision in class action is binding on all class members except those opting out of the class.  

3. Must make findings:

a) Must have a class—not to vague or specific so that its members can be identified.

b) Class representative must be a member of the class.

4. Requirements:  

a) Numerosity – at least 25, usually more than 40.

b) Commonality -- Questions of law and fact common to the class.

c) Typicality – Claims of representative is typical of those of the class.

d) Adequacy of Representation – 

(1) Does representative represent adequately the interests of the class members.

(2) Individual interest in due process.

(3) Court’s interest in keeping its judgment from being subject to collateral attack.

(4) Do attorneys represent all members of the class adequately.

(5) Are there conflicts of interest among class members?

(6) Is there collusion with defendants?

(7) Is counsel competent to represent all class members?

B. Rule 23

1. Rule 23(a) Prerequisites to a Class Action – One or more members of a class may sue or be sued as representative parties on behalf of all only if 

a) the class is so numerous that joinder of all members is impracticable (Numerosity); 

(1) Agent Orange (1987): 240,000 plaintiffs and potential plaintiffs. (did certify)

(2) School Asbestos (1986):  14,000 schools in 8,500 districts.

b) there are questions of law or fact common to the class (Commonality);

(1) Yandle v. PPG Industries, Inc. (1974) Liability issues are only common issues (didn’t certify)

(2) Dalkon Shield (1982): May have common questions, but they are not common to all of the plaintiffs. (didn’t certify)

(3) Jenkins (1986):  The threshold of commonality is not high.  

(4) School Asbestos (1986):  Underlying core of issues: general health hazards of asbestos; defendants’ knowledge or reason to know of the health hazards of asbestos; defendants’ failure to warn or test; concert of action or conspiracy.  These could be established by common proof not varying from class member to class member.  Resolution of common issues need not produce a conclusive finding on liability.  

(5) Agent Orange (1987):  Generic causation does not furnish a common issue of fact or law in this case.  The military contractor defense is common to all plaintiffs and all defendants.  (did certify)

(6) Castano (1995) Common factual issues include whether defendants knew cigarette smoking was addictive, failed to inform cigarette smokers of such and took actions to addict cigarette smokers.  Common legal issues include fraud, negligence, breach of warranty, strict liability and violation of consumer protection statutes.  (did certify)

c) the claims or defenses of the representative parties are typical of the claims or defenses of the class (Typicality); 

(1) Dalkon Shield (1982): No plaintiff has accepted the role of class representative and no single plaintiff or group of plaintiffs could be typical of the numerous persons who might have claims. (didn’t certify)

(2) School Asbestos (1986):  Plaintiffs’ theories of liability were harmonious and the named plaintiffs stood in a position similar to other members of the class.  

and 

d) the representative parties will fairly and adequately protect the interests of the class (Adequacy of Representation). 

(1) Dalkon Shield (1982) The rights of litigants to choose their own counsel is a right not lightly to be brushed aside.  The Court is hesitant to force unwanted counsel upon plaintiffs on the assumption that appointed counsel will be adequate. (didn’t certify)

(2) School Asbestos (1986):  Class was represented by counsel very experienced with class action litigation and thoroughly familiar with property damages and mass disaster litigation.  (did certify)

(3) Agent Orange (1987):  Court points out that many original class members were never told that if they got a class certified, they might be represented by counsel they didn’t select and who could settle their claims without consulting them.(did certify)

(4) GMC Pick-up Litigation (1995):  There is a c|onflict between fleet owners and individual owners – remanded for consideration of whether to decertify or create subclasses. (did certify)

(5) Flanagan v. Ahearn (1996)  Plaintiffs claimed inadequate representation because there were impermissible conflicts due to concurrent representation of both present and future claimants and conflicts among subgroups of the class.  Court found vigorous, arms length negotiations, common interests that overwhelmed the minimal conflicts, that the settlement treated all class members the same and that the global settlement was fair and reasonable.  Class was adequately represented and no subclasses needed.  

2. Rule 23(b) Class Actions Maintainable – An action may be maintained as a class action if the prerequisites of subdivision (a) are satisfied, and in addition: 

a) Limited Fund – Rule 23(b)(1) – The prosecution of separate actions by or against individual members of the class would create a risk of

(1) 23(b)(1)(A) – inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class.

(a) Not having a class action would result in prejudice toward the defendant.

(b) Advisory Committee Notes:  One person may have rights against, or be under duties toward, numerous persons constituting a class, and be so positioned that conflicting or varying adjudications in lawsuits with individual members of the class might establish incompatible standards to govern his conduct.  The class action device can be used effectively to obviate the actual or virtual dilemma which would thus confront the party opposing the class.

(2) 23(b)(1)(B) – adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interest. 

(a) Limited Fund Class Actions – Similar to interpleader in that it calls for the equitable distribution of the available fund among the class members, rather than paying all of the fund to those who sue first.  Remedies the race to the courthouse phenomenon.  These are mandatory, non-opt out classes.  Requirements

(b) Must be a real limited fund, not just the parties agreeing on how much money will be in it.

(c) Entire of limited fund must be devoted to paying claims of the class members.

(d) As an alternative to bankruptcy?

(e) Advisory Committee Notes:  This clause takes in situations where the judgment in a nonclass action by or against an individual member of the class, while not technically concluding the other members, might do so as a practical matter.  The other members of the class, thus practically concluded, would have had no representation in the lawsuit.  

(f) School Asbestos (1986):  Mandatory class with no opt-out.  

(i) Anti-Injunction Act prevents federal courts from enjoining proceedings in state court [p. 158].  

(ii) Court did not rely on limited fund idea, but recognized that late coming plaintiffs might not be able to collect punitives because the defendants would have paid so much already that people would consider them already punished (overkill).  

(iii) Exposes defendant to repetitious punishment for the same action.  

(iv) Due process concerns with this.

(v) State tort law may place restraints on punitive damages awards (limited generosity).

(vi) Even if the court did accept arguments for limits on punitive damage adjudications, the District Court’s record does not support certification of a (b)(1)(B) mandatory class.  District court’s statement that there was a substantial possibility that early awards of punitives would impair the ability of future claimants to obtain punitives was insufficient.  

(vii) Would disadvantage school districts that would have to accept the class disposition, compared to other plaintiffs who would be able to sue individually.

(viii) Asbestos litigation is more far reaching than schools.  Class is underinclusive and in this case prejudicial to school districts. (didn’t certify)

(g) Flanagan v. Ahearn (1996):  Prosecution of separate actions by members of the Global Health Claimant Class would substantially impair or impede the ability of other members of the class to receive full payment for their injuries from Fibreboard’s limited assets. This is the opposite result from Keene. (did certify)

(h) Ortiz (1997):  Limited fund based on the possibility that  Fibreboard will lose its coverage cases on appeal.  

(i) Three characteristics of limited fund classes:

(a) Totals of aggregate claims and fund make inadequacy of the fund apparent;

(b) Whole of fund is to be devoted to the claims;

(c) Claimants are to be treated equitably because they can’t opt out.

(ii) Court said the fund wasn’t limited.  Fibreboard was worth much more than their contribution to the settlement.  There was not enough evidence to show Fibreboard’s worth.  

(iii) The insurance coverage amount was uncertain because there may have been coverage available for more than just the years mentioned.  

(iv) The amount of the claims is unknown because they don’t even know who the claimants are yet.  

(v) Latency of unliquidated damages makes it impossible to value them.  Mature torts are easier to estimate.

(vi) The court is concerned with collusion, lack of arms length negotiation and the possibility that District Judges will try to rush these cases off their dockets.  

(vii) Distribution of the fund will not be equitable.  There may need to be subclasses.  The settlement cuts out people who have already settled, but who retained the right to sue for more severe injuries.  It excluded other groups as well.  

(viii) Heightened scrutiny applies to 23(b)(1).

(ix) The parties said the commonality was in upholding the settlement.

(x) Court is not sure the claimants are getting the best deal they can and that the attorneys can be trusted.  Remands for an evidentiary hearing.  

(i) Keene Corp. (1993) [p. 201] Defendant wants Weinstein to judicially supervise a mandatory limited fund settlement class.  Keene would still be able to defend at trial if the settlement fell through.  2nd Cir say no Article III case or controversy.  Keene is trying to do an end run around the bankruptcy statutory scheme.  (didn’t certify)

b) Injunctive Class – Rule 23(b)(2) – the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.

(1) Usually civil rights, but can also apply to antitrust, patent, intellectual property licensing, etc.

(2) Advisory Committee Notes:  Intended to reach situations where a party has taken action or refused to take action with respect to a class, and final relief of an injunctive nature or of a corresponding declaratory nature, settling the legality of the behavior with respect to the class as a whole, is appropriate.  Declaratory relief corresponds to injunctive relief when as a practical matter it affords injunctive relief or serves as a basis for later injunctive relief.  Does not extend to cases in which the appropriate final relief relates exclusively or predominantly to money damages.  

(a) School Asbestos (1986):  Final relief relates primarily to money damages.  (didn’t certify)

c) Damages Class – Rule 23(b)(3) – the court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.

(1) The matters pertinent to the findings include 

(a) (A) the interest of the members of the class in individually controlling the prosecution or defense of separate actions; 

(b) (B) the extent and nature of any litigation already commenced by or against members of the class; 

(c) (C) the desirability or undesirability o concentrating the litigation of the claims in a particular forum; 

(d) (D) the difficulties likely to be encountered in the management of a class action.  
(i) Damages class.  Best used for civil rights, antitrust, securities cases, rather than for mass accidents or mass torts.  

(ii) Advisory Committee Notes:  Encompasses those cases in which a class action would achieve economies of time, effort, and expense, and promote uniformity of decision as to persons similarly situated, without sacrificing procedural fairness or bringing about other undesirable results.  Fraud is a good application of this type of class action if the facts are similar enough.  A “mass accident” resulting in injuries to numerous persons is ordinarily not appropriate for a class action because of the likelihood that significant questions, not only of damages but of liability and defenses to liability, would be present, affecting the individuals in different ways.  Predominance is not sufficient to justify a class.  Class action must be the superior means for handling the litigation.  Factors (A) through (D) are listed, non-exhaustively, as pertinent to the findings.  The court is to consider the interests of individual members of the class in controlling their own litigations and carrying them on as they see fit.

(2) Common issued Predominate

(a) Yandle (1974): This case is not proper for (b)(3) class certification because the plaintiffs have not shown that the questions common to the class predominate over the questions that affect the individual members.  Class would degenerate into separate lawsuits.

(i) No single act of negligence or proximate cause

(ii) Different positions at the plant

(iii) Different periods of time

(iv) Different diseases

(v) Use of safety equipment

(vi) Statute of limitations

(vii) (didn’t certify)

(b) Mertens (1983): The only thing that could be established on a global basis would be the idea that DES causes harm.  Such a finding would not further the plaintiffs’ claims because they will all have to prove specific causation. (didn’t certify)

(c) Castano (1995):  Because this court cannot prejudge the merits of this litigation, the court holds that on the face of the pleadings before it, the common issues of fraud substantially outweigh any individual issues of reliance.  Court is convinced that issues of tort law do not differ so much from state to state as to cause individual issues to predominate.  Subclasses may solve this problem.  (certified then decertified on appeal on this issue)

(3) Superiority of Class Action

(a) Yandle (1974): Certification would entail 

(i) Costly and time consuming notice

(ii) Latency – people who opt out may discover later that they have asbestos-related illness.

(iii) Class members have a vital interest in controlling their own litigation because of the seriousness of the harm.

(iv) (didn’t certify)

(b) School Asbestos (1986):  Resolving at least some issues on a classwide basis could result in cost savings and because all of the claims were for property damage, the concern for plaintiffs’ right to choose individual forums and counsel was lessened.  Subclasses could be established to deal with variations in state tort law.  Only other alternative was repetitious individual litigation.

(c) Agent Orange (1987) The military contractor defense is of central importance.  This issue is governed by federal law and a class trial in a federal court is a method superior to the alternatives.  Aided by the fact that plaintiffs’ cases were so weak and the government contractor defense was so strong. (did certify)

(d) Cimino (1989)(Parker) Defendants’ exercise of their right to contest all cases would effectively result in denying plaintiffs a jury trial because it would take too long and the court had inadequate resources to do it.  Must have a single adjudication to protect plaintiffs’ rights. (did certify, was decertified)

(e) Castano (1995): This is a unique action.  Of the factors listed in the rule, the most pertinent is manageability as a class.  The difficulty of managing the liability issued pale in comparison to the difficulty of managing thousands or millions of trials.  Resolving the common issues will materially further the resolution of individual cases.  (certified, then decertified on appeal)

3. Rule 23(c) – Determination by Order Whether Class Action to Be Maintained; Notice: Judgment; Actions Conducted Partially as Class Actions.

a) 23(c)(1) As soon as practicable after the commencement of an action brought as a class action, the court shall determine by order whether it is to be so maintained.  An order under this subdivision may be conditional, and may be altered or amended before the decision on the merits.

b) 23(c)(2) In any class action maintained under subdivision (b)(3), the court shall direct to the members of the class the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.  The notice shall advise each member that (A) the court will exclude[opt out] the member from the class if the member so requests by a specified date; (B) the judgment, whether favorable or not, will include all members who do not request exclusion; and (C) any member who does not request exclusion may, if the member desires, enter an appearance through counsel.

c) 23(c)(3) The Judgment in an action maintained as a class action under subdivision (b)(1) or (b) (2), whether or not favorable to the class, shall include and describe those whom the court finds to be members of the class.  The judgment in an action maintained as a class action under subdivision (b)(3), whether or not favorable to the class, shall include and specify those to whom the notice provided in subdivision (c)(2) was directed, and who have not requested exclusion, and whom the court finds to be members of the class.

d) 23(c)(4) When appropriate (A) an action may be brought or maintained as a class action with respect to particular issues, or (B) a class may be divided into subclasses and each subclass treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
e) 23(d) Orders in Conduct of Actions

f) 23(e) Dismissal or Compromise –A class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.

g) 23(f) Appeals—A court of appeals may in its discretion permit an appeal from an order of a district court granting or denying class action certification under this rule if application is made to it within ten days after entry of the order.  An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so orders.  (interlocutory appeal.  had to use mandamus before.)

C. Early Rulings - Questions of Fairness, Jury Trial, Individual Plaintiff Control of Litigation, Predominance of Common Issues

1. Yandle, et al. v. PPG Industries, Inc.

a) 570 employees of PPG plant were exposed to asbestos.  Attempted to get a class certified.

b) Court did not certify because there were almost no common issues and because a class action was not superior to any other method.  

c) The court seemed to get around the advisory committee note about mass accident cases being unsuitable for class action treatment by discussing several mass accident cases that had proceeded as single-issue classes.  It mentioned three reasons for disallowance of class actions in mass torts:

(1) Autonomy in personal injury cases

(2) May encourage solicitation by attorneys

(3) Tortfeasor’s defenses may depend on facts peculiar to each plaintiff.

d) Court said all class members, including unnamed potential class members, must meet the jurisdictional limit in a diversity case under Zahn.  

e) Best way to handle this case is to allow free intervention and to maintain firm control using the Manual for Complex and Multidistrict Litigation.

2. Mertens v. Abbott Laboratories (1983) 

a) Court declines to certify a class.  The only thing that could be established on a global basis would be the idea that DES causes harm.  Such a finding would not further the plaintiffs’ claims because they will all have to prove specific causation. 

b) Judge comes out on individual autonomy side of the debate. 

c) These claims are too unique from both plaintiff and defense sides.

3. Cimino v. Raymark (1989)  

a) Judge Parker’s first three-phase asbestos trial plan:

(1) Try issue of gross negligence and determine multiplier (fault distribution/market share);

(2) Try cases of class representatives plus additional 15 plaintiffs selected by plaintiffs and 15 selected by defendants.  Jury was to make classwide findings on exposure, actual damages and could award punitive damages in lieu of the multiplier. 

(3) Court would distribute the jury’s award of actual and punitive damages.

b) Defendants said plan violated their right to jury trial

(1) Parker thought procedures adequately protected Defendants through allowing 45 minute depos and IME’s of all class members and full discovery on 41 class representatives/illustrative plaintiffs.  

(2) Defendants should be able to defend against the entire class through the 41 plaintiffs using the information they gained from the whole class as the basis for their expert testimony and defenses.  The defenses available against the 41 should be sufficient to represent the defenses available against the entire class.

c) Defendants’ exercise of their right to contest all cases would effectively result in denying plaintiffs a jury trial because it would take too long and the court had inadequate resources to do it.  Must have a single adjudication to protect plaintiffs’ rights.

d) Defendants’ defense strategy is to delay and hope the cases go away.

4. In re Fibreboard Corporation (1990)

a) Mandamus of Judge Parker 

b) Court is left with a profound disquiet because it doubts the jury’s ability to arrive at an omnibus damages figure based on statistical information about class representatives.  Plaintiffs whose claims would have been rejected will be compensated.

c) Court uncomfortable with idea that this is just a modernization of procedures.  It sees the plan as not being a trial at all and as making real changes in approach that bear on questions of jury trial, Article III case and controversy, class treatment, whether plaintiffs are truly before the court and due process/fairness.

d) Problems are compelling, but their solution lies outside the judicial branch.

D. Trend Toward Certification

1. In re “Agent Orange” Product Liability Litigation

a) Facts

(1) Case is in MDL

(2) Plaintiffs are Vietnam vets, their spouses, children and parents and are from all 50 states and Australia.  

(3) Defendants are many chemical companies.  U.S. is a third-party defendant.

(4) Asserting strict products liability, negligence, breach of warranty, intentional tort and nuisance.  Personal injury and derivative claims caused by exposure to agent orange.  

(5) Great variation in tort law to be applied.  

(6) Issues of causation are difficult and complex.

(a) Chemical disseminated in the air over Vietnam

(b) Each vet exposed differently.

(c) Claimed injuries vary significantly.

(d) Dispute over whether Agent Orange causes these illnesses.

(e) Dispute over whether it caused specific people’s illnesses.

(f) Other chemicals/drugs may be responsible.

(7) Additional questions of enterprise liability, latent injuries, genetic injuries.

(8) Latency means many people who may develop injuries haven’t done so yet.  

(9) Lack of scientific data; can legal conclusions be based on data that is not scientifically significant?

(10) Important and conflicting public policies:  inability of servicemen to sue government for injuries, fair treatment of vets.

(11) Wide choice of procedural devices for addressing claims.

b) Holding

(1) Weinstein looks at other alternative and certifies a (b)(3) class made up of persons who claim injury from Agent Orange, their spouses, children and parents who claim direct or derivative injury.  Broad class.  May create subclasses later.  He expects it to avoid duplicative litigation.  Class meets requirements:

(a) Numerosity:  members are so numerous that jointer of all members of the class in the same action is impracticable.) 

(b) Commonality:  numerous questions of fact and law common to class, i.e., government contract defense, negligence, whether Agent Orange was defective, general causation.  Specific causation and damages will have to be separately tried.

(c) Typicality:  Plaintiffs’ claims on common issues are identical.  Out of this extremely large pool, representative plaintiffs can be named who will present claims typical of the class.

(d) Adequacy of Representation:  Court will select adequate class representatives and will appoint counsel.

(e) Predominance: Not addressed

(f) Superiority: Will serve the goals of judicial economy and reduce the possibility of multiple lawsuits. Individual class members have almost no interest in individually controlling the prosecution of separate actions.  Problems inherent in every one of the individual actions are so great that it is doubtful if a single plaintiff represented by a single attorney pursuing an individual action could ever succeed.  Difficulties likely to be encountered by managing these actions as a class action are significantly outweighed by the truly overwhelming problems that would attend any other management device chosen.

2. Castano v. The American Tobacco Company

a) This is the high water mark for class certification.  It is later decertified by the Fifth Cir.

b) Facts

(1) Smokers filed suit in E. Dist. of La. seeking non-personal injury actual and punitive damages from tobacco companies on theories of fraud, emotional distress, etc., state law tort claims.  No personal injury claims alleged. Defeats assumption of the risk defense.
(2) Class is made up of all nicotine dependent persons in the United States who have smoked cigarettes made by defendants; estates and representatives of deceased smokers; and family members.  Huge class with millions of people.

c) Contentions

(1) Plaintiffs want class certification.

(a) Plaintiffs contend they meet 23(a) numerosity, commonality, typicality and adequacy of representations requirements.  Court does not appear to question this.  

(b) Plaintiffs contend that state tort law of various states is so generic that it doesn’t pose a choice of laws problem.

(2) Defendants oppose class certification

(a) Seventh Amendment right to jury trial opposition to 23(b)(2) certification.

(b) Individual issues outweigh common ones.

d) Holding

(1) Court denies 23(b)(2) certification because case is primarily one seeking monetary damages.  Medical monitoring is but one remedy sought among many.  Court finds merit in defendants’ right to jury trial as added reason not to certify any equitable class.  (Equitable issues heard by judges.)  Could sever issues if necessary.  Jury trial should be preserved whenever possible.

(2) Court certifies 23(b)(3) class action on the issues of liability and punitive damages under 23(c)(4).  Deciding liability issue will move thousands of cases toward resolution.  Denies certification on issues of proximate cause and compensatory damages.

(3) In order to predominate, common issues must constitute a significant part of the individual cases.  

(a) Common factual issues include whether defendants knew nicotine was addictive, failed to inform cigarette smokers and took action to addict smoker.  

(b) Common legal issues include fraud, negligence, breach of warranty, strict liability and violation of consumer protection statutes.  

(c) Noting that fraud is one of the causes of action the Advisory Committee said was appropriate for class action handling, the court said it was unable to prejudge the merits, but held on the face of the pleadings that the common issue of fraud substantially outweighed any individual issues of reliance.  

(d) Court notes the conditional nature of class certification and the fact that it is early in the proceedings and conflicts between state tort laws are not enough at this point to defeat class action treatment of the case.  

(e) Court considers tort law sufficiently generic to allow treatment of liability as a single issue.  Conflicts of laws have not been dealt with yet.  Issue is premature and may be dealt with through subclasses if necessary.  Question isn’t whether laws differ, but whether such differences predominate over common issues.  

(4) Superiority

(a) No personal injury claims or property damage.

(b) Faced squarely with this unique action, court must look forward and invent, knowing the purpose of class action is to conserve resources.  

(c) Manageability is most pertinent consideration.  

(d) Manageability of liability issues may be difficult, but pale in comparison to difficulty of thousands of individual cases.  

(e) Defendants get all advantages and plaintiffs have all disadvantages of class action except one—the case gets to trial.  

(5) Issues of Injury in Fact, Proximate Cause, Reliance and Affirmative Defenses are predominated by individual issues, not common issues and cannot be treated as part of the class action.

(6) Compensatory Damages, including medical monitoring are too individual to be treated as a class.  Smokers’ various medical conditions and duration and amount of smoking are too variable.  They would overwhelm the common issues.

(7) Even though some states require a relationship between actual and punitive damages, the differences, like those in liability are not so great that the common issues can’t predominate.  Jury will determine a ratio or multiplier for culpability to be applied later where plaintiffs recover actual damages.

(8) Court relied heavily on Watson, which was vacated on appeal when the parties settled.  

E. Current Status

1. American Medical Systems – Plaintiffs sought class action certification for those with unsatisfactory penile implants.  There must be an adequate statements of the basic facts to indicate that each requirement of the rule is fulfilled.  Party seeking class certification has the burden of proof.  Legal and factual differences in the plaintiffs’ claims, when exponentially magnified by choice of law considerations, eclipse any common issues in this case.

2. Rhone-Poulenc Rorer (1995) Suit by hemophiliacs over blood solids.  

a) Theories of negligence:  if defendant had treated blood to prevent hepatitis B, HIV would have been killed, too, and there was a delay in testing the blood supply.

b) 13 cases have been tried and RP won 12.  To certify a class would be rolling the dice for the defendants and would risk irreparable harm to a defendant who will be bound by a single verdict that will be applicable to thousands.  This is an immature mass tort.  Liability is too uncertain to pin damages on an entire class on one jury outcome.

c) A requirement that a court know which law will apply before making a predominance determination is especially important when there may be differences in state law.  

3. Castano v. American Tobacco (1996) Conditional certification does not make the rules less stringent.  Decertified because judge abused his discretion in certifying the class.  

a) Failed to consider how variations in state law affect predominance.

(1) In a multi-state class action, variations in state law may swamp any common issues and defeat predominance.  

(2) District court didn’t adequately review state law variances.  Defendants provided extensive analysis showing variations.

(3) Judge relied improperly on opinions that didn’t support his ruling.  

(4) No indication of how variances would be managed.

b) Predominance inquiry did not consider how a trial on the merits would be conducted.

(1) Failed to determine how addiction claims would be tried, individually or on a class basis.  Absent knowledge of how addiction-as-injury cases would be tried, it was impossible for the court to know whether the common issues would be a significant portion of the individual trials.

(2) Misinterpreted Eisen (strength of plaintiff’s claim should not affect certification)  Would write the predominance question right out of the rule.  

(3) District court may look past the pleadings to determine whether Rule 23 requirements have been met.  Court must understand the claims, defenses, relevant facts and applicable substantive law in order to make a meaningful determination of the certification issues. 

c) While the tort is immature, the class complaint must be dismissed as class certification cannot be found to be a superior method of adjudication.

(1) Certification dramatically affects the stakes for defendants.  It magnifies and strengthens the number of unmerited claims and makes it more likely that defendants will be found liable and results in significantly higher damage awards.  Creates insurmountable pressure to settle – judicial blackmail.  No prior track record for making predominance and superiority determinations.  Immaturity results in a higher than normal risk that the class action may not be superior to individual adjudication.

d) This isn’t asbestos and asbestos reasoning doesn’t apply.

4. Georgine v. AmChem (1996) Multi-state actions, variations in state law may swamp common issues and defeat predominance.

F. Single Issue Classes

1. Liability

2. Punitive Damages

3. Settlement Classes

a) Requirements for Certification

(1) There is no provision in the rule for settlement classes, but the limited issue classes can be read as including settlement classes.

(2) Can use settlement classes if all prerequisites of Rule 23 are met.  Record should establish that these have been met.  A finding that a settlement is fair and reasonable does not serve as a surrogate for class findings.  Standard is the same for both settlement and adjudicatory classes.  Can look at settlement instead of trial when assessing manageability.  

(3) The Judge’s role in mass tort settlements:  Manager, jury, advocate for plaintiffs, negotiator/mediator; certifier of classes and fairness of settlement; and broker of the deal.

b) Concerns

(1) Collusion – Settlement classes have the potential for collusion between plaintiffs’ counsel and defendants.  Ahearn intervenors said the suit was a friendly suit and didn’t meet the Article III case or controversy requirement.  Because the complaint and the settlement were filed the same day, there was no conflict between the parties.  Class representatives never intended to litigate.  Defendants hand-picked plaintiffs’ attorneys.  Court said this didn’t change the adversarial nature of the disputes being resolved by the settlement.  Lawyers vigorously advocated their clients’ positions.  

(2) Case or controversy requirement

(3) Fairness to plaintiffs

(a) The difference between settlement and adjudicatory classes is timing.  The settlement is negotiated before class certification is sought.

(b) If there is no class, who authorizes the attorneys to negotiate a settlement?  Are there potential problems with collusion primarily benefitting defendants and plaintiffs’ attorneys and compensating them for delivering a settlement and taking care of troublesome claims, or the lack of an Article III case or controversy?

(c) Who are the clients and what input do they have into the settlement terms?

(d) How should the court evaluate the settlement under 23(e) when it doesn’t know who is in the class yet?

(e) Settlement classes ask the court to evaluate feasibility of class certification and fairness of settlement at the same time.  

(f) Notice

(g) Protecting opt out plaintiffs

(h) Protecting future plaintiffs

c) Cases

(1) A.H. Robins Trend is to give liberal reading of Rule 23.  Expediency is necessitating changes.

(2) GMC Pick-up Litigation:  Settlement class seeking approval of a coupon settlement for people to purchase new GM trucks.  Originally, the coupons were not transferable and so had no market value.  Fleet owners treated differently from single vehicle owners.  Must meet the same standard as an adjudicatory class as if it were going to trial.  Conflict of interest among class members were outweighed by the substantial benefits of efficiency, disposal of the cases and cost saving.  

(a) On appeal, court said, that although settlement classes are valid generally, this case did not pass muster.  Had to meet requirements of Rule 23.  (did certify then decertified)

(3) Georgine v. AmChem  Must have been triable in class form.  In certifying this class, the district court applied the wrong standard.  Presence of a settlement does not relieve court of Rule 23(a) and (b).  Must satisfy requirements without taking fact of settlement into consideration.  Cannot conceive of how a class this size could be certified.  Legislative action to make class actions work better is the appropriate solution.  Congress not too friendly toward class actions, so unlikely to get any help there.  Could add a test for analysis of plaintiffs’ chances of prevailing.  

(4) Amchem (1997):  

(a) Sought to achieve global settlement of current and future asbestos claims.  Futures are divided into two subclasses:  people who know they were exposed and people who don’t.  

(b) Class certified for settlement only.  

(c) Scrutiny is heightened to ensure that plaintiffs aren’t harmed by collusive settlements or settlements against interest [p. S-77].  Strict application of the criteria is mandated, even when the parties have reached a proposed settlement, except that court can take into account the fact that there will be no trial when looking at manageability.  The rule as now composed sets the requirements they are bound to enforce [p. S-78].  Settlements fairness is not a proxy for meeting Rule 23 requirements.  (didn’t certify)

(5) Ortiz (1999):  23(b)(1)(B) limited fund, non-opt out class.  [p. S-101]
(6) Flanagan v. Ahearn (1996):  23(b)(1)(B) class for settlement purposes.  Settlement negotiated at arms length and includes insurance proceeds.  

(7) See Keene under limited fund class.

IV. Multi-District Litigation

A. Statutory Provisions

B. In re Asbestos and Asbestos Insulation Material Products Liability Litigation – Many cases well advanced in discovery, with trials set in some.  Voluntary arrangements for sharing of discovery have already been made in some jurisdictions.  Transfer would cause more cost and delay.  Lack of commonality among parties.  No defendant or category is common to all actions.  Plaintiffs are not a homogeneous group.  Circumstances of exposure are different.  Question of causation is individual.  Defendants’ liability is highly individual.  Common issues of science are not in need of resolution because the information is readily available.  Unlikely to have inconsistent or overlapping class actions.  Transfer denied
C. Ortho Pharmaceuticals – cases are too few and too far along to make it worth transferring them.

D. School Asbestos – Denied transfer because common issues don’t predominate and common questions have already been heavily litigated and consolidated pretrial treatment would not further anything.  It would delay pending trials.  

E. Dalkon Shield – MDL Panel says this action is going to stay where it is.  Defendant wants to certify a class and transfer to another district.  The litigation is too far advanced in the MDL.

F. Asbestos Products Liability Litigation – Plaintiffs want transfer, defendants don’t.  Actions involve common questions of fact relating to injuries or wrongful death allegedly caused by exposure to asbestos and centralization under § 1407 in the E.D. of Penn. will best serve the convenience of the parties and witnesses and promote the just and efficient conduct of this litigation. (6th time MDL has considered transfer of asbestos cases and first time it transfers.)  Persuaded by increase in number of cases.  Court’s interest is becoming more dominant.  

V. Consolidation – Rule 42(a)

A. May allow the court to consolidate, then reconstitute cases in a more manageable way under 42(b).  Simple joinder under under 42(a) gives the same effect as a 23(b)(1) limited fund class action, but through consolidation, without the problems associated with class certification.

B. Air Crash Disaster – Discovery completed at MDL.  Original plan was to have an exemplar trial, but will consolidate and sever liability issue for trial instead.  

C. Cimino v. Raymark

D. In re Repetitive Stress Injury Litigation – Mandamus action against Weinstein for consolidating all cases filed and filed thereafter claiming repetitive stress injuries.  Claimed he abused his discretion.  

E. Malcolm v. National Gypsum

F. Severance – Rule 42(b)

VI. Future Plaintiffs

A. Standing

1. Three Mile Island  Judge ducks the issue of standing and injury in fact and says that exposure is injury.  He goes straight to class certification.  

2. Standing is determined by federal law, but state substantive statute of limitations and tort law will apply.  

3. Georgine v. AmChem Products, Inc. (1996)  Asbestos settlement Current (inventory) cases and future cases. Settlement of inventory cases made contingent on settlement of future cases.  This was objected to by over forty law professors from all over the country.  Future claimants have exposure, with possibility of latent illness, but no current illness.  Do they have standing?

4. Carlough v. AmChem Products  Plaintiffs allege exposure only.  Do they have standing, since they have no injury yet.  Exposure to asbestos is an injury in fact, sufficient to satisfy the injury in fact test.  Enhanced risk is the injury.  No injury, no tort.  Have we stretched the definition of standing too far to accommodate mass torts?  Would we do this for a single plaintiff?  Courts want to get rid of all the cases at once, and since latent injuries may or may not manifest and when can’t be predicted, they want to give standing to future plaintiffs so that they can get the case over with.  This also raises questions of when insurance coverage available to pay claims would be triggered.

B. Conflicts with Present Plaintiffs

C. Other Considerations

1. What kind of relief can be given

2. Burdens of proof – burden shifting is too burdensome.  

3. How to calculate the number of future plaintiffs for settlement purposes.

VII. Indeterminate Plaintiffs

A. General Causation

1. Science

a) Clinical Studies – in which people are exposed to the substance in a controlled environment.  Ethical problems with human subjects.  Sometimes these are available in connection with pharmaceutical that have been tested before marketing.  

b) Animal Studies

(1) Cheaper

(2) Animals have shorter lifespan

(3) Dosages can be larger

(4) Can be controlled

(5) Interspecies causation problems

(6) Exposure routes differ

(7) Carcinogenic effects differ

c) Epi Studies

(1) Population studies

(a) Cohort studies

(i) People have already been exposed

(ii) To many other potential variables

(b) Longitudinal Studies

(i) Very expensive and time consuming

(ii) Studies aren’t sensitive enough

(2) Case Control Studies

(a) Records review – death certificates, medical records.

(b) Bias include

(i) People’s memories – selective recall

(ii) Critical exposure period may be so narrow that people can’t remember that specifically.

(iii) Records are inaccurate.

(c) Confounders

(i) Bendectin had a false association with pyloric stenosis.  It was actually associated with the incidence of morning sickness, the thing people took bendectin for.  

d) Best epi studies can show is that a substance causes a disease, not that all incidents of the disease are attributable to it.  It can’t tell which ones are and which ones aren’t.  It can tell the relative risks.  

B. Specific Causation

1. Probabilistic Proof 

a) In re Agent Orange Prod. Liab. Litig. 

(1) Government mixed different defendants’ products together and with other substances.  

(2) There was no signature disease, but a big variety of illnesses attributed by plaintiffs to Agent Orange.  

(3) There were many confounding exposures.  

(4) Specific causation could not be proved because the increase in the incidence of these illnesses over the general population didn’t rise to the legal standard of more probable than not.  This is prejudicial to individual plaintiffs, some of whom have illnesses actually caused by Agent Orange.  

(5) Burden-shifting to defendants to prove they didn’t cause the injury in indeterminate plaintiff situations could result in liability far out of proportion to the actual harm caused. 

(6) Weinstein develops a formula for paying all plaintiffs a small amount.  The alternative is not to pay them at all (which is what happens to the opt outs who had summary judgment entered against them).

b) In re Joint Eastern and Southern District Asbestos Litigation (Maiorana v. OCF)  Plaintiff was unable to demonstrate that it was more probable than not that decedent’s colon cancer was caused by asbestos exposure.  Colon cancer is not one of the signature diseases connected with asbestos exposure.  

VIII. Indeterminate Defendants

IX. Joint Liability

A. Market Share Liability

1. Sindell  DES case.  Rejects original Tice (two hunters) theory, concert of action (drag racing) theory and enterprise liability/industry-wide theory in favor of market share liability.  (See handwritten notes.)

2. Santiago v. The Sherwin-Williams Company  Plaintiff injured by lead in paint.  No way to know whose paint was used in apartment.  Both general and specific causation are questionable.  This is a single plaintiff and the likelihood that any particular defendant was responsible for her specific injury is slim.  Defendant in this case are too far removed from the plaintiffs.  They supplied lead pigments to paint manufacturers.  Paint manufacturer’s decided how much to use.  54 years worth of paint from different unidentified suppliers.  Exposure is too drawn out.  Market share liability would be unfair to defendants.  

3. New York:  Hymowitz v. Eli Lilly
a) DES was fungible.  

b) NY adopted a market-share theory using a national class in cases where identification of defendant is impossible.  

c) Concert of action not applicable.  Liability of DES manufactures is several only and should not be inflated when all participants in the market are not before the court in a particular case.  As a practical matter, this will prevent some plaintiffs from recovering 100% of their damages.  

4. Washington and Wisconsin allow exculpatory evidence and joint and several liability.

5. California allows exculpatory evidence, but only several liability.

6. Problems for Mass Torts

a) No market share liability – In re Related Asbestos Cases – too many variables involved.  Too many different products with differing characteristics.  Too long a period of time, with manufacturers and products going in and out of the market.  Too difficult to define the market or markets.  Too many different ways of being exposed.  Asbestos is not fungible.  

b) Market share liability falls apart in its application.

B. Concert of Action –drag racing cases.  

X. Strict Liability and State of the Art

A. Strict Liability 

1. Defective Product

a) Manufacturing defect

b) Design defect

c) Warning defect

(1) Product is unreasonably dangerous for intended use.  

(2) Have we reduced the risk as much as possible?  No risk reduction and warning, no defense.  

2. Policies 

a) Risk spreading 

b) Encouragement of research and safer products.

c) Simplifies the case for plaintiffs and makes it easier to sue.

d) Speeds up the factfinding process – no need to prove negligence.

e) Eases court’s administrative burden.

f) Serves the ultimate goal of compensating victims.

g) Question whether this should be in the tort system at all, since goal is akin to that of insurance.  

B. State of the Art 

1. The state of the art defense applies in most states.  Arizona is a little wishy-washy, but generally accepts the SOA defense—not, however, in warnings cases.  In the vast majority of states, there is no duty to warn of unknowable risks. 

2. Not liable for harms that are the result of an unknowable risk, but testing should be done.  

3. Seller is charged with knowledge of what reasonable studies would have revealed.  

4. Johnson v. Raybestos-Manhattan No SOA defense in Hawaii.  Federal court certified the question of the status of state law on this to the state supreme court before ruling.  Federal court had to apply Hawaii law and had to determine what that was by asking Hawaii court.  

5. Beshada v. Johns-Manville Products Corp.

a) New Jersey asbestos case based on strict liability for failure to warn.  Defendants claimed state of the art was that hazards were unknown and unknowable.  Substantial factual dispute over what defendants knew.  Issue is whether the medical community’s presumed unawareness of the dangers of asbestos is a defense to plaintiffs’ claims.

b) Only safe products should be marketed – a safe product being one whose utility outweighs its inherent risk, provided that risk has been reduced to the greatest extent possible consistent with the product’s utility.  Court rejected SOA.  It is essentially a negligence defense.  It seeks to explain why defendants are not culpable for failing to provide a warning.  

c) Culpability is irrelevant in strict liability.  Strict liability focuses on the product, not the fault of the manufacturer.  Imposition of liability for failure to warn of dangers that were undiscoverable at the time of manufacture will advance the goals and policies sought to be advanced by our strict liability rules:  risk spreading, accident avoidance, fact finding 

d) State of the art defense is not available in asbestos cases in New Jersey.  We impose strict liability because it is unfair for the distributors of a defective product not to compensate its victims.  As between those innocent victims and the distributors, it is the distributors and the public who consumes their products who should bear the unforeseen costs of the product.  

e) New Jersey later reversed its position, but didn’t overrule Beshada.  On the facts, the court later determined that at least one manufacturer did know of the hazards by the 1930’s.  

6. In re Asbestos Litigation – appeal of Beshada decision on SOA to 3rd Cir.  

a) Defendants claimed disparate treatment of asbestos manufacturers violated equal protection.  

b) 3rd Cir. interpreted NJ rule broadly, perhaps usurping the state court’s province.

c) NJ S.Ct. said no EP question.  Rational basis standard applied.  No basis for strict scrutiny.  

d) Factfinding on the part of state courts is controlling, especially the part about case management and administrative convenience.  

e) Court won’t ignore federalism concerns.  Tort law belongs almost exclusively to the states.  States have a lot of leeway.  

f) Becker’s concurrence, trying to save the opinion, says takes judicial notice of the legislative fact that the industry knew.  Saves the plaintiffs from having to litigation the issue.  Court avoids the doctrine of collateral estoppel by finding that the industry knew.  

g) Dissent says this is not a legislative fact, it’s an adjudicated fact.  Says the court is just trying to get around collateral estoppel requirements.  Granting collateral estoppel would be an unconstitutional violation of due process.  

(1) Facts in the original case aren’t going to be the same in all subsequent cases.

(2) The NJ S.Ct. was being punitive toward the industry.

(3) Administrative convenience is not a rational basis.

XI. Scientific Proof

A. Burden of Proof 

1. In the Law, is preponderance of the evidence.

2. In science, it’s statistical significance.  

B. How to deal with the fact that mass tort cases are heavily dependent on science.

1. Brennan’s article suggests

a) Special Masters

b) Court appointed expert witnesses

(1) Example is breast implants

(2) Hard to do because the experts get snapped up by the parties

c) Science Courts – specialized courts

(1) Idea hasn’t been successful 

(2) Started with administrative agencies.

C. Expert Witnesses

1. Daubert 

a) The lower court threw out the animal studies offered by plaintiffs and also threw out plaintiffs’ expert’s recalculations of previously done epidemiological studies.  

b) The relied in this on Frye’s general acceptance test.  

(1) Expert opinion based on a scientific technique is inadmissible unless the technique is generally accepted as reliable in the relevant scientific community.

(2) Expert opinion based on a methodology that diverges significantly from the procedures accepted by recognized authorities in the field cannot be shown to be generally accepted as a reliable technique.  

c) Frye test was superseded by the adoption of the Federal Rules of Evidence.  Rule 402 provides the baseline

(1) All relevant evidence is admissible, except as otherwise provided by the Constitution of the U.S., Act of Congress, by these rules or by other rules prescribed by the S.Ct. pursuant to statutory authority.  Evidence that is not relevant is not admissible.  

(a) Relevant evidence is that which has any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  (Rule 401)

(b) Rule 702:  If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise.  

(c) Nothing in the text of the rule 702 establishes general acceptance as an absolute prerequisite to admissibility.  Court says Frye is not assimilated into the new rule.  

(d) Under the rules the trial judge must ensure that any and all scientific testimony or evidence admitted is not only relevant, but reliable.  

(e) Subject of an expert’s testimony must be scientific knowledge.  

(i) “Scientific” implies a grounding in the methods and procedures of science.  

(ii) “Knowledge” connotes more than subjective belief or unsupported speculation.  Not known to a certainty (no such thing as scientific certainty).  

(f) In order to qualify as scientific knowledge, an inference or assertion must be derived by the scientific method.  Proposed testimony must be supported by appropriate validation, i.e., good grounds, based on what is known.  In short, the requirement that an expert’s testimony must pertain to scientific knowledge establishes a standard of evidentiary reliability.  

(g) Courts are supposed to be gatekeepers

(i) Is the theory testable?

(ii) Has it been subjected to peer review and publication?

(iii) What is the known or potential error rate?

(iv) Generally acceptance (is a factor, but not required).  

(h) The courts are looking for a bright line, so they are turning to the magic line of statistical significance.  

2. GE v. Joyner – standard of proof in questions of allowing scientific evidence is abuse of discretion.

3. Non-experts are subjected to Daubert, though with looser standards.  

4. Care is taken because once evidence is before a jury, it is irreparably prejudicial.  Must make sure evidence is reliable.  The clear intent of the S.Ct. was to tighten up standards.

XII. Professional Responsibility

A. Attorney Solicitation:

1. Bates v. Arizona there is a First Amendment consideration here.  Advertising is now allowed.  

2. Solicitation rules:  Prohibit in-person solicitation for pecuniary gain of the attorney.  

3. Shapero v. Kentucky Bar Assn. – Lawyer advertising is commercial speech and, as such, is accorded a measure of First Amendment protection.  

4. Florida Bar v. Went For It  Do rules preventing attorneys from sending targeted directed mail solicitations to victims and their relatives for 30 days following an accident or disaster violate the First and Fourteenth Amendments.  In the circumstances presented, they do not.

B. Attorney Interest in Selection of Cases:

1. Mekdeci v. Merrell National Laboratories (1983)  First plaintiff case in bendectin litigation.  

a) Attorney’s Fees:

(1) Motion for fees, including an itemization of hours and fees.  Fees based on local rates for comparable attorneys (lodestar rate).  Judge considers risk and quality of representation involved in taking the case and comes up with a multiplier.  Creates an incentive for taking risky cases.  

(2) Large expenditure of money over a long time.  Money comes from the plaintiffs’ attorneys.  Attorney’s stake in the litigation is greater than any single litigant’s stake.

2. Agent Orange Litigation (1985)

a) Attorneys agreed that investing attorneys would recoup a 300% return on their investments and that the remaining fees awarded would be split among the lawyers on a pro rata basis.  

b) Under rule 23(e), the court must protect the interests of the class.  

c) Champerty and maintenance – can’t have a proprietary interest in a lawsuit because of the conflict of interest it creates with the clients.  

d) Did Weinstein become over invested in the settlement agreement he brokered?  Did he okay the attorney fee agreement to keep the settlement from collapsing?  

e) Rule 23(e) necessary because class representatives don’t really represent the interests of all class members.  Due process concerns arise in representational litigation.  

f) Court of appeals reverses Weinstein.

