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I. RELEVANCE
A. Rule 401:  means evid having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable than it (the existence of that fact) would be w/out the evidence

1. Two main categories of evidence.  

a) Witness testimony

b) Tangible Evidence, e.g.:  a gun, most common form=document

(1) Requires witness to establish the foundation for tangible evidence

2. 401 only considers whether evid is relevant and then whether it may be admissible

B. Rule 402:  if evidence is not relevant then it is not admissible

1. Why?  Time, possible prejudice, prevent jury confusion, judicial efficiency, etc., but 402 is concerned foremost with time.  
C. Relationship that has to exist between the evid and some fact of consequence for the evid to be relevant under 401

1. Evidence = Probability of the fact w/ evid must be > or < probability (more or less likely) of the fact w/o the evidence.  

a) Morgan’s inferences

(1) Evidence: Y wrote love letter (LL) to W

(2) Y loved W

(3) Y desired W for self

(4) Y wanted to get rid of H

(5) Y planned to kill H

(6) Fact of consequence:  Y killed H

b) “Morgan Recipe”:  a person who (evid) is more or less likely to (Fact F) than a person who (not evid)

(1) Through the inferences then…

(a) A person who [desired a woman for himself] is more or less likely to [want to be rid of the husband] than a person who [doesn’t desire a woman for himself].  

c) “If F is a fact of consequence in the action, and the probability of F in the absence of evid E=.20, ( E is not relevant to F if and only if the probability of F w/ evidence E is > .20

2. Sherrod v. Berry
a) facts:  Unarmed victim was shot by a cop; cop wanted the fact that ( unarmed excluded from civil trial.

b) Evidence is relevant under 401 b/c a person who is not armed is less likely reach into their coat than a person who is armed

c) Could exclude under 403 b/c it is unfair prejudice to the officer and has little probative value and it would likely mislead the juror since 

(1) 403
(a) 1st, evidence must be relevant

(b) 2nd, it may be excluded if it’s probative value is substantially (strong presumption for admitting evid) outweighed by danger of prejudice

(c)  Party who wants evid excluded has huge burden of showing substantial outweighing of danger of prejudice

3. Old Chief v. U.S.:  Old Chief was on trial for aggr assault where he had weapon.  Also charged for possession of a firearm by a felon.  Old Chief wanted to exclude the nature of his prior conviction by stipulating that he had a felony conviction w/out telling jury what it was for b/c ( doesn’t want jury to be influenced by his prior assault conviction while deciding his current case
a) Evidence of the prior conviction is relevant under 401

(1) Not relevant if Stipulation:  if the parties stipulated to the prior conviction then the evidence of the type of conviction would not be relevant b/c the probability would be 1.0 and the jury can’t find any other way.  

(2) If no stipulation not unfair prejudice under 403 b/c there is inherent prejudice in the intro of a (’s past conviction, but the probative value of the evid was not substantially outweighed by the danger of unfair prejudice

b) If the ( doesn’t want relevant info admitted, he should offer to stipulate to the fact of consequence.  If ( refuses to stipulate, then ( should argue unfair prejudice under 403

(1) Unfair prejudice evid speaks (in a criminal case) to the capacity of some concededly relevant evidence to lure the factfinder into declaring guilt on a ground different from proof specific to the offense charged.

(2) (’s admission is good evidence if and only if the evid admission carries equivalent value to what the gov’t’s evid would

(a) A naked admission might have the effect to rob the evidence of much of its fair and legitimate weight 

II. CHARACTER EVIDENCE; HABIT; SIMILAR HAPPENINGS:  §§ 404-406
A. 404(a) evid of a person’s character (propensity) or a trait of character is n/adm for the purpose of proving action in conformity therewith on a particular occasion, except [three exceptions 404(a)(1), 404(a)(2) and 404(a)(3)]

1. 404(a)(1): evid of a pertinent trait offered by an accused, or by the prosecution to rebut the same

2. 404(a)(2): evid of a pertinent trait of the victim, offered by the accused, or by the prosecution to rebut the same; or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor.

a) Self-defense plea alone is insufficient.

3. 404(a)(3): evid of character of a witness.  This is the only exception that applies in civil cases.  (In a civil case character evid is never adm to prove conduct in conformity therewith, unless you are impeaching the witness)

a) Rationale:  evid of character: 1) has low probative value 2) may be very prejudicial and 3) may become the issue being litigated

4. If the prosecution’s goal isn’t to show (’s action in conformity therewith, than 404 isn’t even implicated and the evid may be introduced (Cleghorn)

a) Rule:  if evid is adm on any one issue for any other purpose, then it is adm despite the fact that it would not be adm to prove another fact of consequence

(1) Two limitations:

(a) Rule 105:  the party opposing can request a limiting instruction

(b) Rule 403:  the party opposing can object re danger of unfair prejudice

5. Why have 404(a) in the 1st place?  

a) As a general matter, evid of character or propensity is not very strong evid that the person will act in conformity therewith on a particular occasion.

b) It is a more limited application of § 403

c) Policy:  cts have held that this type of evid has relatively little probative value

(1) This kind of evid has a high risk of unfair prejudice:  juries tend to exaggerate the importance of character evidence

(2) Very important in criminal trials, b/c evid of character or past offenses will often influence the jury to convict on a current charge.

(3) Also, time, confusion of the issues, 

6. 404(a)(1), 404(a)(2), 404(a)(3) Exception Usage guidelines
a) 404(a)(1) – character of the accused exception
(1) it has to be pertinent:  evid of nonviolent nature is no good for a bribery (
(a) pertinent is a higher standard than relevant

(2) and only by reputation or opinion, this means no specific instances of conduct

(3) ( can only rebut—can’t use (’s character in the case in chief

b) 404(a)(2) – character of the victim exception
(1) Again, ( can only rebut.

c) 404(a)(3) – character of the witness exception
(1) To be used in conjunction w/ Rules 607, 608, and 609

d) Other exceptions:
(1) Defamation cases:  Wellman:  evid of (’s reputation adm to show the extent of damage to (’s character since it was material to the claim.  

(a) If bad character and reputation, then ( would have less damages 

(b) Defamation cases:  character evid of ( is admissible.
(c) 404(a) doesn’t exclude this evid (see also 405(b))

B. 404(b) and 405: deals w/ evidence of other crimes, etc. to show character and then to show conduct in conformity therewith (2 steps)

1. When can 404(b) be used?  Provided that the prosecution has provided notice that it intends to do so, it can be used to show (KIPPPOMIA): 

a) Knowledge

b) Intent

c) Plan

d) Preparation

e) Opportunity

f) Motive (proof of)

g) Identity

h) Absence of mistake or accident

(1) Don’t need 404(b) in civil cases b/c 404(a) already excluded such evid).  Thus, use only in crim cases

2. Rule 405(a):  when evid of character is made adm under one of the three exceptions to 404(a), it may be proven only by reputation or opinion testimony.  Specific instances of conduct can only arise during x-exam, and they still must be relevant.

a) You have to look at both 404 and 405 to determine whether character evid is admissible in a criminal trial

(1) Interplay between 404 and 405
(a) 404 tells you who can admit character evidence

(b) 405 tells you how they can do it.

b) Opinion evid cannot only rebut opinion evid, but it can also rebut reputation evid and vice versa.

3. 404(b) and 405(b) interrelation
a) Two Basic Rules re x-exam of character witness:
(1) X-examiner can ask character witness about any relevant acts, convictions, or arrests of the (
(a) Prosecution can only inquire in to specific instances of conduct—can’t introduce extrinsic evidence, b/c that’s not an inquiry

(i) Specific instances of conduct can be used when (’s character is an essential element of the  crime b/c here Prosecution isn’t trying to show action in conformity therewith (see 404(b))

(a) Entrapment b/c ( must show that he didn’t have a predisposition (element of entrapment), so evid is relevant

(i) Predisposition=character

(b) Common scheme or plan:  When crime is part of a common scheme or plan, prosecution is proving lack of coincidence, not action in conformity therewith

(i) See Tucker (“same lame story”) and Brides of the Bath
(c) Knowledge (similar acts):  

(i) Huddleston:  since he had stolen goods on three previous occasions, evid was admissible to show he more likely than not knew that these goods were stolen

(d) Motive:  a person who just committed a burglary is more likely to kill a cop than a person who has not just committed a burglary

(i) Propensity
(ii) Propensity≠character:  a specific and unusual propensity must not be interpreted to be character—it is more like a signature crime than (’s character.  Thus, it is not prohibited under 404(b)

(iii) Modus operandi:  Bozo the clown.  Bozo-bank robber

(iv) Propensity has high probative value

(v) Child molester example not propensity b/c not unusual enough, could be admissible to show absence of mistake
(2) Can be phrased as, “did you know, have you heard that ( did, or was convicted of, or was arrested for (relevant to the trait of character about which the witness who is being x-examined has testified)
(a) E.g. “Have you heard, or did you know, that ( did, or was convicted of, or was arrested for rel. si/c (specific instance of conduct relevant to character)?”

4. Rule for the Course:  404(b)
a) 1st sentence means what it is says and it is not trumped by the second sentence
b) 2nd sentence is meant to clarify the limits of relevancy of acts evidence for another purpose other than the purpose prohibited in the 1st sentence (specific acts to show action in conformity therewith).
C. Rule 406: HABIT & ROUTINE PRACTICE
1. 406 = evidence of habit or routine:  evidence is admissible to prove conduct in conformity with habit
2. 406 trumps 404 if and only if the evid is evid of habit and not mere character

3. Differences between character and habit evidence:

a) Habit:  every time, very specific, repeated behavior

b) Character:  happens sometimes, general behavior

c) Character is only admissible after the criminal accused opens the issue, but either party in a civil or criminal case may introduce habit evidence

d) Routine business practices also concerns 406

4. Proponent of habit evid may not use reputation evid(they can use opinion evid to prove habit

5. Admissible if:  Witness is 

a) Familiar w/ the person or business for a substantial period of time

b) In witness’s opinion the person has a habit, specific behavioral pattern

c) Witness has observed the person or business act in conformity w/ habit on numerous occasions

6. To determine habit:  have to look at the regularity and specificity of the conduct.  The more specific and regular it is, the more probative it is.  
D. Evidence of Similar Happenings:
1. Not subject to 404, 405, 406

2. Issue:  can a party introduce evid of events other than events directly at issue to affect the likelihood that he events that are at issue in the case happened in a particular way.

a) Have to analyze under FRE 401-03 first, then determine admissibility

b) ( says she was caught in a store’s revolving door.  If ten other people were caught in the door, this would be a similar happening

3. There is a reluctance to admit this kind of evid b/c it is time-consuming and jury confusing. 
a) Therefore, cts require substantial similarity between prior events and the event in issue(a rule 403 problem
(1) If not, the probative value of the event decreases, which is a problem under 403

b) If an event happened on only one or two prior occasions, the evidence would not be admissible.  No, per 404(a) can’t introduce character (it is character instead of propensity b/c not enough occurrences) evid to show action in conformity therewith, and it is a 404(b) specific act(s) to show conduct in conformity therewith.

c) If the evid showed that the event occurred hundreds of times it would be adm as 406 habit 

III. ADMISSIBILITY OF EVIDENCE OF PRIOR SEXUAL CONDUCT OF THE VICTIM AND THE PERPETRATOR:  FRE 412-15 (modify the scope of 404-05)
A. Rule 412:  

1. 412(a): can’t offer evid of a victim’s sexual behavior or predisposition

2. Exceptions—412(b)(1) only apply in criminal cases:

a) 412(b)(1)(A): evid of specific instances of victim’s sexual behavior offered to prove that a person other than the accused was the source of semen, etc.

b) 412(b)(1)(B):  evid of specific instances of victim’s sexual behavior w/ the accused offered by the accused to show consent or by the prosecution

c) 412(b)(1)(C): evid, the exclusion of which, would violate the constitutional rights of the (
(1) 412(b)(2) Civil cases:  evid offered to prove the sexual behavior or predisposition of any victim is admissible if otherwise admissible and satisfies 403

(a) This evid will almost never be adm b/c it is being used to show conduct in conformity therewith in violation of Rule 404(a)

3. 412(c) states procedure for determining admissibility.  Usually proffered by the (.

4. 412, generally, is an example of a rape “shield” law.  

a) Most states have a similar rule that limits the admissibility of prior sexual conduct, and predisposition of the alleged victim.  

b) Theory is that there is probably little probative value to this evid and perception that too many victims were reluctant to report rapes and testify b/c if they did their prior sexual conduct and predisposition would become public (through trial)

5. Most evidence that is excluded by 412 is already excluded by 404

B. Rule 413 Evid of (’s Similar Sexual Crimes  
1. 413(a) allows evid to be admitted about (’s prior sexual assault offenses, perhaps subject to 403 prejudice to (.

2. In effect, 413(a) is exception to 404(a-b)

3. Policy of 413:  evid of (’s prior sexual conduct has more probative value, than evid concerning other crimes

C. Rule 415 Evid of (’s Similar Sexual Offenses in Civil Cases
1. 415(a) allows such evid in civil cases subject to Rules 413-14

a) Opinion evidence offered against a victim is not admissible b/c 404(a)(2) only applies in criminal cases, nor is it adm under 412.

IV. IMPEACHMENT AND REHABILITATION; CROSS-EXAMINATION
A. Introduction
1. impeach =destroy credibility, show that witness is not capable of believing; contradict the witness

a) Can’t use n/adm to impeach a witness

b) Two methods of impeachment:

(1) Attack the sincerity of the witness (includes specific instances of conduct)

(2) Attack the witness’s memory or perception

2. 611(c) leading questions

a) What is a leading question?  A question which in context unnecessarily suggests its own answer.  

b) leading questions:  ordinarily not allowed on direct, but is allowed on x-exam.

c) Leading questions not permitted when x-examining your own witness

d) Can also lead a hostile witness, a witness associated w/ a party (an emp’e of a party)

e) Exceptions:

(1) Hostile witness

(2) Adverse parties

(3) Communication difficulties

(4) Witness can’t remember

(5) Undisputed preliminary matters

B. Rules
1. 607 Who May impeach:  allows impeachment of own witness, i.e. if victim recants or witness changes story

a) does away w/ the voucher rule

2. 609(a)(2) Impeachment by Evidence of Conviction of Crime:  evid that the witness has been convicted of a crime involving dishonesty or false stmt shall be admitted

3. 611(b) Scope of X-examination:  is limited to scope of direct exam and matters affecting the credibility of the witness, unless permitted by the court.  

C. BASIC METHODS OF IMPEACHMENT
	METHOD
	RULE

	Prior Bad Acts
	608(b)

	Prior Inconsistent Statements
	608(b), 613

	Prior Consistent Statements
	801(d)(1)( B), 106

	Opinion and Reputation
	608(a)(1)

	Prior Convictions
	609

	Bias
	401, 403


1. Prior Bad Acts
a) 608(b) Specific Instances of Collateral Conduct:  

(1) Policy of relevance of the bad acts:  if the witness has been willing to commit untruthful and deceitful acts in the past, the witness may be willing to lie on the witness stand.

(2) Collateral =

(a) Would the evid be relevant for any purpose other than showing the witness’ character for truthfulness or untruthfulness?  If so(not collateral

(b) Whether the extrinsic evidence in question is directly related to the events in issue, or the witness’ ability to perceive those events?  If so ( not collateral

(3) 1st Sentence: extrinsic evidence of collateral conduct may not be introduced to attack a witness’s credibility

(a) Extrinsic = extrinsic to the mouth of the witness that you are x-examining

(4) 2nd Sentence:  specific instances of conduct can be inquired into during x-examination if they are probative of truthfulness or untruthfulness

(a) Rule:  x-examining atty can ask the witness about any specific instance of conduct that is probative of the truthfulness or untruthfulness of the witness.
(i) Have to ask about the conduct—~arrest

(b) Evid is still subject to 403 analysis
(c) **  if you have an impeachment problem re prior bad act, go straight to 608(b).  Don’t mess around w/ the other rules (no 404 analysis needed), but 403 analysis is required.
b) 608(b) will let you ask the witness about specific instances of conduct, but it will not let you prove this conduct by introducing extrinsic evidence—w/ the exception of 609 (below)

(1) This is an efficiency rule.

c) 608(b) and the 5th Amendment:  608(b) last sentence says the witness doesn’t have to incriminate himself w/ respect to matters that relate only to his credibility.  X-examiner can’t even ask such questions.  

(1) If ( has testified on a matter during direct exam, ( can’t plead the 5th regarding the same matter during cross exam.  

d) 608(b) Rules:
(1) 2nd Sentence:  a x-examining atty can impeach a witness by asking that witness about any specific instance of untruthful conduct (even if not related to the lawsuit (collateral)) by the witness

(2) 1st Sentence:  may not impeach a witness by introducing extrinsic evid of the specific instances of collateral conduct, even if they are really, really probative of truthfulness or untruthfulness

2. Impeachment with Prior Inconsistent Statements (PIS) 608(b) & 613:  always probative of untruthfulness

a) 608(b) 2nd sentence:  you can always ask a witness about any PIS—no matter if it is collateral.

b) Two rules and hurdles to use extrinsic evidence of a PIS: 608(b) 1st sentence and 613(b)

(1) 608(b) 1st sentence:  to use PIS to impeach, the PIS can’t be collateral.  Must do this analysis first.

(2) 613(b) extrinsic evid of a PIS is n/adm unless (basically that the witness must be available):

(a) witness is afforded opportunity to explain or deny;

(i) No requirement that the witness explain or deny the inconsistent stmt before you reveal the extrinsic evidence showing the inconsistency, but witness must have an opportunity to do so

(b) opposing party is afforded an opportunity to interrogate the witness thereon;

(c) or as justice requires 

(3) extrinsic evidence=evid that is not from the witness’ mouth at this trial

(4) 613 doesn’t apply to 801(d)(2) admissions of a party opponent

c) If just inquiry on x-exam, then ok—no foundation needed b/c it isn’t 

d) 608(b) 2nd sentence:  can 

e) No contradiction between 613(a) and 613(b).  

(1) 613(b) creates a foundational requirement for extrinsic evid only

(2) 613(a) is only for x-examination of a witness for their prior inconsistent stmt

(3) C/l used to require that x-examiner show the stmt to the witness prior to impeaching him with it, which would give the witness the opportunity to weasel—rules prevent this.

f) Elements:

(1) Witness made a prior stmt

(2) Witness made a later stmt inconsistent w/ prior stmt

(3) The prior stmt is more likely to be reliable than the present stmt

3. Rehabilitation (after impeachment) with Prior Consistent Statements (PCS) 801(d)(1)(b)
a) Requirements

(1) Declarant (person who makes the out-of-court stmt) testifies

(2) Declarant is subject to x-exam regarding the stmt (decl. is available at trial)

(3) Stmt is consistent w/ the testimony

(4) Offered to rebut express or implied charge of recent fabrication or improper motive

(a) Stmts must have been made before the fabrication or improper motive (i.e. to lie) arises

(b) Merely impeaching by a prior consistent stmt is not enough to create an implied charge of improper motive or recent fabrication.

b) If a PCS is being offered, it will be determined solely by 801(d)(1)(b) and its elements above

c) 106 Rule of Completeness:
(1) To prevent parties from creating false impressions by taking portions of a writing out of context and get before the jury only their misleading parts.

(a) Common Law Rule of Completeness: When one party has used a portion of a stmt and a misunderstanding can only be avoided by a presentation of the second portion then the second portion is relevant.  

(2) Applies only to writings or recorded stmts
(a) Only applies to oral stmts if they are recorded

(3) Procedural:  adverse party is entitled to have the other portion of the stmt or writing introduced right at the time the other side is introducing their portion.

(4) All portions of a letter need to be considered contemporaneously in fairness.

(5) 2nd part of evid that is coming in could be objected under 403, but it will usually come in.  

(6) Policy:  to let inadmissible evid.

4. Impeachment with Opinion and Reputation Testimony 608(a)(1)
a) 608(a):  credibility of a witness may be attacked or supported by opinion or reputation evid subject to these limitations

(1) 608a1: may refer only to character for truthfulness or untruthfulness

(2) 608a2:  truthful character is adm only after the character has been attacked for truthfulness by opinion or reputation evid or otherwise (truthfulness must be attacked before evidence of truthfulness can be admitted)

b) 608(a) not limited to expert opinions—most of this type of testimony is not expert

c) 608(a) evid is subject to 403

d) Per 608(b), can’t offer specific instances of conduct for the basis of the opinion

e) How to get specific instances of conduct admitted:

(1) W1 testifies for (
(2) W2:  W1 is a witness liar

(3) W3:  W1 is truthful

(4) Under 608(a)(1) as soon as W1 testifies the testimony by W2 is admissible.  Once W2 testimony is given attacking character of W1, then W3 can be called to support W1 truthful character under 608(a)(2)

(5) After W2 testifies, now can ( x-exam W2 about specific instances of truthful conduct of W1 that is 608(b)(2).  608(b)(2) would also allow same for W3 after W3 testifies.  The ( could x-exam W2 about untruthful specific instances of conduct by W1.  This is an unusual rule and it is not used too often.

5. Impeachment with Prior Convictions
	Rule
	Prior Conviction:

	609(a)(2) any witness who has been convicted of a crime re dishonesty or false stmt regardless of punishment
	Always adm—no matter how prejudicial the court thinks it is.

	609(a)(1)—for witness other than the accused
	Admissible if not proved that probative value is substantially greater than the prejudicial effect (this is the 403 analysis).  If prej >prob. value(evid is n/adm

	609(a)(1)—for witness who is an accused (crim () 
	Admissible if probative value is greater than prejudicial effect

This favors the accused.  Why not 403?  Policy:  since the accused is being impeached, he gets presumption that the evid is inadm (prejudicial).  403 presumes evid is adm.  If prej.=prob. value(evid n/adm

	609(b) for all witnesses, if conviction or release (whichever is later) is more than 10 yrs, then:
	Probative value must substantially outweigh prejudicial effect


a) 609(a): convictions which are the basis for impeachment must have been punishable by death or imprisonment >1 yr

b) 609(a)(1): evid that ( has prior conviction involving same offense as current charge is n/adm b/c it’s prejudicial since prior involved the exact current conduct for which a ( is on trial.  Consistent w/ Sanders (p. 504)

c) For 609(b) purposes, it must be actual confinement (not probation)

d) For 609(a) purposes, it doesn’t matter if ( was actually imprisoned—just that offenses was punishable for >1 yr

e) Burden for prosecution goes easiest to hardest in chart.  (hardest to introduce something against the accused)

f) Dishonesty or false stmt is narrowly construed.  I.e. bank robbery is not dishonest

g) Logic of 609:  Witness was convicted of a crime so it is more likely that the Witness actually committed the current crime and therefore more likely that the witness has a character or propensity to do unlawful things and therefore, more likely that Witness lied at this trial; this is prohibited by 404(b)

(1) Practically, should do 404 and 404a3 analyses, then 609

h) 609: can use extrinsic evidence to prove the existence of a [felony] conviction

i) Masking:  when Prosecution agrees not to mention the nature of the prior conviction, just that there is a prior conviction.  

(1) This diminishes the prejudicial effect, not all of it, yet the probative value remains.

(2) Jury is lot less likely to use prior conviction for the basis of improper current conviction, if they knew the prior was for a similar crime.

j) M/Limine re prior conviction: 

(1) For the ct to do balancing 609a1 balancing test, the ( must testify to be able to appeal m/limine in ruling (admitting evid of prior conviction).  Luce (p. 517)

(a) This discourages ( from making m/limine(s)

(2) Luce doesn’t hold that trial ct can’t rule on m/limine; it just holds that trial can choose not to.  

k) Interplay between 404(b) and 609:  609(a)(1) is an exception for 404(b)

l) Prior convictions evid in a current civil case:  

(1) Not subject to 609(a) b/c it only applies to criminal—have to do 403 analysis.

6. Impeachment with Evidence of Bias
a) US v. Abel p. 545: can impeach a witness on the grounds of bias

b) 402 allows adm of logically relevant evid, and witness bias is considered relevant.

c) Bias evid is not subject to Rule 608(b) ext. evid or Rule 613(b) collateral conduct

d) How to prove bias?

(1) Cross examination; or

(2) Extrinsic evidence can be used to show bias.  

(3) Proof that witness and the party who called him are related or 

(4) Proof that witness owes the party money.

(a) Not very effective re expert witnesses

(5) Proof that witness has interest in outcome

(6) Proof of a witness’s hostility toward a party

D. Cross-Examination and the Constitution
1. Basically, due to the 6th Amendment Confrontation Clause, a ( should be given wide latitude in x-examining and impeaching a witness.  As long as the x-exam and/or impeachment support (’s theory of the case and they are not prejudicial, they should be admissible.

V. HEARSAY
A. Introduction: 
1. 801(c): Hearsay is an out of ct stmt offered to prove the truth of the matter asserted

a) Out of ct=not made by the declarant while testifying at trial or hearing

2. Hearsay rule according to Tribe & c/l: A said X ( A believed X ( X is true

3. Hearsay Elements
a) Assertion

(1) Stmt must be intended to be an assertion
(a) Can be oral or written 

(b) Can be assertive conduct—non-verbal conduct, if the actor intended it to be a substitute for words.

(2) Whether certain acts are intended to be an assertion:

(a) Test:  nonverbal conduct is used as a substitute for words

(i) 1st ask, what are we trying to prove?

(ii) 2nd ask, was it the person’s intent whose conduct is involved to articulate that fact (which we are trying to prove)

(b) Ex: ship’s seaworthiness.  Captain wanted family for company, not making stmt about ship’s seaworthiness.

(c) Classic ex: of assertive conduct:  pointing at somebody in a line-up or raising your hand

(d) Evid of silence is not hearsay b/c there is no assertion of fact in the silence

(3) Animals and machines can’t make assertions—it has to be a person—so no hearsay.  

(a) “Old Boston” police dog locating a ( is not a stmt

(b) Mechanical speed measurement device is not a stmt 

(c) Still subject to 401, 403

b) Made or done by someone other than a testifying witness on the stand (by an out/ct declt)

(1) It doesn’t matter that the declarant is now at trial, available for x-exam.  Issue is where the stmt was made.   

c) Offered to prove the truth of the matter asserted (TOMA):

(1) If the content of the stmt doesn’t need to be proved, then it’s not hearsay

(a) Ex: Issue is whether ( could speak.  Out/ct stmt is “I can speak.”  This isn’t hearsay.

(2) Query:  “to what issue is the evid being directed?”  After answering this, then you can determine whether the stmt is being offered to prove the TOMA

(3) If evid is offered to prove notice, then it is adm (not hearsay) b/c it not offered to prove TOMA

(a) Ex. In a slip & fall in (’s parking lot, evid is that others had complained to the ( that the ramp in question was slippery when wet.  Not hearsay b/c it shows (’s notice of hazard.

(b) Stmts that are notice are typically not hearsay.

(4) Prior inconsistent stmt used to impeach a witness aren’t hearsay b/c not offered to prove TOMA.  However, ct may still give 105 limiting instruction that the stmt can only be considered for the credibility of the evid, not the facts of the stmt

4. Policy against admissibility of hearsay evidence:
a) Sincerity: insincerity concerns?

b) Perception: faulty perception?

c) Ambiguity: inarticulate? Ambiguous?

d) Memory: erroneous?
5. When SPAM happens:

a) 

       S

        P
(1) A said X ( A believed X ( X=hearsay unless there’s an exception

(2) 

       A

        M

6. Rule 602: to testify to a matter, the witness must have personal knowledge (heard, smelled, saw, tasted, or touched) of the matter for the evid to be admitted

a) This doesn’t apply to experts

b) 801 and 602 work together

7. Legal Propositions (stmts of independent legal significance) are not hearsay

a) Ex: k between A & B.  Witness testifies he heard A say “I offered to sell my car for $500.”  Not hearsay b/c this is the law of contracts—not an assertion of fact.

8. Stmts showing duress are not hearsay

a) “Subramaniam”:  Terrorists made ( carried guns, he was arrested.  (’s defense=duress.  Evid at issue is (’s testimony about what terrorists said to him.  Stmts showing duress not hearsay b/c they aren’t offered to prove TOMA. 

(1) We care about content, but given duress requirements, we are just offering to show that terrorists said it (duress) – not to show that what terrorists said was true

9. In presenting evid, if you can do it w/out the assertion portion and it is still probative, then it is not hearsay.  

a) If other evid is needed to prove a decl believed his assertion, then not hearsay

b) If you have other evidence that supports what the stmt says, then you probably don’t have hearsay.  (See State v. Bridges – Ronald McDonald case)

B. PRELIMINARY FACT QUESTIONS (PFQ) R.104
1. Intro

a) Ct always decides (admits the evid); jury decides the weight it is given

b) 104(a) “preliminary fact questions” and 104(b) “conditions of fact” are the same thing

c) Difference between 104(a) and 104(b)(burden of proof

(1) 104(a) preponderance of evidence—higher than 104(b)

(a) Ct is not bound by the FRE in determining PFQ, i.e. hearsay could be used w/ out any other evid (bootstrapping)

(2) 104(b) a reasonable jury could decide that the evid is sufficient to support a finding of the fulfillment of the condition (pfq)—almost always admitted

(a) Ct is bound by the FRE, so would need more than just the hearsay stmt

d) Majority of PFQs are created by the FRE

(1) I.e. dying declarations exception:  four factual elements/questions which must be met

(2) The majority of PFQs tend to be 104(a)

e) 602 trumps 104(a).  If you did 602 analysis, would find that whether witness has personal knowledge is a 104(a) PFQ and preponderance of evid showing is required, but 602 trumps and says only have to find by sufficient evid that W has personal knowledge

2. Test
a) If answer to PFQ=yes, would evidence be relevant?

b) If answer to PFQ=no, would evidence be relevant?

c) If there are different answers, then 104(b) applies b/c relevancy depends on the answers to the PFQ

d) If the same answers, 104(a) applies b/c the evidence is relevant regardless of the answer to the PFQ.

3. Bootstrapping:  using the PFQ to satisfy the element itself

a) N/allowed w/ 104(b)

4. Distinguishing between 104(a)/(b) not a problem on exam(read call of the question
C. Hearsay Exceptions
	EXCEPTION
	RULE

	2) Dying Declarations
	804(b)(2)

	3) Excited Utterance
	803(2)

	4) Present Sense Impression
	803(1)

	5) Admissions exceptions
	801(d)

	6) Former Testimony exception
	804(b)(1)

	7) Declarations Against Interest
	804(b)(3)

	8) State of Mind
	803(3)

	9) Medical Diagnosis or Treatment
	803(4)

	10) Prior Identification
	801(d)(1)(C)

	11) Past Recollection Recorded
	803(5)

	12) Business Records
	803(6)

	13) Public Records
	803(8)

	14) Learned Treatises
	803(18)

	15) Judgment of Prior Conviction
	803(22)

	16) Reputation Concerning Personal/Family History
	803(19)

	17) Market Reports
	803(17)

	18) Forfeiture by wrongdoing
	804(b)(6)

	19) Catchall Exception
	807


1. Generally:

a) 803 exceptions:  doesn’t require the declarant to be unavailable

b) 804 exceptions:  declarant must be unavailable

(1) 804(a)(1)-(5) unavailability=

(a) privilege

(b) refusal to testify

(c) witness can’t remember

(d) death, physical/mental illness

(e) unable to locate

c) Double hearsay 805: if you have double hearsay, then need an exception for each level

2. Dying Declarations 804(b)(2)
a) Elements
(1) Declarant unavailable at the time of trial to testify

(2) Declt believed his death was imminent

(a) Didn’t have to die

(b) This is a 104(a) PFQ

(3) Concerning the cause or circumstances of impending death

(a) This is a 104(b) PFQ

(4) Prosecution for homicide or civil action

b) Rationale
(1) Jury is deprived of a critical witness

(2) Danger of insincerity is reduced

(3) Don’t want to reward a party w/ the benefit of the hearsay rule b/c they have killed the declt

c) Declt must have personal knowledge

3. Excited Utterance 803(2)
a) Elements
(1) Evidence relating to a startling event/condition
(a) Whether there was a startling event/condition is a 104(a) PFQ
(2) Stmt made while declt is under stress of excitement

(a) 104(a) PFQ
(3) Excitement caused by startling event/condition

(a) Interpreted broadly, so long as the excited utterance has something to do w/ the event that caused it

b) Rationale
(1) Dangers of sincerity and memory are reduced b/c

(a) Sincerity:  if excited, hard to think of a lie

(b) Memory: event is close in time to the stmt

c) Timing is very important, as excitement wears off over time
4. Present Sense Impression 803(1)
a) Elements: a stmt…
(1) Describing or explaining an event/condition

(a) 104(a) PFQ
(b) Booth:  must have proof that the perceived event took place, before a stmt describing it can be admitted

(i) But, ct could rely on the stmt alone to prove that the event took place (bootstrap)

(c) Stmt must describe the perceived event.  This is narrower than excited utterance (stmt must be merely relate to the event)

(2) Made while declt was perceiving the event/condition OR immediately thereafter

(a) Very narrow; Bartels thinks 30 seconds would be too long

(b) Written stmts hardly ever qualify

b) Rationale
(1) B/c made at the same time or close thereto, memory and sincerity are reduced

c) More stmts admitted under excited utterance than present sense impression b/c the latter is more narrow

5. Admissions Exception to Hearsay 801(d)
a) Look for an admission first before any other exception
b) 801(d)(2): No personal knowledge is required

c) 801(d)(2)(A): “Personal Admissions” exception

(1) Elements
(a) Stmt by a party

(i) 104(b): Whether the stmt was made by a party

(b) Being offered against that same party

(2) 602 personal knowledge:  doesn’t apply to admissions that are offered under 801(d)(2)

(3) Rationale
(a) Fairness:  if ( says something that hurts him, ( can use if it is relevant

d) 801(d)(2)(B):  “Adoptive Admissions” exception

(1) Elements
(a) A stmt by anyone the truth of which a party has a manifested adoption or belief

(i) 104(a) PFQ:  whether the party manifested adoption or belief

(ii) Hoosier:  if there’s silence, you ask “did the silence manifest an adoption or belief in the other person’s stmt?”—this is a package of evid

(b) Offered against that party

e) 801(d)(2)(D): “Vicarious Admissions” exception

(1) Elements
(a) A stmt by agent/emp’e of a party

(b) Concerning a matter w/in the scope of agency/emp’e

(i) Corroborating evid must be furnished to prove emp’t relationship exists:  bootstrapping isn’t enough.  

(c) Made during agency/emp’t relationship

(d) Offered against that party (same party as #1)

(2) Rationale
(a) The party-opponent doesn’t manifest agrmt in the stmt, but it is attributable to him b/c of the legal relationship

f) 801(d)(2)(C): “Vicarious Admissions” exception

(1) Elements
(a) A stmt by an agent of a party 

(b) Agent was authorized to make stmt concerning the subject

(i) “Authorized person” element usually only applies to board of directors and officers

(ii) Mahlandt: bd meeting minutes are admissible against agents of the board, but not emp’es—under the authorized person element

(c) Offered against that same party 

g) 801(d)(2)(E): “Co-Conspirator Exception”

(1) Elements:
(a) Stmt by a co-conspirator of a party

(b) During and in furtherance of a conspiracy

(i) 104(a) PFQ: whether a conspiracy exists

(a) 801(d)(2) 2nd sentence: No bootstrapping is permitted:  contents of stmt is insufficient to establish the existence of the conspiracy

(ii) 104(a) PFQ: whether the stmt was in furtherance of a conspiracy

(a) Ct can allow the admission based only on the stmt itself

(c) Offered against that party

(2) Rationale:

(a) If you’re in a conspiracy w/ others, you should be stuck w/ the stmts made by co-conspirators.  Otherwise, conspiracy would be hard to prove.

6. Former Testimony Exception 804(b)(1)
a) Elements
(1) Declt is unavailable

(2) Prior testimony at a trial, hearing or deposition

(3) Party against whom stmt is offered had the opportunity and a similar motive to develop declt’s testimony at the prior setting, either through direct or x-examination

b) Rationale
(1) All SPAM dangers are taken care of b/c of oath and the witness is subject to x-examination.

c) Evid admitted under this exception is read to the jury, it’s not admitted into evidence

d) If you have dead witness who testified earlier, consider this exception

e) You must be prepared to prove that the declt is unavailable if other side won’t concede same

7. Declarations Against Interest Exception 804(b)(3)
a) Elements
(1) Declt is unavailable

(2) Stmt at the time it was made was so far against declt’s pecuniary, proprietary, civil, criminal interests that a reasonable person would have not made the stmt unless he believed it to be true

(a) Pecuniary=monetary interest

(b) Proprietary=interest in property

(3) If the stmt is offered to exculpate the accused, it is n/adm unless corroborating circumstances clearly indicate the trustworthiness of the stmt

(a) The ct can look at any evid, adm or n/adm, to satisfy the corroborating evid requirement

(b) If the stmt is offered by the prosecution to inculpate the (, no corroborating evid is needed.

b) Rationale: sincerity

c) This is different from the admissions exception b/c the stmt was made by an unavailable 3rd party—not by a party-opponent at the present proceeding

d) If the 3rd party is getting something out of making the stmt (i.e. waiver from liability), then 804(b)(3) won’t allow the stmt to be admitted

8. State of Mind Exception 803(3)
a) Important parts of 803(3): 

(1) Any stmt is a stmt of declt’s then existing state of mind.  However, it can’t be past tense

(2) “but not including clause”: any stmt is a stmt of memory belief, so have to look at whether the stmt is offered “to prove the fact remembered or believed.”

(a) “but not including” clause excludes (doesn’t adm) facts outside of the declt’s head

(3) Proving the fact remembered or believed: 
(a) Fact=a fact in the world outside of the declt’s mind at the moment the declt speaks

(i) If inside declt’s head(the “but not including” clause is n/a and it is adm
b) Rationale:  no problem w/ memory or perception b/c they are inside declt’s head

c) Hillmon:  stmt of future intent is adm b/c the future is not a fact yet(no memory or perception problems

d) Ex: “I am in Tempe.”=n/adm b/c the fact that she’s in Tempe is outside her mind, and “but not including” clause applies.

(1) “I was in Tempe.”=n/adm b/c it’s past

(2) I am going to Tempe.”=adm b/c it’s future

e) Test
(1) Is the stmt being offered to prove the fact believed or remembered—where fact means something outside the declt’s mind at the moment the stmt was made?  If yes(n/adm

(a) “But not including” clause should be the focus.  

f) Stmt as to what you’re going to do is adm, but your stmt about what somebody else is going to do is n/adm

g) Also allows for adm of stmts regarding declts then existing physical condition—these can’t be recollections

9. Medical Diagnosis or Treatment R.803(4)
a) Not hearsay if made for purposes of medical dx or description of medical history or past or present symptoms

(1) Can only describe the general character of the cause or external source of the injury.

b) Stmts can be made to a doctor, nurse, or friend

c) Stmts made in an IME are covered

10. Prior Identification Exception 801(d)(1)(C)
a) The prior ID is hearsay, but 801(d)(1)(C) is the exception

b) Elements:
(1) Stmt of identification of a person

(2) After perceiving (seeing) him

(3) Declt has to testify

(4) Declarant must be subject to x-examination regarding the stmt (this means meaningful x-examination)

c) Usage:
(1) If victim/witness can’t recall making a prior ID, then police officer may testify that the victim/witness did so in fact make a prior ID.

(a) Not always the case—see grid

d) Owens: the victim/witness identified the ( once at the pre-trial line-up, but now (at trial) he can’t remember (has no way of testifying as to whether his prior ID was accurate), but he remembers making the ID.  Also, he can’t ID the ( at trial.  Nonetheless, the ct still finds the witness was subject to meaningful x-examination, and the prior ID was admissible.

e) Prior ID is not an impeachment method; it is used to prove the truth of the matter.

f) R.801(d)(1)(C) Grid
	
	W’s present memory of event/person = evid of st/id (W identified at trial)
	W’s present memory of event/person ≠evid of st/id (can’t ID at trial)
	W cannot now testify whether st/id was accurate (at trial can’t ID the ()

	W’s present memory of st/id = evid of st/id (remembers making prior ID)
	Admissible
	Admissible
	Admissible (this is Owens)

	W’s present memory st/id ≠evid of st/id (W doesn’t remember making prior ID)
	Admissible
	Admissible
	Admissible

	W cannot now testify whether or not he/she made the st/id
	? Bartels doesn’t think so.
	Admissible
	No, b/c there is no way to x-exam (all answers to x-exam would be “I don’t remember”


(1) “St/id” means W’s prior stmt of identification

(2) “=” means consistent with

(3) “≠” means “inconsistent with”

(4) “W” means the declt/witness

11. Past Recollection Recorded 803(5)
a) Elements
(1) Must have a memo/record

(2) Witness had knowledge, but now has insufficient recollection (to testify fully and accurately)

(3) Witness made or adopted the memo/record

(4) Made or adopted when the witness’s memory was fresh

(5) Memo/record reflect the witness’s knowledge correctly

b) Rationale: memory

c) Witness who made or adopted the memo/record must be a witness at the trial

d) Can use anything to refresh the witness’s memory subject to R.403

e) This allows you to use something (memos/records) to refresh the witness’s memory, but you can’t have the thing admitted.  I.e. it can be read to the jury, but not given to them b/c of the spam danger that the memo/record be competent evid

(1) I.e. police report and police officer:  contents of the report can be admitted, but not the report

12. Business Records Exception 803(6)
a) Elements
(1) Record of events

(2) Made at or near time of the events

(3) By, or from information transmitted by, a person with knowledge in the regular course of business.  

(a) Person w/ knowledge must have a business duty to transmit the info.

(4) Records are kept in the regular course of business

(5) It is regular course of business to record such an event

(6) All of the above, as shown by a qualified witness’s testimony (custodian) or certification (certified records)
(7) Unless…the method or circumstances of the record preparation indicate lack of trustworthiness

b) Rationale
(1) Sincerity is not an issue.  Docs are usually trustworthy b/c the business must rely on it.

(2) Practical:  this is usually the best evidence we’re going to have of the events b/c people can’t remember them

(3) Generally:

(4) Police reports ≠ business records

(5) If we have: Record says w screamed X, this is double hearsay.  Record could be adm under business record, but need another exception for “W screamed X”

(6) Bystander witness stmts in a police report creates double hearsay, and an exception (not business record) is needed for the bystander’s stmt to be admitted

(7) 803(6) can take care of several levels of hearsay evidence especially when the evidence travels down a long chain of communication, i.e.: officer, supervisor, lieutenant, chief, etc. w/in the business.  

(a) The only thing that could possibly stop it is the lack of trustworthiness

(8) In a medical record, not all stmts may be admitted under this exception b/c the doctor may not have a duty to record it.  (Williams case p. 267)

c) Company accident reports

(1) Critical inquiry is whether the reports are trustworthy.  This is determined by figuring out if it is in the report-maker’s regular course of business to do so.  

(a) Palmer:  not engineer’s regular c/b—records may be untrustworthy

(b) Lewis: okay b/c it wasn’t engineer who was involved in the accident making the report

(c) Yates: it is doctors regular c/b to make reports

13. Public Records Exception 803(8)
a) Elements:
(1) Records/reports/stmts/data compilations of an event in any form of public offices or agencies setting forth:

(a) Activities of the office or agency

(b) Matters observed pursuant to a duty imposed by law excluding in criminal cases matters observed by police & law enforcement

(c) In civil actions and against the gov’t in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the source indicates untrustworthiness

(i) Opinions are adm, as long as they are factually based

(2) properly prepared by a public official

(3) Public official had a duty to record the event

b) Police reports are admissible as an 801(d)(2)(C) or (D) admission against the state

(1) Never admissible against the (
c) Rationale: records are trustworthy
d) Oates is the rule for Course

14. Learned Treatises Exception 803(18)
a) Elements:
(1) Statement in a published treatise, etc.

(2) On subject of medicine, history, or other science or art

(3) Established as a reliable authority by:

(a) An expert or
(b) Judicial notice

(4) Stmts that are going to be offered must be called to the attention of expert witness at trial on x-exam or must be relied upon by the expert during direct examination

b) Rationale:
(1) Reliability:  people don’t publish things unless they’ve been careful & honest

c) Such evid can only be read, not entered into evidence.

15. Judgment of Prior Convictions Exception (803)(22)
a) Can be used to impeach a witness under 609—now it’s being used to proof TOMA

b) Elements:
(1) Evid of a final jgmt entered after a trial or upon a plea of guilty, but not no contest

(a) Crime must have been punishable by 1 yr+ or death

(2) To prove any fact essential to sustain the jgmt (to support proponent’s theory of the case in the current (later) trial)

c) Appeal pending in prior jgmt doesn’t affect admissibility (( argue this)

16. Reputation Concerning Personal/Family History Exception 803(19)
a) Can testify as to family relationships under this rule

17. Market Reports Exception 803(17)
a) To show a loss, say if you’re swindled out of stock, could use NY Times for that date under this rule, or any generally relied upon by the public market indices

18. Forfeiture by Wrongdoing Exception 804(b)(6)
a) 104(a) PFQ:  did the ( engage in wrongdoing?  Was it intended to procure the unavailability of the declrt as a witness?  Did it do so?
19. Catchall Exception 807: don’t use unless question specifically asks for it
a) Elements
(1) Stmt not covered by R.803 or R.804

(2) Equivalent circumstantial guarantees of trustworthiness (equivalent to stmt that would be covered by 803 or 804)

(3) Evid of a material fact

(4) Stmt must be the most probative evid that is reasonably available

(5) General purposes of rules & interests of justices must be served by the adm of the stmt

(6) Must give notice to the adverse if you’re going to use this exception

D. HEARSAY AND THE CONSTITUTION: THE CONFRONTATION CLAUSE
1. Elements:
a) When the prosecution is offering a piece of hearsay evid there is no violation of the Confrontation Clause if:

(1) If evid falls into a firmly rooted exception to the hearsay rule.  BUT, declt must be present or unavailable if and only if evid is based on the prior testimony exception (otherwise it doesn’t matter) AND

(2) If evid has particularized guarantees of trustworthiness OR

(3) Declt is now subject to meaningful x-exam regarding the subject

2. Theory behind Confrontation Clause Objections

a) Confrontation means to actually x-examine.  

b) When hearsay exception is allowed the declarant technically becomes a witness against the (.  

c) Confrontation in x-examination is aimed at assuring the reliability and trustworthiness of a stmt against a (.  

d) If a hearsay stmt is reliable then there should be no confrontation problem.

3. Due Process right to present evid per Chambers
a) Elements
(1) Evid was unusually reliable b/c they were made against criminal interest, spontaneous, made to close friends, made close to the events in question, corroborated by other evid, and witness is available to be x-examined.

(2) Evid was critical to the defense

b) State (prosecution) has no right to Due Process, and they have no constitutional right to confront witnesses

VI. SUBSEQUENT PRECAUTIONS R.407
A. Intro:

1. R.407 is a rule of exclusion

2. Rationale: to avoid discouraging people from repairing defective products, premises, etc.

B. Test:
1. Evid of a measure taken after the incident in question

2. Measure if taken previously (before the event), event would have been less likely to occur

3. Evid of measure is offered to prove negligence, culpable conduct, product liability

C. Generally

1. Rule 407 doesn’t care about causation of the measure.  Only concerned w/ the temporal aspect that the repair was taken after the event 

a) It’s okay if the measure was taken before the event in issue

2. Measures don’t have to be physical:  firing an emp’e after an accident is a remedial measure

3. How to get subsequent remedial measures admitted:
a) Can use to prove feasibility of precautionary measures—only if controverted 

b) Can use to impeach

VII. EVID CONCERNING COMPROMISES & OFFERS TO COMPROMISE R. 408; PAYMENT OF MEDICAL EXPENSES R. 409; CERTAIN CRIMINAL PLEAS R.410; AND INSURANCE R.411
A. EVID CONCERNING COMPROMISES & OFFERS TO COMPROMISE R. 408
1. Elements: n/adm if
a) Evid of furnishing/accepting/offering to furnish or accept

(1) Evid of conduct or stmts made in compromise negotiations is also n/adm

(a) This includes admissions in settlement negotiation letters

b) For valuable consideration

c) To compromise claim

d) Disputed as to validity or amount,

(1) Amount or validity must be in question

e) Offered to prove [in]validity of claim or its amount

2. Rationale
a) Don’t want to discourage settlement or offers therefor.  

3. Guidelines
a) This type of evid can’t be offered to impeach b/c it would create a large loophole.  

(1) The probative value is substantially outweighed by the prejudicial effect of the jury using the evid to find liability, also not intent of the drafters

b) If there is no dispute then it is adm

B. PAYMENT OF MEDICAL EXPENSES R. 409
1. Rule:
a) Evid of offering/promising to/paying to pay medical expenses is n/adm to prove liability

2. Guidelines
a) This is a rule of exclusion; only excludes the offer—not other stmts/admissions therein.

C. CERTAIN CRIMINAL PLEAS R.410
1. Rule:
a) This rule excludes evid of guilty pleas and nolo contendere which were later withdrawn are n/adm against the (
D. INSURANCE R. 411
1. Evid that a person was insured against liability is n/adm to prove negligence or culpable conduct;

a) Evid of insurance is adm to show ownership, agency, control, or bias or prejudice of a witness

VIII. PRIVILEGES
A. General Guidelines:

1. Law of privileges is governed by the c/l

2. Privilege only protects the communication itself—not the underlying information
3. Only holder of privilege can waive privilege
a) Privilege is not waived by mere testimony; only waived when communication is disclosed (not when the subject matter)

4. Work Product ≠ privilege.  Work product is more broad

B. ATTORNEY-CLIENT PRIVILEGE R.503
1. Elements
a) Evid of a communication

b) Between a clt and an atty

(1) In the case of a corp.

(a) Emp’e(corp. atty

(b) At the direction of corp. superior

(c) Re matter w/in the scope of emp’t

c) For purposes of facilitating the rendition of legal services

d) Communication must have been intended to be confidential

2. Exception
a) 503(d)(1) Crime/fraud exception
(1) Clt seeks atty’s help in committing or planning to commit a crime

(a) Doesn’t apply if crime has already been committed

3. Guidelines in addition to VIII.A

a) No formal relationship needs to have been formed between the atty & clt—just consultation w/ a view towards obtaining the atty’s future legal services

b) Clt is the holder of the privilege
c) Inadvertent disclosures:

(1) Eavesdropper doesn’t destroy privilege.  Relevant inquiry is whether it was waived

(a) Carelessness, such as talking at a bar, can waive privilege

d) Communications between clt and her representative and the atty’s or her representative are covered by the rule

e) For communications between corp. atty, be sure to analyze each element therefor

C. Physician-Patient Privilege
1. Guidelines:
a) Just like atty-clt, just substitute md for atty & pt for clt

b) Pt is the holder

2. Not in FRE; probably no such thing in fed cts, states laws are subject to a large number of exceptions:

a) If a pt, puts his phyisical/medical condition in issue (suing for damages)(privilege is waived

b) Privilege doesn’t apply in criminal cases

3. Psychotherapist Privilege
a) Elements:
(1) Communication

(2) Between pt and psychotherapist (includes licensed social workers)

(3) For purposes of mental/emotional dx/tx

(4) Intended to be confidential

b) Rationale for recognizing this instead of md/pt?
(1) Atmosphere of trust, etc., is more essential to psychotherapy than to general medical tx

D. Marital Privileges
1. Spousal Testimonial Privilege
a) Guidelines

(1) Applies only to/in criminal cases

(2) Testifying spouse holds the privilege not to testify

(3) ( doesn’t get to invoke the privilege

(4) There’s no privilege to testify in favor of your spouse

(5) You must be married at the moment of your testimony

(a) Doesn’t matter if not married at time of the communication—privilege will apply unless the ct finds bad purpose for the communication

b) Marital privilege rule for the course is Trammel, but is not superseded rule

2. Confidential Spousal Communication Privilege 
a) Guidelines
(1) Evid of a communication to a spouse

(2) Made in confidence

(3) During marriage

(a) If divorced at trial—irrelevant

(4) Communicator holds the privilege to prevent spouse from testifying to that communication

(5) Applies in any case, criminal or civil.

3. Differences between the marital privileges:

	
	Spousal Testimony Privilege
	Confidential Spousal Communication Privilege

	Holder of Privilege and who can waive?
	person testifying 
	Communicator of info

	When Married?
	At time of testimony
	When communication made


E. Clergyperson Privilege
1. Any person has a privilege to prevent disclosure of confidential communication that the person made to his clergymen for the purpose of seeking spiritual advisement
2. This is part of fed c/l
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