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I. Relevance

FRE 401:  Relevant evidence means evidence having any tendency to make the existence of any fact of  consequence more or less probable than it would be without the evidence.

FRE 402:  All relevant evidence is admissible; irrelevant evidences is not

A. Fact of Consequence: relative, dependant upon the circumstances; determined by the substantive law

1. TEST: A person who [the evidence] is more or less likely to [do the fact of consequence] than a person who [not the evidence]. (this is a restatement of the equation and of FRE 401)

2. Determining our fact of consequence depends upon our world-view

3. Must be careful in deciding what is the fact of consequence—this may change the relevancy of evid and how to argue the case.

4. Policy:  FRE 401/402 is for efficiency by limiting what evid may be entered; efficiency is so important, there is a lot of evid that isn’t admissible even though it’s relevant

B. Any tendency . . . more or less probable(really means any! If 1% more or less likely, than evidence is relevant.

FRE 403:  Although relevant, evidence can be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

C. To exclude relevant evidence, the probative value must be substantially outweighed (high standard)

1. Scope of Review:  abuse of discretion

2. Undue burden is usually “propensity logic” (he did it before, so he’ll do it again)

II. Character, Habit, and Similar Happenings Evidence

A.  Character

FRE 404(a):  Evidence of a person’s character isn’t admissible to prove action in conformity (or non-conformity) on a particular occasion.

1. Can never use character evid to show action on a particular occasion in a civil case; may use it to show something else.

FRE 105:  when evidence is admissible for one purpose, but not another, the court shall, upon request, give limiting instructions

a. Don’t forget 403!  When limiting instructions aren’t enough, then may exclude under 403.

2. Action in Conformity:  using character to show that the person acted in a certain way on a particular occasion; impermissible propensity logic.

3. Method of getting character evidence:  by reputation or opinion only; on cross, may inquire into specific instances. FRE 405(a).  

a. Reputation questions may be in the form of “have you heard” or “did you know”

b. May only inquire into specific instances on cross:

i) Cross examiner can ask a character witness about any acts, convictions, arrests about the person they have been called to testify about because these all add to a person’s reputation.  Michelson. 

ii) Must have proof that the convictions and arrests actually occurred.  Id.
iii) Policy: promote efficiency and not confuse the jury who might think character evid is more important if could start calling bad character witnesses whenever one wants.

4. When character is essential element of charge, claim, or defense, then proof of specific instances of conduct is admissible.  405(b) (i.e. libel)

a.  Policy:  when character is essential to prove a charge, claim, or defense, it will never require conformity with an action and won’t violate FRE 404(b).

5. Exceptions to 404(a) only for criminal cases:

FRE 404(a)(1):  Evidence of pertinent character offered by a criminal defendant or by the prosecution to rebut the same; or evidence of pertinent character of the victim offered by the defendant or evidence of the same trait of the defendant offered by the prosecution.

FRE 404(a)(2):  Evidence of pertinent character of victim offered by criminal defendant or by prosecution to rebut same; or evidence of victim’s peacefulness offered by prosecution in a homicide to rebut evidence that the victim was the first aggressor.

· Why the difference?  In homicide, D killed the only witness who could testify otherwise.  Not as important to use that type of character evidence when the victim is still alive.

a. Pertinent trait or character:  pertinent is higher standard than relevancy

b. Generally, the defendant must start the “mud-slinging”

FRE 404(b):  Evidence of prior acts is not admissible to prove character in order to show conformity therewith.  It may, however, be admissible for other purposes . . . 

6. “Other Purposes” include:

a. Res gestae:  complete the story of the crime on trial

b. Prove plan, scheme, or conspiracy for the crime on trial

c. Signature:  prove that other crimes are so nearly identical as to earmark them as the accused’s handiwork; must be unusual and distinctive

i) Purpose: when this evid is very specific and very unusual it really isn’t “character” any more b/c character is general.  If the evid isn’t character than it’s not prohibited by 404(b). Carrillo
d. To show passion/propensity for unusual/abnormal sexual relations

e. To show, by similar acts, that the act in question wasn’t inadvertent, accidental, involuntary, or w/o guilty knowledge

f. Establish motive

g. Establish opportunity:  access/presence at scene; possessing distinctive/unusual skills nec to complete crime

h. Show malice, deliberation, or specific intent

i. Prove i.d.

B.  Habit

FRE 406:  Evidence of habit of a person or routine practice of an organization is relevant to prove conduct on a particular occasion was in conformity with the habit or routine practice

1. Unless close to “always” then not a habit.

2. More specificity, regularity, and numerous(not character any more (like m.o.); escapes 404(b)

C. Similar Happenings:  no specific rules—just 401 and 403; similar happenings happens to more than one person, while habit is what happens to one person.

III. Evidence of Prior Sexual Conduct

1. FRE 412-15 modify 404 and 405 regarding evid of prior sexual conduct

FRE 412(a):  Evidence offered to prove (1) that a victim engaged in other sexual behavior or (2) any victim’s sexual predisposition is inadmissible in civil or criminal cases except as provided in 412 (b) and (c).

FRE 412(b)(1):  In criminal cases, the following evidence is admissible:  (A) specific instances of sexual behavior by the victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence; (B) specific instances of sexual behavior by the victim with respect to the accused to prove consent; (c) evidence, which excluded, would violate the accused’s constitutional rights.

FRE 412(b)(2):  In civil cases, evidence to prove a victim’s sexual behavior or predisposition is admissible if otherwise admissible under the FRE, if its probative value substantially outweighs the harm to any victim and of unfair prejudice to any party.  Evidence of the victim’s reputation is admissible only if it has been placed in controversy by the victim.

2. FRE 412(b)(2):  “otherwise” admissible means it has to meet 404 and 405 first, before turning to the balancing test

a. 412(b)(2) test turns the 403 test on it’s head( probative value must substantially outweigh undue prejudice (instead of undue prejudice outweighing probative value)

FRE 413(a):  In criminal case where defendant is accused of a sexual assault offence (defined in 413(d)), evidence of defendant’s commission of another offense(s) of sexual assault is admissible. . . (conviction not required)

3. Sexual Assault Offences, 413(d):  

a.  Conduct under 18 USC 109A 

b. Nonconsensual contact between (’s body or object and the genitals or anus of another

c. Nonconsensual contact between (’s genitals/anus and any part of another’s body

d. Deriving sexual pleasure/gratification from inflicting death, injury, or pain upon another

e. Attempt/conspiracy to commit any of the above

FRE 415(a): In civil case based upon a party’s alleged commission of a sexual assault, evidence of prior commission of another offense(s) of sexual assault is admissible and may be considered as provided in FRE 413 and 414.

IV. Cross Examination 

(  leading question:  a question which, in context, which suggests its own answer

1. Four aims of cross-examination:

a. discredit this witness

b. discredit another witness with this witness’ testimony

c. Corroborate the testimony of another witness with this witness’ testimony

d. Use this witness’ testimony to independently contribute to the favorable development of your own case.

FRE 611(c) Leading Questions: Leading questions shouldn’t be used on direct except as necessary to develop testimony.  Leading questions should be permitted on cross.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.

2. When a witness changes his testimony on direct, this is a situation where it is “necessary” to develop testimony.

3. Can’t call a witness just to impeach them with a prior inconsistent statement(must call for a legitimate reason, then if witness “lies” may impeach

4. Cross limited to subject of direct.  FRE 611(b)
a. Upon the court’s discretion, may allow non-leading questions on cross for efficiency reasons (i.e. when direct doesn’t broach a necessary subject, and the other party would have to call the witness back later to do another direct.)

V.  Impeachment

FRE 404(a)(3):  Evidence of the character of a witness is admissible as provided in 607-609. 

FRE 607:  Any party may attack a witness’ credibility.

1. Impeachment with Prior Bad Acts
FRE 608(b):  Specific instances of collateral conduct of a witness for the purposes of attacking/supporting the witness’ credibility and character for (un)truthfulness, other than conviction of crime (defined 609), may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of (un)truthfulness, be inquired into on cross of the witness (1) concerning the witness’ character for (un)truthfulness, or (2) concerning the character for (un)truthfulness of another witness as to which character the witness has testified.
(  Extrinsic evid:  not out of the mouth of the witness you’re trying to impeach

(  Collateral evidence:  is the evid relevant for any purpose other than showing the witness’ character for truthfulness or untruthfulness? The impeachment is collateral when the statement is not independently relevant to some issue other than impeachment

a. Under 608(b), can ask about any collateral evidence as long as it is intrinsic, involves the (un)truthfulness of the witness, and is about a specific instance.

b. Cross-examining atty may impeach a witness by asking the witness about any specific instance of (un)truthfulness, but can’t call other witnesses to rebutt or verify

1) Policy:  Even if the witness lies on cross, and you can prove it, we won’t let you(efficiency purpose

c. Atty can’t ask the question if the answer implicates the witness’ 5th A right, especially if the witness it the (.  

1) Policy:  To protect the ( from unfair prejudice of pleading the Fifth

2) When a witness voluntarily testifies about a specific subject, then he has waives his 5th A rights regarding that subject and the atty can ask the question

d.  If not collateral, then may prove by extrinsic evidence

2. Impeachment with Prior Inconsistent Statements

FRE 613(a):  When examining a witness regarding a prior statement, the statement doesn’t need to be shown nor disclosed to the witness.

FRE 613(b):  Extrinsic evidence of a prior inconsistent statement by a witness isn’t admissible unless the witness is given the opportunity to explain/deny the statement and the opposing party can cross the witness. Except for party-opponent admissions.

(  Party-opponent admission: a statement of a party to be used against that party. FRE 801(d)(2)

a. When introducing extrinsic evidence, the prior inconsistent statements must pass 608(b) (the statement isn’t offered to prove collateral conduct) and 613(b)

b. Standard for 613(b):  

i) Witness must be given the chance to respond 

ii) Witness must be available for cross

c. If it’s intrinsic evidence of a prior statement, then under 613(a)

3. Rehabilitation/Prior Consistent Statements

FRE 801(d)(1)(B):  A statement isn’t hearsay if declarant has testified at trial, is subject to cross, his statement is consistent with his testimony, and the statement is offered to rebut charged of recent fabrication or improper motive.

a. Temporal Aspect:  In order to “rebut,” the prior statement must have been made before the declarant’s reason to fabricate or improper motive would have arisen.

b. “Charge of recent fabrication or improper motive”:  req’s more than simple impeachment

c. The witness must testify to the subject matter to use a prior consistent statement.  It’s not consistent if they didn’t testify to it.

FRE 106:  When a part of a written or recorded statement is introduced, the adverse party may require the introduction at that time of any other part of that statement or any other statement which out in fairness to be considered contemporaneously with it.

a. Purpose: prevent parties from creating false impressions by taking things out of context

b. When a portion of a statement creates a misunderstanding which can only be remedied by another part or whole of the statement, then the statement becomes relevant; when a misunderstanding occurs, it become a fact of consequence.  FRE 401.

4. Impeachment with Opinion and Reputation Testimony
FRE 608(a):  The credibility of a witness may be attacked/supported by evidence in the form of opinion or reputation, subject to these limitations: (1) evidence may refer only to the character for (un)truthfulness, AND (2) evidence of truthful character is admissible only after the truthfulness of a witness has been attacked by opinion or reputation evidence.

*Still subject to 403

a. Opinion or reputation evidence of truthfulness can only be offered after the witness has first been attacked.

b. Any witness’ credibility may be attacked; there is no end point to 608(a).

c. 608(a)(2) Test:

i) Inquire into spec instance of conduct, 

ii) Probative of the (un)truthfulness of a witness

iii) Probative of character of witness of which person testifying knows about.

5. Impeachment with Prior Convictions

FRE 609(a)(1): Evidence that witness (not the accused) has been convicted of a crime shall be admitted, subject to 403, if the crime was a felony.  Evidence that the accused has been convicted of a felony is admissible if the probative value (regarding issue of credibility) outweighs its prejudicial effect. 

a. Requirements for witness:

i) Convicted

ii) Crime punishable by 1+ year in prison (felony)

iii) 403 standard met

b. Requirement for accused (criminal defendant):  

i) Convicted 

ii) Crime punishable by 1+ year in prison (felony)

iii) Admitted if prob value outweighs prejudicial effect

c. 609(a)(1) assumes that any prior felony conviction has some probative value with regard’s to the witness’ credibility

d. Preserving appeal:  defendant must testify even if judge errs in ruling that evidence is admissible; defendant can testify to prior conviction on direct but gives up the right to appeal on that ruling (must choose between preemptive strike or preserving appeal)

FRE 609(a)(2): Evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

a. Must be deceitful, untrue, or falsifying conduct

b. No balancing at all; it is simply admissible

FRE 609(b):  If more than 10 years has passed since conviction or release (whichever is later) than evidence of prior conviction not admissible unless party trying to get it in can show that the conviction’s probative value substantially outweighs its prejudicial effect AND written notice was given to the adverse party of intent to use the evidence.

6. Impeachment with Bias

(  bias:  any evid that makes it more or less likely that a witness is predisposed to favor or disfavor one of the parties.

a. No specific rule for bias; apply 401 and 403

b. Evidence of bias is not subject to 608(b): Specific instances of conduct to show bias is admissible; doesn’t implicate 608(b) b/c bias isn’t evidence of character

c. Witness doesn’t have to be given the chance to respond to impeachment by bias

VI.  
Hearsay

FRE 801(c):  “Hearsay” is an out-of-court statement offered into evidence to prove the truth of the fact asserted by the declarant, solely on the ground that when a person asserts that a fact is true, that fact is more likely to be true.

FRE 802: Hearsay is not admissible unless otherwise provided. 

A. “Statement”:  an oral or written assertion of fact, or nonverbal conduct meant to be an assertion of fact.  801(a)
1. Conduct as a Statement:  the purpose of the conduct, at the time it was done, must have been communicate something with someone else, otherwise it’s not a statement;. Wright v. Tatum

a. nonverbal conduct is a statement when it is a substitute for saying something

b. ACN: Nonverbal conduct is more reliable than oral/written statements b/c the declarant is more likely to believe it

c. Only nonverbal assertions of humans are admissible (Old Boston)

B. “Out-of-Court”:  made outside of this particular court proceeding

1. Hearsay still applies to a witness on the stand who is testifying about his/her own out-of-court statement.

C. “Offered to Prove”:  not hearsay if the statement is not being offered to prove the truth of what the statement says.

1.  Not hearsay if not being offered to prove the content of what was said, but just that something was said. (“I’m not dead.”)

2. Not hearsay if the statement has independent legal signifigance.  (“I agree to contract with you.)

D. The Four Hearsay-Dangers:

Sincerity

Perception

Ambiguity

Memory 

E. Most hearsay objections are also lack of personal knowledge objections under FRE 602.

1. To have personal knowledge, the witness must have sensed it with his/her 5 senses

F. Declarant must have personal knowledge

G. Declarant subject to impeachment like other witnesses, except for 613(b) b/c can’t have opportunity to deny/explain.  FRE 806, Baker.

H. Hearsay in a Criminal Trial (Const’l Issues):

1. Hearsay admissible against criminal ( when the declarant doesn’t testify if:

a. adequate indicia of reliability

i) statement falls w/in firmly rooted exception to hearsay rule (“pretty damn old”); OR

--Firmly rooted:  dying declaration

--Not Firmly Rooted:  statement against interest, 

ii) if going to use “former testimony” then must produce the declarant or the declarant must be unavailable

b.  statement has particularized guarantees of trustworthiness

2. A criminal ( may submit evidence under the Confrontation Clause that is otherwise inadmissible when:

a. Evidence is reliable

b. Evidence is critical to defense

VII. The Hearsay Exceptions

A. Preliminary Fact Questions FRE 104
1. Presumption that hearsay objection is valid

a.  b/p on party relying on the exception

b. b/p determined by FRE 104

2. Determining 104(a) vs. 104(b):

a. If prelim fact is true, is the evid relevant?

b. If prelim fact is false, if evid relevant?

(same answer 2x, then 104(a) prelim fact question

3. FRE 104(a): preponderance of the evid standard

a. Judge can consider all evid, even inadmissible evid

b. When prelim fact question is exactly the same thing as you’re trying to prove, than it’s a 104(a) question

4. FRE 104(b): evid sufficient to support a finding (very low) standard

a.  Judge can only consider otherwise admissible evid

5. Once judge has determined a prelim fact question, the jury can’t question it 

1. Unavailability under 804(a):  A witness is “unavailable” when:
2. Exempted from testifying on privileged grounds

3. Persits in refusing to testify despite a court order to do so

4. Testifies to lack of memory

5. Absent and the party has been unable to procure the witness’ attendance by process or reasonable mean.

Admissions Exception FRE 801(d)(2):
1. Generally:

a. Not subject to personal knowledge req’t

b. Corp’s can’t make “statement;”  directors and officers make statement under 801(d)(2)(C) and (D)

2. Standard Party’s Own Statement 801(d)(2)(A):
a. Statement made by the party

b. Offered Against that party

3. Standard for Adoption 801(d)(2)(B):
a. Statement which a party has manifested an adoption or belief in the truth of

i) context based, 

ii) 104(a) question

b. Offered against that party

4. Standard by Authorized Person 801(d)(2)(C): Statement by person authorized by a party to make a statement concerning that subject, offered against the party.

5. Standard for Agent/Employee 801(d)(2)(D):
a. Statement by party’s agent

i) Agent’s don’t get stuck with their principle’s statements

ii) Statement may be considered in determining if agency relationship exists

b. Made during agency relationship

c. Concerning matter w/in scope of declarant’s agency

i) 104(a) question

d. Offered against that party

6. Standard for Co-conspirator 801(d)(2)(E):
a. Offered against a party

b. Statement by co-conspirator of the same party

c. In furtherance of the conspiracy

i) 104(a) question as to whether a conspiracy exisited b/w declarant and party

ii) “In furtherance”:  statement must be made as part of the info flow inteneded to help the conspirator perform his role

B. The Dying Declaration FRE 804(b)(2):
1. Standard:

a. Declarant unavailable under 804(a)

b. Belief in imminent death

i)  104(a) question

c. Concerns Cause/Circ of Imminent Death, AND
d. Homicide or civil action;
C. Excited Utterance FRE 803(2):
1. Standard:

a. Startling event/condition  

i) Michling:  must have some otherwise independent, admissible evid to prove the startling event (prevent “bootstrapping”)

ii) 104(a) question

iii) Temporal Element:  event must occur before statement

b. Statement relating to event/condition

c. Made while under the stress/excitement of the event/condition or immediately afterwards

D. Present Sense Impression FRE 803(1):
1. Standard:

a. Event/condition

i)  No req’t that there be independent cooberation of event

b. Describing or explaining event/condition

c. While decl perceiving event or immediately afterwards

i)  must be extremely short time(15 sec is too long

E. Former Testimony Exception 804(b)(1):
1. Standard:

a. Unavailable under 804(a)

b. Testimony at a deposition or hearing

c. Party against whom statement offered had actual opportunity AND similar motive to develop testimony at depo or hearing

i)  Differences in crim and civil proceedings may affect opportunity and motive

F. Declaration Against Interest 804(b)(3):
1. Standard:

a. Declarant Unavailable under 804(a)

b. Statement so far contrary to decl’s pecuniary or proprietary interests that a reas’l person would not have made the statement unless believing it to be true

i) Criminal ( must show independent evidence of trustworthiness when the statement is being used to exculpate him.

ii) A portion of a statement that isn’t itself against the decl’s interest is admissible under this exception if it is “sufficiently integral” to the whole statement.  A.C.N. 804(b)(3)¶4

G. State of Mind 803(3):
803(3): A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to execution, revocation, identification, or terms of declarant’s will.

1. “State of Mind”: statement must show state of mind of the declarant (not another) at the moment the statement is made 

2. When the statement is about a memory or belief it can’t be offered “to prove the fact remembered or believed”

a. “Fact”:

i) If it’s totally in the decl’s mind at the moment the statement is made, then it isn't a “fact.”

ii) A past state of mind is a fact

iii) A future event is not a fact—>but such a statement is not admissible to prove the intent/conduct of another (it can be used as such against the declarant)

H. Medical Diagnosis or Treatment 803(4):
1. Standard:

a. Describe the injury or past or present pain

b. Reasonably pertinent to med treatment or diagnosis

2. Don’t need a doctor:  can be told to anyone for “purposes of” med diagnosis/treatment

3. B/P:  party trying to get the statement in under 104(a)

I. Prior Identification 801(d)(1)(C):
1. Standard:

a. Statement id’ing a person

b. After perceiving the person

c. Decl testifies at this trial

d. Decl subj to “meaningful” cross

i) Owens:  Even though the declarant had no memory of his attacker, he was still subject to meaningful cross on poor eyesight, bias, etc(To determine “meaningful” cross, ask “Is the declarant better or worse off than Owens?”

ii) Generally, not subject to meaningful cross if don’t remember making the id’ng statement.

iii) There is no opportunity for meaningful cross if the crossing party get’s exactly what they want on direct (i.e. the W id’s someone other than the ( on direct); however, a prior i.d. in such a situation is admissible as a prior inconsistent statement.


Declarant’s/Witness’ Recollection of Event/Person is consistent with the prior i.d.
Declarant’s/witness’ recollection of event/person not consistent with prior i.d.
Declarant/Witness can’t remember the event/person.

Declarant’s/Witness’ memory of the prior i.d. is consistent with the evidence of the prior i.d.
Okay
Okay
Okay

Declarant’s/Witness’ memory of the prior i.d. is inconsistent with the evidence of the prior i.d.
Okay
Okay
Okay

Declarant/Witness can’t remember the prior i.d.
Don’t know
Okay
No

J. Past Recollection Recorded 803(5):
1. Standard:

a. Record

b. About a matter the witness had knowledge of at the time, but now has insufficient knowledge to fully testify

c. Record must have been made or adopted by the witness

d. Must have been made/adopted when w’s knowledge was fresh

e. Record correctly reflects w’s full knowledge

2.  Can’t put record into evid, but may read it aloud

K. Business and Public Records

1. Business Records 803(6):
a. Standard:

i) Record of acts/events

ii) Made at or near the time of the acts/events

iii) Kept in regular course of business

iv) Made in regular course of business

v) Made by or from info transmitted by a person with knowledge acquired in the regular course of business

--person who “transmits” must have a business duty to report and be in the same enterprise as the person who makes the record

b. “Business”:  generally any type of organization

c. A police report is inadmissible against a criminal (, even if it meets req’ts of business records exception, unless the reporting officer testifies.  Oates, Smith.
2. Public Records 803(8):  

a. In a criminal proceeding, a police report or other investigatory report pursuant to legal authority is only admissible against the gov’t.  803(8)(C), Smith
b. When an officer testifies, then the report is admissible b/c the confrontation issues in Smith disappears

L. Prior Statements by Witness FRE 801(d)(1):
1. Standard for Inconsistent Testimony 801(d)(1)(A):
a. Declarant testifies at this trial and is subject to cross

b. Out of court statement is inconsistent with this trial

c. Previous statement made under oath

2. Standard for Consistent Testimony 801(d)(1)(B):
3. Standard for Identification 801(d)(1)(C):(See Prior ID Exception

M. Learned Treatise 803(18):
1. Statement in Publication

2. On subject of science/art/history

3. Est’d as reliable authority

a.  By expert; OR

b. Judicial Notice

4.  Call to attn of expert on cross OR have expert rely on it in direct

--Can only read the passage into evid (like 803(5)).

N. Criminal Conviction 803(22):  Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the gov’t in a criminal prosecutions for purposes other than impeachment, judgments against persons other that the accused.   

O. Family History 803(19):  Reputation among members of a person’s family by blood, adoption, or marriage, or among a person’s associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of his personal or family history.
P. Market Reports/Commercial Publications 803(17):  Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations 

Q. “Waiver by Misbehavior” 804(b)(6):  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.
R. Catch-all 807:
1. Standard:

a. Not covered by 803/804

b. Equivalent to guarantees of trustworthiness

c. Evid of mat’l fact  (is it relevant?) (*non-element—it has to be relevant or wouldn’t be getting to this objection)

d. Most probative evid reasl’y available upon the fact for which it is being offered

e. Consistent with the rules and in interest of justice (if satisfy 1-4 then meet this one) (*non-element)

f. Must have given notice of intent to use this evid.

VIII. Subsequent Remedial Measures (Rule 407)
1. Elements of 407:

2. Event causing injury/harm to the ¶

3. Evid of measure taken after event

4. If done before event, the measure would have made the event less likely to occur.

a. ¶ must concede this element otherwise the evid isn’t relevant(since this is a defensive tool, this is a non-element

5. What’s it being offered to prove?

a. Not admissible:  to prove negl, culpable conduct, product defect, design defect, or need for warning/instruction

b. Admissible: impeachment , or to show ownership, control, and feasibility of precautionary measures after controverted

A. Policy:  don’t want to discourage people from making repairs

IX.  Offers

A. Offers to Compromise

1.  Elements of 408: Not admissible if

a. Evid of furnishing/accepting an offering or offering to furnish/accept

b. For valuable consideration

c. To compromise claim

d. Which was disputed as to validity (at the time the offer is made)

e. Offered as evidence to prove (in)validity of the claim or its amount

2. Evidence of conduct or statement made in conjunction with negotiations for or an offer to compromise are likewise inadmissible.

3. That the evidence is admissible under another rule doesn’t affect is exclusion under 408.

4. Cannot get around 408 by trying to get evidence of an offer to compromise in on cross or impeachment

5. 408 has no application to a guilty plea in a criminal case

B. Offers to Pay Medical Expenses 409:  Evid of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury isn’t admissible to prove liability for the injury.

1. No requirement that there be any dispute at the time of offering to pay medical expenses

X. Privileges

A. FRE 501:  Privileges det’d by common law.

1. Attorney-Client Privilege

2. Common-law elements of Attorney-Client Privilege:

a. Evidence of communication

b. Between Atty (or Atty’s Rep) and Client (or Client’s Rep)

i) corp employee

ii) comm made at direction of corp supervisor, and 

iii) regarding matter w/in scope of employment.

c. Made for purpose of facilitating legal services

d. Intended to be confidential 

3. Client holds Attorney-Client Privilege(presumption that attorney can exercise it for an absent client

a. Decease client’s successor may claim the privilege

4. No need for an actual attorney-client relationship(the client can claim privilege even if he just consults an atty with an eye towards retaining her.

5. The information in a communication isn’t privileged, just the communication 

B. No Doctor-Patient Privilege

C. Psychotherapist Privilege:

1. Common-law elements of Psychotherapist Privilege:

a. Evidence of communication 

b. Between psychotherapist and patient

c. Made for purposes of diagnosis or treatment of mental condition or emotion

d. Intended to be confidential 

D. Marital Testimonial Privilege (Trammel):  Spouse #1 has privilege not to testify against Spouse #2 when S-2 is ( in criminal trial.
1. Held by witness spouse

2. Privilege is only against testifying(S-2 can compel S-1 to testify on S-2’s behalf

3. Can’t claim this privilege if divorced

E. Spousal Confidential Communication: a person who makes a communication in confidence to his or her spouse during their marriage holds a privilege to prevent that spouse from testifying to that communication in any case, civil or criminal.
F. Waiver of Privilege:  If you disclose the substance of a privileged statement to someone outside of a privileged relationship, then you have waived your right to privilege for that statement.
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