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I. Introduction

A. Two types of evidence:

1. Testimonial Evidence:  consists of what the witness says in answer to questions.

2. Tangible Evidence:  things, including guns, documents, items of clothing, etc.

a. Requires at least one corroborating witness to establish the foundation for the evidence.

B. Basic Relevance:

1. When someone says something, it is relevant to the question of whether the thing happened.  This is the proposition underlying the admission of all testimony.

C. Inadmissible evidence must be objected to.

1. Opposing counsel must object to the admissibility of inadmissible evidence at the proper time.

2. The ground for the objection must be stated by opposing counsel.

D. Always look first at the question of relevance.

E. Ask whether a statement to be introduced is an admission.

F. Questions:

1. Is it relevant?

a. What is the Fact of Consequence?

2. Is its probative value substantially outweighed by it prejudicial effect?

3. Whom is the evidence offered by?

4. Who is it offered against?

5. Is it Extrinsic?

6. Is there a Specific Instance of Conduct?

a. Is it collateral or is it material to the action at hand?

7. For what purpose is it offered?

a. Character

b. Impeachment of Witness Credibility

i. Prior Inconsistent Statement?  

ii. Issue of truthfulness/untruthfulness?

c. To Prove the Truth of the Matter Asserted – see hearsay

d. Is it a prosecution for a Sex Offense?

8. Is it Hearsay?

a. Oral or Written Assertion?  

b. Assertive/Non-Assertive Conduct?

c. Is there a Declarant?

d. Out-of-Court?

e. Offered to Prove the Truth of the Matter Asserted?

9. Does it fall under one of the exceptions to hearsay?  Only relates to overcoming hearsay objection.  Other objections may apply as well.

a. Prior inconsistent statement of witness given under oath in trial or deposition.

b. Prior consistent statement – recent fabrication

c. Identification 

d. Admission by party opponent

e. Witness is unavailable

i. Former testimony

ii. Statement under belief of impending death (dying declaration)

iii. Statement against interest

iv. Statement of personal or family history

v. Forfeiture by wrongdoing

f. Present sense impression

g. Excited utterance

h. Then existing mental, emotional or physical condition

i. Medical diagnosis/treatment

j. Recorded recollection

k. Records of regularly conducted activity

l. Absence of entry in records kept IAW regularly conducted activity

m. Public records and reports

n. Records of vital statistics

o. Absence of public record or entry

p. Records of religious organization

q. Marriage, baptismal and similar certificates

r. Family records

s. Records of documents affecting an interest in property

t. Statements in documents affecting an interest in property

u. Statements in ancient documents

v. Market reports, commercial publications

w. Learned treatises

x. Reputation concerning personal or family history

y. Reputation concerning boundaries or general history

z. Reputation as to character

aa. Judgment of previous conviction

ab. Judgment as to personal, family or general history

10. Does the evidence concern a Settlment Offer?

11. Does the evidence concern payment of medical bills?

12. Is there a Privilege implicated?

a. Fifth Amendment?

b. Attorney-Client?

c. Marital?

d. Doctor-Patient?

e. Psychologist-Client?

II. Relevance

G. All relevant evidence is admissible

1. Relevance is the first hurdle to be surmounted in getting evidence admitted.

2. Evidence that is not relevant is not admissible.  

a. Judicial efficiency policy.  Trial could continue forever.  This is the concession to mortality rule.

b. Bar Tip:  always discuss relevance first on the essay questions on the bar exam.

H. Relevance defined:

1. Rule 401 XE "401 Relevance Defined" :  Relevance means any evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  

2. 
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3. Flow Chart for Rules 401 XE "401 Relevance Defined"  through 402 XE "402 Relevant Evidence Admissible" :
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4. Examples

a. 22 Caliber Pistol Chamber – In a contract action, the chamber is not likely to be relevant.  In an action for murder, however, where the murder weapon was a 22 pistol or pistol of unknown caliber, the chamber would probably be relevant because a person who has a 22 caliber pistol is more likely to have murdered someone with a gun than someone who doesn’t have a 22 caliber pistol.

b. King Solomon – Dispute over the parentage of a baby.  Solomon suggests splitting the baby.  The evidence is the reaction of each woman to the idea of splitting the baby.  The fact of consequence may be either the biological parenthood of the baby or the best interests of the baby.  If the FOC is the biological parenthood of the baby, the reactions of the mothers may not be relevant because a biological mother won’t necessarily be willing to sacrifice her own interests in favor of the child’s interest to a greater degree than a non-biological parent.  If the best interests of the child are at issue, the reactions are clearly relevant.

5. The burden for establishing relevance is not high.  If the probability of a fact of consequence is increased or decreased even slightly, the evidence is relevant.

I. Facts of Consequence – the substantive law of the case determines whether a fact is a fact of consequence to the determination of the matter, i.e., elements of a crime, law of torts or contracts, FRCP or FRE.

1. In Kader v. Matheson, a common law breach-of-contract action, Kader  alleges that Matheson offered to sell Kader his 1974 Plymouth Valiant for  $500 but refused to do so when Kader tendered the $500. Matheson wishes to  testify that although he told Kader he would sell Kader the car for $500,  he secretly was thinking that he didn't really mean it. Is Matheson's  testimony relevant under FRE 401 XE "401 Relevance Defined" ?   

a. Actual state of mind is not a fact of consequence in Matheson’s defense.  The only time Bartels thinks this would be relevant to a fact of consequence would be if there had been other, non-verbal indications of Matheson’s intent not to enter a contract and his state of mind evidence would make that more or less probable.  

2. Raising defenses or counterclaims may make evidence relevant by injecting new facts of consequence.  

J. Chain of Inference:  

1. In assessing probative value, the judge must determine what fact of consequence the evidence is being offered to establish; then he must follow the chain of inference between the evidence and that fact of consequence.

2. Morgan Methodology:  Evidence [E] is relevant to a fact of consequence [F/C] if a person of who [E] is more or less likely to [F/C] than someone who [not E].

(Likelihood of [F/C] if a person [E](  ≠ (Likelihood of [F/C] if a person [not E](
a. A man who writes a love letter is probably in love with her. 

b. A man who loves a woman probably desires her for himself alone. 

A man who loves a married woman and desires her for himself alone probably desires to get rid of her husband. 

c. A man who desires to get rid of the husband of the woman he loves probably plans to do so. 

d. A man who plans to get rid of the husband of the woman he loves is probably the man who killed him. 

Should have been phrased “A man who writes a love letter to a woman is more likely to be in love with her than is a man who does not write a love letter to her,” et seq.   

K. Excluding Relevant Evidence:  Two ways of preventing opposing counsel from admitting damaging evidence that is otherwise relevant:
1. Rule 403 XE "403 Exclusion Based on Prejudice" :  Prejudice, Confusion, Waste of Time:  Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time or needless presentation of cumulative evidence.

a. Must be substantially outweighed:  Rule 403 XE "403 Exclusion Based on Prejudice"  tips the scales in favor of the inclusion rather than the exclusion of doubtful evidence by allowing exclusion only where the probative value is “substantially outweighed” by prejudice, etc.

b. The burden to prove that the probative value is substantially outweighed by its prejudicial effect is a heavy one and rests upon the party wanting the evidence excluded.  

c. The presumption is that relevant evidence is admissible.  Hence the argument that the probative value of evidence is outweighed by its prejudicial effect is generally unsuccessful.

d. The weight and credibility to be given to evidence is to be determined by the jury, not the judge.  When weighing the probative value of evidence against its prejudicial effect, etc., the judge should not factor in doubts he may have about the credibility of the evidence, even if he believes the witness is lying.  

i. Ballou v. Henri Studios, Inc.:  Trial court excluded results of a blood alcohol test, saying the test lacked credibility.  

(1) Rule of Law:  Jury determines the weight and credibility of evidence and judge determines admissibility under 104 XE "104 Preliminary Fact Questions" (a) XE "104 Preliminary Fact Questions:104(a) Admissiblity"  and (b).

(2) Held:  Probative value of evidence to be weighed under Rule 403 XE "403 Exclusion Based on Prejudice"  is value evidence would have if believed, not value based on judge’s assessment of credibility.  [This is unusual because trial courts do not usually get overturned in the absence of clear abuse of discretion.  Appellate courts do not often deviate from this standard of review.]

e. Flow chart for Rule 403 XE "403 Exclusion Based on Prejudice" 
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2. Stipulation to Certain Facts

a. Stipulation to certain facts of consequence makes evidence irrelevant because the probability of the fact of consequence becomes certain, i.e., 1.0.  Thus, no evidence is able to increase or decrease that probability and fulfill the requirements of relevance.

b. Old Chief v. U.S.:  P wanted to introduce D’s prior felony conviction for assault.  D offered to stipulate to a prior felony conviction without naming the charge.  P refused to stipulate and evidence of prior assault conviction was admitted to show a prior felony conviction.  

i. Relevant under 401 XE "401 Relevance Defined" .  D’s prior assault conviction made the FOC (commission of the current crime) more probable.  

ii. Had the parties stipulated, the evidence would not have been relevant because the probability would have been 1.0.  

iii. No unfair prejudice under 403 XE "403 Exclusion Based on Prejudice" .  Probative value of evidence was high enough to outweigh any prejudice.  

c. Stipulation to a FOC is a good way to keep relevant information P will use to prove the FOC from being admitted.  If P won’t stipulate, try Rule 403 XE "403 Exclusion Based on Prejudice"  unfair prejudice.

L. Examples of 401 XE "401 Relevance Defined"  and 403 XE "403 Exclusion Based on Prejudice" 
1. Sherrod v. Berry:  Police shot and killed suspect after ordering him out of his car.  Officer testified S made a quick movement with his hand into his coat as if he were reaching for a weapon and O shot him.  

a. Evidence that suspect was not armed was relevant because a person who does not have a weapon is less likely to reach into his coat that a person who does have a weapon.  FOC is whether O had reason to shoot S.

b. Excludable under 403 XE "403 Exclusion Based on Prejudice"  because unfair prejudice outweighs probative value.  Jury likely to be mislead by evidence.

2. Simulation Problem 1:  Dauber is charged with assaulting a police officer, Bender. P's theory is that Dauber hit Bender with a brick during a demonstration at the MU  At trial, P calls Winer, to testify that before the demonstration, he saw a group of students, including Dauber, and heard one of the students say, "If I see a cop at the demonstration, I'm going to take him out." (Winer was not able to tell which student made this statement.)   Will the defense in State v. Dauber be able to object successfully to Winer's testimony under FRE 401 XE "401 Relevance Defined" -403 XE "403 Exclusion Based on Prejudice" ?

a. The FOC was whether Dauber struck the police officer.  The evidence doesn’t appear relevant, but it is.  A person who was with a group of people, one of whom made the statement, is more likely to have thrown a brick at a police officer than someone who was not.  The evidence might be excluded under 403 XE "403 Exclusion Based on Prejudice"  because of its prejudicial effect, substantially outweighing its probative value.

III. Character Evidence, Habit, Similar Happenings

M. Character Evidence:  Rule 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" :  Rule excludes character evidence generally, then excepts certain things from the exclusion.

1. Evidence of a person’s character (propensity) or a trait of character is not admissible for the purpose of proving action in conformity therewith (with his character or the trait of character) on a particular occasion, with three general exceptions:

a. Admissible to show something other than action in conformity with character.

i. If P wants to offer evidence of a specific instance of D’s conduct for some other purpose than to show that D acted in conformity therewith on a particular occasion, 404 XE "404 Character Evidence"  does not apply.  P may introduce such evidence in its case in chief.

b. Character evidence is NEVER permitted to show actions in conformity therewith in CIVIL CASES.  Rule 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (3) XE "404 Character Evidence:404(a)(3) Character of Witness" .  

i. Rationale:  Evidence of character has low probative value, may be highly prejudicial and may become the issue being litigated instead of the real issue.

c. Admissible when a person’s general character is an essential element in a case, such as when it is an element of a crime or civil cause of action or defense.  Libel, entrapment are examples.

i. Limitations:  When character evidence is admissible on other grounds, but is also probative of action in conformity therewith, the judge may either:

(1) Give a limiting instruction to the jury.  Party opposing the evidence can ask for an instruction to the jury telling it to use the evidence only for the admissible purpose.  

(2) Prohibit the evidence altogether under Rule 403 XE "403 Exclusion Based on Prejudice" , based on unfair prejudice substantially outweighing the probative value.

ii. Cleghorn v. New York Central RR:  H, a switchman, gave a false signal to an approaching train, causing injury to C.  Evidence of H’s alcoholism, known to RR, was admitted to prove RR’s gross negligence in retaining H.  

(1) Because C offered evidence to show RR’s negligence, not H’s actions in conformity with his alcoholism, it was admissible and not barred by 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  

(2) Could not be offered to prove H’s negligence under 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" :

(a) Can’t offer it to prove action in conformity therewith on a particular occasion.

(b) Can’t offer character evidence under 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (1) XE "404 Character Evidence:404(a)(1) Character of Accused"  and (2) in civil cases.

iii. Defamation:  Character may be used as a defense in defamation cases to show that the statements made by D about P were true.  P’s character is not being used to prove action in conformity therewith.  

(1) In a libel action, P must show damage to reputation.  D may use character evidence (e.g., specific instances of conduct, opinion or reputation evidence) to show that P had a bad reputation to start with.

2. Three Exceptions to 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" :

a. Criminal Exceptions:

i. 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (1) XE "404 Character Evidence:404(a)(1) Character of Accused" :  Evidence of a pertinent trait of character of the accused offered by an accused, or by the prosecution to rebut the same is admissible.

(1) D (accused) can offer character evidence about himself to show a pertinent trait (to prove action in conformity therewith), but only through opinion or reputation testimony, but not through specific instances of conduct.  

(2) Prosecutor may not offer character evidence about D in its case in chief.  It can offer character evidence only in rebuttal to the offer of character evidence by D.  

ii. 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (2) XE "404 Character Evidence:404(a)(2) Character of Alleged Victim" :  Evidence of a pertinent trait of character of the victim of the crime, offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor is admissible.

(1) D may offer evidence of a pertinent trait of V.  The evidence may be in the form of opinion or reputation evidence under Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" .

(2) P may offer evidence of a pertinent trait of V in rebuttal to the offer of character evidence about V by D, but not in its case in chief.

(3) In a homicide case, P may offer evidence of V’s character of peacefulness to rebut D’s assertion that V was the first aggressor.  A mere defense of self-defense is not sufficient.  Being a first aggressor is not a character trait.

iii. An opening statement does not constitute the offering of evidence for the purpose of enabling P to rebut D’s character evidence.

b. Impeachment of Witness Exception Rule 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (3) XE "404 Character Evidence:404(a)(3) Character of Witness" :  Evidence of the character of a witness is admissible in conformance with Rules 607 XE "607 Who May Impeach" , 608 XE "608 Evidence of Character and Conduct of Witness"  and 609 XE "609 Impeachment by Evidence of Conviction of a Crime" .  

N. Specific Instances of Conduct:  

1. FOR IMPEACHMENT OF WITNESSES, SKIP 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts"  AND GO STRAIGHT TO 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" .
2. In a criminal trial, D may NEVER offer specific instances of his conduct to show action in conformity therewith.  

3. P may offer specific instances of D’s conduct when cross-examining D’s witness who testified on direct about W’s opinion of D or about D’s reputation in the community.

4. Other Crimes, Wrongs, or Acts, Rule 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" :  (1) Evidence of other crimes, wrongs, or acts (specific instances of conduct) is not admissible to prove the character of a person in order to show action in conformity therewith.  (2) It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request, by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

5. Reputation or Opinion, Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" :  In all cases in which evidence of character or a trait of character a person is admissible [look to 404 XE "404 Character Evidence"  to determine admissibility], proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowed into relevant specific instances of conduct.

a. Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" :  When character evidence is admissible, it may be proved by reputation or opinion testimony.

b. Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" :  Allows inquiry into specific instances of conduct on cross-exam.  

6. Specific Instances of Conduct, Rule 405 XE "405 Methods of Proving Character" (b) XE "405 Methods of Proving Character:405(b) Specific Instances of Conduct" :  When character, or a trait of character of a person is an essential element of a charge, claim or defense, proof may be made of specific instances of that person’s conduct.

a. Bartel’s thinks we can disregard Rule 405 XE "405 Methods of Proving Character" (b) XE "405 Methods of Proving Character:405(b) Specific Instances of Conduct"  because it is not needed in light of the fact that 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally"  allows this evidence when it is not being offered to prove action in conformity therewith.

O. Interplay Between Rule 404 XE "404 Character Evidence"  and 405 XE "405 Methods of Proving Character"  in the Criminal Context:  Look to both Rules 404 and 405 to determine whether evidence is admissible.  

1. Michelson v. U.S.:  D convicted of bribing a federal agent.  D had a previous conviction for selling counterfeit watches.  

a. Under 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (1) XE "404 Character Evidence:404(a)(1) Character of Accused" , on direct, D may offer evidence of his pertinent trait of character by opinion or reputation evidence, but not by specific instances of conduct under 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" .

i. D can’t offer evidence of prior good acts, i.e., he previously refused a bribe.  Specific instances of conduct are not admissible to prove action in conformity therewith.  404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" .

ii. D may offer W’s opinion or reputation testimony under 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" .  The character evidence is being offered to prove action in conformity therewith, so it has to fit within an exception in 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  404(a)(1) XE "404 Character Evidence:404(a)(1) Character of Accused"  test is:  Pertinent?  Trait of character?  Offered by Accused?  

iii. D’s witness may offer only pertinent opinion or reputation testimony.  The trait of character has to be pertinent to the crime or defense.

b. Once D has opened the door to character evidence, P may offer evidence to rebut it under Rules 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" (1) XE "404 Character Evidence:404(a)(1) Character of Accused"  and 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" .  P may call rebuttal witnesses to rebut the same by opinion and reputation testimony and may inquire into specific instances of D’s conduct.

i. P may offer opinion or reputation testimony to rebut evidence offered by D of particular traits of character.  Testimony about dishonesty may rebut testimony of honesty.

ii. P can inquire into specific instances of D’s conduct on cross, under 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross"  if D offers W’s testimony (opinion or reputation) about D’s honesty on direct.  P may ask D’s witness about relevant specific instances of conduct on cross, but may not use extrinsic evidence to prove them.

(1) Rule of Law:  Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross"  P may ask D’s witnesses on cross, “Have you heard or did you know that D did/committed or was convicted of [specific instances of conduct.]?”  

(a) P may ask whether D’s W heard/knew that D had been convicted of [SIC] in the past.  Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross" .

(b) P may ask whether D’s W heard/knew that D had been arrested for [SIC] in the past.  Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross" .

(c) P may ask whether D’s W heard/knew that D had been committed [SIC] in the past.  Rule 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross" .

(2) P can’t offer extrinsic evidence on cross:  Though P may inquire into specific instances of conduct on cross under 405 XE "405 Methods of Proving Character" (a) XE "405 Methods of Proving Character:405(a) Reputation or Opinion" (2nd sentence) XE "405 Methods of Proving Character:405(a)(2nd sentence) Specific Instances Conduct on Cross" , P may not offer extrinsic evidence to prove the specific instance of conduct because offering evidence other than by question on cross is not an inquiry.

(a) D calls W to testify that in his opinion, D is an honest person.  On cross, P asks W whether he has heard that D had filed a false tax return.  If W says “no,” P may not offer extrinsic evidence (the tax return) to discredit W’s testimony.  P is stuck with W’s answer.

(b) P must have a good faith basis for his inquiry.  Can’t make up things to cross with for the purpose of planting false ideas in the jury’s mind.  P may be asked to prove that he has evidence to support his question, outside the presence of the jury.

2. Character Evidence not Offered to Show Action in Conformity Therewith is Admissible.  D may use specific instances of conduct to prove character when character is offered to prove an essential element of a claim, charge or defense.

a. Entrapment defense opens the door for evidence of D’s predisposition to commit the crime charged and puts D’s character at issue.  Under 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally"  and 405 XE "405 Methods of Proving Character" (b) XE "405 Methods of Proving Character:405(b) Specific Instances of Conduct" .
b. Since D opened the door by putting his character at issue, generally, no Rule 403 XE "403 Exclusion Based on Prejudice"  argument is available.  May still be available in extreme cases.

P. Some Specific Instances of Conduct Permissible Under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct" :  Specific instances of conduct are admissible if used for purposes other than showing action in conformity therewith (proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.)

1. Course Rules for Rule 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" :

a. Rule 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (1st sentence) XE "404 Character Evidence:404(b)(1st sentence)  Specific Instances of Conduct/Extrinsic Evidence" :  Evidence of other crimes, wrongs, or acts, is not admissible to prove the character of a person in order to show action in conformity therewith.  

i. Means what it says:  No specific instances of conduct are admissible to prove action in conformity therewith.  

b. Rule 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct" :  Superfluous.  404(a) XE "404 Character Evidence:404(a) Character Evidence Generally"  already permits evidence of specific instances of conduct that are not being offered to prove action in conformity therewith.  

c. Specific propensities are not “Character”:  Propensities that are very specific and unusual in nature are not “character” for the purposes of 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (1st sentence) XE "404 Character Evidence:404(b)(1st sentence)  Specific Instances of Conduct/Extrinsic Evidence" .

2. Common Scheme or Plan

a. Tucker v. State:  D charged with killing E.  D says he awoke to find E dead in the house.  Previously, another person was found dead in D’s house in the same manner.  P wanted to introduce the prior death to prove a common scheme or plan to establish intent.  (See 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct" 
b. Admissible under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct"  and 404(a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  Offered to prove lack of coincidence, not action in conformance with character.  Look at evidence as a whole to see whether coincidence is believable.  When various bizarre incidents occur that logically wouldn’t occur by coincidence, all the evidence can be admitted and the jury asked to draw the infer D’s involvement.  

i. Brides of the Bath:  D accused of drowning his wife in a bathtub.  P allowed to introduce evidence of other of D’s wives who had drowned in the bathtub.

3. Knowledge:  Evidence taken together may establish knowledge.  May be proved with prior instances of conduct under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct"  and 404(a) XE "404 Character Evidence:404(a) Character Evidence Generally" .

a. Huddleston v. U.S.:  D charged with selling stolen goods.  Knowledge was an essential element.  P wanted to introduce evidence of previous instances of D’s involvement with stolen goods.  

i. Admissible under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct"  and 404(a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  D’s prior involvement with stolen goods made it more likely that he knew the goods in the current case were stolen.  Too much of a coincidence.

4. Motive:  

a. D kills cop.  P wants to introduce evidence that D committed a burglary five minutes before shooting the cop.  Admissible under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct"  and 404(a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  A person who has just committed a burglary has a motive to kill a cop.

5. Identity (Modus Operandi):  Propensity involves very specific and unusual conduct, it is not character evidence, per se.  D charged with bank robbery.  Robber was 6 feet tall and dressed as a clown.  P wants to introduce evidence that D is six feet tall and committed previous bank robberies dressed as a clown.  Admissible under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct"  and 404(a) XE "404 Character Evidence:404(a) Character Evidence Generally" .  High degree of similarity (lack of coincidence).  Signature crime.

a. Propensity must be specific and unusual.  D charged with molesting a 9 year old girl by rubbing her crotch over her clothing.  P wants to introduce evidence that D did the same thing to other children.  Not admissible to show propensity because the acts are not sufficiently unusual.  

b. Would be admissible if D said he touched the girls by mistake.  Unlikely to have touched three different girls that way by mistake.  Intent or Mistake under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct" .

6. Notice Requirement under 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" (2nd sentence) XE "404 Character Evidence:404(b)(2nd sentence)  Specific Instances of Conduct" :  If P intends to use evidence of other wrongs or acts that is not prohibited by 404(b)(1st sentence) XE "404 Character Evidence:404(b)(1st sentence)  Specific Instances of Conduct/Extrinsic Evidence" , then it must notice D of the general nature of such evidence in advance of trial or at trial (with permission of the judge for good cause shown).  If P doesn’t notice D, D may argue Rule 403 XE "403 Exclusion Based on Prejudice" .

a. Notice needs only be general in nature.  D does not have a similar obligation to notice P.  

Q. Habit Evidence is Admissible under Rule 406 XE "406 Habit, Routine Practice" .  Evidence of the habit of a person or of the routine practice of an organization, whether or not corroborated and regardless of the presence of eyewitnesses, is admissible to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.  

1. Trumps Rule 404 XE "404 Character Evidence"  as long as the evidence is truly habit evidence and not character evidence.  Look at frequency (character is sometimes, habit is virtually all the time) and specificity (character is general, habit is specific).  

a. Character is a generalized description of one’s disposition, or of one’s disposition with respect to a general trait, such as honesty, temperance or peacefulness.

b. Habit is more specific, describing one’s regular response to a repeated specific situation, and is consistent.  The more specific and regular it is, the more likely that it is habit.

c. P in an auto accident claims D ran a stop sign.  

i. D’s cautiousness and worrying are character traits.

ii. D’s stopping at the same stop sign every day for an extended period of time is habit.  

iii. D’s stopping at stop signs generally may satisfy frequency, but may lack specificity.  

iv. Perrin v. Anderson:  P alleged constitutional tort when D shot and killed P’s husband while attempting to get information about a traffic accident.  Testimony by four officers about previous violent encounters with P’s husband.  D sought to enter this as evidence that P’s husband was the first aggressor.  Not admissible under Rule 404 XE "404 Character Evidence"  because it was a civil case and the evidence was being offered to prove conduct in conformity therewith.  Because it’s not admissible under 404, Rule 405 XE "405 Methods of Proving Character"  doesn’t apply.  Rule 406 XE "406 Habit, Routine Practice"  applies because P’s husband had a habit of responding violently to officers.  Met both frequency and specificity requirements.  

v. Habit may be disproved with non-habit evidence.  Once established, the person seeking to disprove habit has the burden of proof.  Evidence to rebut habit is not habit, but is still admissible to impeach or contradict habit evidence.  

R. Similar Happenings:  Always involves third parties.  Evidence concerns events other than those events involved in the current case.  Rules 401 XE "401 Relevance Defined" , 402 XE "402 Relevant Evidence Admissible"  and 403 XE "403 Exclusion Based on Prejudice"  apply.  

1. Example:  Simon v. Kennebunkport:  S fell on sidewalk and was injured.  S sought to introduce evidence that 100 people had fallen on that spot on the sidewalk.  Clearly relevant because the fact that 100 other people had fallen there went to notice and to defect in the sidewalk.  Prejudice didn’t substantially outweigh probative value.  404 XE "404 Character Evidence"  doesn’t apply because this isn’t about character.  

S. Preserving Appeal by Offer of Proof:  If a court denies the introduction of evidence, the party attempting to present the evidence must make an “offer of proof” at trial outside of the jury’s presence (e.g., have the lawyer say what the testimony would be in judge’s chambers and then ask permission to file a written offer of proof). This establishes the record and preserves an appeal.

1. Halloran v. Virginia Chemicals, Inc.:  P, a mechanic, was injured when a freon can exploded while being heated.  D claimed that P used an immersion coil to heat the can.  P denied it.  D tried to introduce evidence of P’s prior use of a coil, which was denied by the trial court.  D did not make an offer of proof.  

a. Habit Evidence Under 406 XE "406 Habit, Routine Practice" :  If D could have shown that P used the heating coil every time he used freon, then the evidence should have been admissible as habit under 406.  

b. Strange case:  Bartels finds it remarkable that the appellate court in Halloran remanded the case despite the fact that D did not make an offer of proof to show the number of times that P used the coil to heat freon.  The court should have found that D waived habit.

IV. Cross Examination & Impeachment

T. Introduction:  For each witness that testifies the opposing party gets to do 3 things:  (1) cross-examine the witness; (2) impeach the witness; and (3) contradict the witness by calling a different witness to refute the earlier testimony.  The FRE limits the method that a party can do this however.  

U. Leading Questions:  A leading question is a question which in context unnecessarily suggests its own answer.  Non-leading questions are open-ended and let the witness formulate an answer (e.g., what, when, why, how).

1. Rule 611 XE "611 Mode and Order of Interrogation and Presentation" (c):  Leading questions are generally not allowed on direct examination of a witness except as may be necessary to develop a witness’s testimony.

a. Exceptions:  In a few instances, a party may ask leading questions on direct to assist the witness in order to develop his testimony.

i. Hostile Witness:  Leading questions may be used on direct of hostile witnesses (e.g., witnesses that are evasive or related to the opposing party.)

(1) May treat own witness as hostile if he gives testimony different at trial than expected.  Judge may allow that party’s attorney to treat the witness as hostile and ask leading questions to develop the testimony.

(2) P in a personal injury case calls M in his case in chief.  M testifies that P’s van ran a red light and struck D’s car.  Leading questions are necessary to develop favorable testimony for P.  

ii. Adverse Parties:  In civil cases, a party is entitled to call an adverse party or witness identified with him and interrogate by leading questions.

iii. Child Witnesses/Adults with Communication Problems:  May ask leading questions on direct.

iv. Witness Who Can’t Remember:  Leading questions may be allowed to develop testimony.

v. Undisputed Preliminary Matters:  May use leading questions for judicial efficiency.

2. Rule 611 XE "611 Mode and Order of Interrogation and Presentation" (c) Leading Questions Ordinarily Permitted on Cross:  

a. Always ask leading questions whenever you can because it allows the attorney to give the testimony.

b. Not permitted when a party’s own attorney is cross-examining them after being called on direct by his opponent.  This cross is treated like direct.

V. Rule 611 XE "611 Mode and Order of Interrogation and Presentation" (b) Scope of Cross-Examination:  Limited to (1) The subject matter of the direct examination; and (2) matters affecting the credibility of the witness.  Court has discretion to permit cross on additional matters as if on direct (no leading questions).

1. W testifies that D’s car hit P after running a stop sign, but says nothing about P’s injuries.  D may not cross on P’s injuries because they weren’t a subject on direct.  D may call W in its case in chief and treat it as direct, without leading questions.

W. Impeachment:  Attacking the credibility of the witness as a truthteller.

1. Rule 607 XE "607 Who May Impeach" :  Credibility of a witness may be attacked by any party, including the party who called him.  Any party may impeach a witness.  

a. M testifies in P’s case in chief that P’s van ran a red light and struck D’s car.  P may impeach M by asking him about a statement M made to his sister that D’s car ran the red light.

2. Evidence Used to Impeach must be otherwise admissible.  P may not use impeachment as a way of getting in evidence that is otherwise inadmissible.  If P could, it would eviscerate the hearsay rule and unfairly prejudice D.

a. U.S. v. Hogan:  H on trial on drug charges.  C testified at trial that H was not involved.  Prior to trial, C confessed and implicated H.

i. Confession was relevant:

(1) Confession was inadmissible hearsay.

(2) Relevant for impeachment because the confession made it less likely that C was telling the truth.

ii. Because P called C for the purpose of impeaching him as a means of trying to get in otherwise inadmissible confession.  Jury would not have used the confession only for credibility of C and not to prove the truth of the matter asserted (hearsay).

iii. No Rule 105 XE "105 Limited Admissibility"  Limiting Instruction – court said the primary purpose of P introducing the evidence was to get in inadmissible evidence, so the court wasn’t going to help by giving a limiting instruction.

iv. Rule 403 XE "403 Exclusion Based on Prejudice"  could have been used to keep the evidence out.  If a witness is successfully impeached, the probative value of his testimony becomes zero.  Zero probative value can be easily outweighed by prejudice.

X. Methods of Impeachment:  two basic methods of impeachment.

1. Summary of Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" :

a. Cross examining attorney may inquire into any specific instance of untruthful conduct that show truthfulness or untruthfulness, regardless of the collateral nature of the evidence, limited by 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (3rd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(3rd sentence) Non-Waiver of 5th Amendment Rights"  self incrimination.

b. Attorney may not introduce extrinsic evidence regarding specific instances of collateral conduct, even if the evidence is highly probative of truthfulness or untruthfulness.

c. Examples

i. A sues B for injuries from a car accident.  A calls R to testify that he saw B run the red light and hit A.  R says he was on his way home from the law school.  On cross, B may ask R whether he wasn’t in fact on his way home from the library or a bar.  Attack on R’s credibility is probative of truthfulness or untruthfulness and did not use extrinsic evidence, so B may ask it under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" .  R’s testimony under oath is a specific instance of conduct that opens the door to impeachment under 608(b).

ii. Same hypo:  B may not call K to testify that he saw R leaving the library.  Extrinsic evidence is not allowed to prove specific instance of collateral conduct for the purpose of attacking R’s truthfulness or untruthfulness.

iii. Same hypo:  If R denies that he was on his way home from a bar instead of the law school, two specific instances of conduct are involved:  (1) R lied on direct (question of truthfulness/untruthfulness); and (2) R was drunk when he saw the accident (question of ability to perceive material events).  

(1) Extrinsic evidence of specific instances of conduct offered to show truthfulness/untruthfulness inadmissible.  Conduct would be collateral if not for (2).

(2) Extrinsic evidence of specific instances of conduct is admissible to show R’s testimony was not credible because he had been drinking.  Credibility has a larger scope than truthfulness/untruthfulness.  R’s ability to perceive material events is material.

iv. X is prosecuted for murder of A.  B called by P and testifies he saw a fight between A and X and X struck the first blow.  X calls C who testifies that B was in a bar before the fight and drank 5 shots of whiskey.  FOC is whether B’s perception that X struck first was affected by alcohol.  C’s testimony is extrinsic evidence and is allowed because B’s ability to perceive events is material, not collateral.  608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" .

2. Attack Witness’ Sincerity (Truthfulness):  A witness’s sincerity can be attacked with (1) Prior Bad Acts; (2) Opinion Testimony; (3) Reputation; (4) Prior conviction; (5) Prior Inconsistent Statement; and (6) Bias.  

3. Attack Witness’s Memory or Perception:  D could impeach cop by asking “This arrest took place over three years ago and you have made over 1000 other arrests since then, haven’t you?”

4. Prior Bad Acts:  Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" :  Cross-examining attorney can impeach a witness by asking that witness about any specific instance of conduct that is probative of truthfulness or untruthfulness concerning witness’s credibility.  Always subject to Rule 403 XE "403 Exclusion Based on Prejudice" , Skip Rule 404 XE "404 Character Evidence" (b) XE "404 Character Evidence:404(b) Other Crimes, Wrongs or Acts" .  

a. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" :  

i. Specific instances of the [collateral] conduct of a witness, for the purpose of attacking or supporting the witness’s credibility, other than conviction of a crime as provided in Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" , may not be proved by extrinsic evidence.  [“probative,” not “relevant”]

ii. [Specific instances of conduct of a witness] may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness 

(1) concerning the witness’s character for truthfulness or untruthfulness, or 

(2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

(3) Collateral conduct is conduct by a witness that is inquired into not because it has bearing on the actual events involved in the case, but because it may reflect on the witness’s credibility.  (Relevant only to the proof of truthfulness or untruthfulness, not to material aspects of the case.)

(a) W just testified that he was coming from the store when he saw the accident.  P may inquire whether W was actually coming from the library, not because it is material to the case, but because it casts doubt on W’s credibility.  W’s testimony under oath is a specific instance of conduct that opens the door to an inquiry under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" .

(4) U.S. v. Owens:  D charged with murdering his wife by shooting her.  P tried to impeach D with evidence of prior bad acts:  D omitted past convictions from a military application.  

(a) Proper under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct"  for P to question D about this.  

(b) Under 105 XE "105 Limited Admissibility" , admissibility limited to impeachment (credibility) of D.

(c) Under 403 XE "403 Exclusion Based on Prejudice" , Evidence highly probative and not outweighed by unfair prejudice.

(d) Under 401 XE "401 Relevance Defined" , Relevant to the FOC that D is not truthful.  One who violates the law once is more likely to do it again that one who has not done it before.

(e) Admissible under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" :  Specific instances of W’s (D’s) conduct may, in court’s discretion, be inquired into on cross exam of W, if probative of W’s character of truthfulness or untruthfulness.  P can use D’s prior bad acts to impeach his credibility.

b. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" :  Extrinsic evidence [of collateral conduct] may not be offered for purposes of attacking the witness’s credibility.  Only avenue of inquiry is cross-exam (608(b)(2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" )  Extrinsic evidence of specific instances of [collateral] conduct may not be introduced to impeach.

i. Extrinsic evidence is any evidence not coming out of the mouth of the witness being impeached, including documents, testimony of other witnesses, tangible evidence.

ii. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC"  arises out of need for judicial efficiency.  Without this rule, every instance of collateral conduct testified to by a witness would be subject to a mini-trial to determine whether W as telling the truth when he said it.  

iii. Collateral conduct is not material to the case, but is relevant to credibility of the witness.

(1) Collateral conduct does not include conduct related to an independent FOC to be proved, such as W’s ability to remember events.  Evidence that showed W was returning from the bar instead of the library would be material.  Extrinsic evidence is admissible to show prove an independent FOC.

(2) Owens Hypo:  If D had (during cross) denied omitting any facts from his military application, P could not have introduced the application into evidence to impeach D’s testimony because it would be extrinsic evidence of collateral conduct.  P would have been stuck with D’s answer.

(3) Most witnesses will not know that you can’t offer extrinsic evidence to impeach witness credibility and will tell the truth.  Can waive a piece of paper around during cross as long as you don’t misrepresent to the jury what it is.

(4) State v. Oswalt:  D charged with a crime in Seattle, but claims he was in Portland at the time.  W, a restaurant owner in Portland, testified for D that D ate at his restaurant on the days near the date of the crime.  To impeach W, P called rebuttal witness O, a police officer, who testified that he talked to D in Seattle on those days.  

(a) O’s testimony was extrinsic evidence of collateral conduct aimed at attacking W’s credibility and was inadmissible under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" .

c. 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (3rd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(3rd sentence) Non-Waiver of 5th Amendment Rights" :  Fifth Amendment prohibits inquiry into any specific instance of criminal conduct that is pending against W.  Giving testimony does not operate as a waiver of the right against self-incrimination.  Just making the inquiry does the damage, so you can’t even make the inquiry and wait for W’s refusal.

i. May inquire if W has already been convicted or acquitted because no Fifth Amendment right attaches.  See Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" .

ii. Witness may waive Fifth Amendment rights by testifying about material facts.  Lies on the stand not about material facts are not perjury, per se.  

iii. Owens Hypo:  If P had reliable information that D had committed perjury in a trial a year ago, but had not been convicted of it, P could not ask D whether he had ever committed perjury.  

iv. When other 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct"  requirements are met, always check 608(b)(3rd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(3rd sentence) Non-Waiver of 5th Amendment Rights"  to make sure.

5. Opinion and Reputation Evidence of Character under Rule 608 XE "608 Evidence of Character and Conduct of Witness" (a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" :  May offer opinion or reputation evidence as extrinsic evidence to attach witness credibility, as long as it doesn’t refer to specific instances of conduct.  608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC"  prohibits extrinsic evidence only when it refers to specific instances of conduct.

a. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" :  Credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, subject to the following limits:

i. Evidence may refer only to character for truthfulness/untruthfulness, and

ii. Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation or otherwise.

iii. Always subject to Rule 403 XE "403 Exclusion Based on Prejudice" 
b. General Rule:  if W1 testifies, then opposing party can call W2 to give his opinion or reputation testimony about W1’s character for truthfulness/untruthfulness.  Party who called W1 may only present evidence of W1’s truthful character if W2 has attacked it.  

i. R testifies for A.  If B calls P to testify that in his opinion R lies, it is admissible under 608 XE "608 Evidence of Character and Conduct of Witness" (a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character"  because it does not refer to any specific instances of conduct, just to R’s character for truthfulness/untruthfulness.  If it did, this would be extrinsic evidence of specific instances of conduct prohibited by 608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" .

ii. B may not ask P to describe any specific instances of conduct on which P bases his opinion of R.  Specific instances of conduct construed narrowly.  “Have you heard” testimony allowed under Rule 405 XE "405 Methods of Proving Character"  is not allowed under Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" .

c. May ask witness on cross about specific instances of conduct under Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" .

i. D calls W1.  P calls W2, who says W1 is a liar.  D may cross examine W2 and ask W1 for specific instances of untruthful conduct by W1 that form the basis for W2’s opinion of W1.

ii. Reputation testimony can be used to attack credibility of witness.  P may call W2 to testify that W1 has a reputation for lying, as long as he doesn’t refer to specific instances of W1’s conduct.

d. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (2):  Evidence of truthful character of witness may be offered only after witness’s character for truthfulness has been attacked by opinion or reputation evidence or otherwise.

i. P doesn’t testify that R is a liar.  M cannot be called to testify that R is truthful because his truthfulness/untruthfulness has not been put at issue.

e. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (1) XE "608 Evidence of Character and Conduct of Witness:608(a)(1) Character of Truthfulness/Untruthfulness" :  Credibility of witness may be attacked through reputation evidence offered by a rebuttal witness as long as it refers only to character for truthfulness/untruthfulness and does not bring up specific instances of conduct.

i. P testifies that R is a liar.  K may be called to testify that P as a reputation for lying because the testimony is directly related to P’s character for truthfulness/untruthfulness.  Can attack the attacker.

f. Remember Rule 403 XE "403 Exclusion Based on Prejudice"  trumps all.
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6. Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" :  Impeachment with Prior Convictions.  A witness’s (including the accused’s) credibility can be attacked by the introduction of prior convictions.  Rationale:  A witness who commits a crime is less likely to be honest than a witness who hasn’t committed a crime.

a. Extrinsic evidence can be used to impeach a witness under Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" .  If the witness denies having been convicted, you may use extrinsic evidence to impeach his testimony because prior criminal convictions are never collateral.  They are always material.  

i. Make sure the extrinsic evidence pertains to this witness and that you aren’t falsely accusing someone who has the same name.  Use SSN’s.

b. 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty" :  Felonies not involving dishonesty or deception and punishable by death or more than one year’s imprisonment.  

i. Witness is not the accused – admissible subject to Rule 403 XE "403 Exclusion Based on Prejudice"  (“substantially outweighs” standard).  Burden is on party seeking to get evidence in, as 403 presumes admissibility.

ii. Witness is the accused – admissible subject to a court finding that the probative value of the evidence outweighs the prejudicial effect.  (“merely outweighs” standard)

(1) Impeachment by prior convictions for the same or similar offense is highly prejudicial and not generally admissible.  Probative value is generally low on impeachment and danger of prejudice is high.

(2) U.S. v. Sanders:  D indicted for assault with intent to murder.  P tried to introduce D’s prior convictions for assault under Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty" .  D’s prior assault conviction not admissible because extreme prejudicial effect outweighed marginal probative value on credibility issue.

7. Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (2) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(2) Crime Involving Dishonesty" :  Crimes of dishonesty or deception.  Punishment doesn’t matter and applies to any witness, even accused.

a. Felonies and misdemeanors admitted, as long as it involved dishonesty/false statement/deception.

b. No balancing of probative value and prejudicial effect.  It comes in regardless.  No Rule 403 XE "403 Exclusion Based on Prejudice"  objection available.

i. D on trial for tax evasion.  D testifies denying tax evasion.  P may impeach by showing that D was convicted of tax evasion 8 years ago.  Judge must allow.  Has no discretion to exclude this evidence, offered to impeach D.

c. Crimes must by fact or definition involve some element of misrepresentation or deceit.  Bank robbery, while serious, does not, on its face, involve an element of falsification.

i. U.S. v. Brackeen:  D robbed 3 banks, pled guilty to 2 and was on trial for the third.  D testified.  P attempted to impeach D using previous pleas.  Bank robbery was not a crime of dishonesty.  Evidence excluded under 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty"  because the prejudicial danger outweighed the probative value.

d. Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (b) XE "609 Impeachment by Evidence of Conviction of a Crime:609(b) Time Limit" :  Ten-year time limit on convictions.  Evidence of prior conviction not admissible unless conviction or release from confinement is more recent than ten years or unless the court finds that it should be in the interests of justice and subject to Rule 403 XE "403 Exclusion Based on Prejudice" .  See text of the rule for criteria and notice requirement. 

i. Probation and parole are not “confinement” for purposes of figuring 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (b) XE "609 Impeachment by Evidence of Conviction of a Crime:609(b) Time Limit"  time limit.

e. Preserving an Appeal:  D must testify to raise an appeal on grounds of improper impeachment.  If D files a motion in limine to have evidence of a prior conviction excluded and the judge denies it, D must actually testify and sustain the damage caused by the alleged improper impeachment in order to preserve the issue for appeal.  

i. Luce v. U.S.:  Trial court didn’t rule on D’s MIL to exclude prior conviction because court said it couldn’t balance probative value for impeachment against prejudice without hearing D’s testimony.  D decided not to testify and was convicted.  D waived his right to appeal when he didn’t testify.  Appeals court can’t look at harm to D if D doesn’t testify.  Applies only to 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty" , not (2).  (No balancing in (a)(2)).

f. Rule 609 XE "609 Impeachment by Evidence of Conviction of a Crime" (a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty"  applies to civil and criminal cases.  In Civil, there is no “accused,” so everything under 609(a)(1) is subject to Rule 403 XE "403 Exclusion Based on Prejudice" , which requires probative value to substantially outweigh prejudicial effect.

i. P sued D, a police officer, saying that D violated P’s constitutional rights by assaulting P.  P was criminally convicted for this felony assault before trial of the civil matter.  P may impeach D with this conviction because the probative value substantially outweighs the prejudicial effect.  

g. Masking the Nature of a Felony.  When probative value is based on the fact of a prior felony conviction, the court may allow the fact of the conviction to be presented, without revealing the nature of the felony when the nature of the felony would be prejudicial.  This is a way of getting in the part of the evidence you need without getting it excluded under 403 XE "403 Exclusion Based on Prejudice" .

	Rule
	Evidence of Prior Conviction Admissible If

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (2) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(2) Crime Involving Dishonesty"  – Crime of dishonesty or deceit
	Conviction is always admissible

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty"  – Witness is not the Accused
	Conviction not admissible if probative value is substantially outweighed by prejudicial effect.

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty"  – Witness is the Accused
	Conviction not admissible if probative value merely outweighed by prejudicial effect.

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" b) XE "609 Impeachment by Evidence of Conviction of a Crime:609(b) Time Limit"  – Time Limit
	Conviction not admissible if more than ten years old and probative value substantially outweighed by prejudicial effect.
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8. Rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct"  and 613 XE "613 Prior Statements of Witnesses" :  Prior inconsistent statements are the most common type of impeachment evidence.

a. Cross-examining attorney may impeach W with W’s prior inconsistent statement pursuant to 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness"  because a prior inconsistent statement is always probative of truthfulness or untruthfulness.  

i. Two inconsistent statements give rise to inference that one is false.  

ii. Can always inquire into a prior inconsistent statement under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness"   

b. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless

i. The witness is afforded an opportunity to explain or deny; and

ii. The opposing party is afforded an opportunity for meaningful cross exam; or

iii. The interests of justice require it.

iv. Must still satisfy rule 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" .  The specific instance of conduct (the making of the prior inconsistent statement) may not be collateral.  

(1) R testifies at trial that he was on the way home from the law school when he saw the accident.  Earlier, R told B’s investigator that R was on his way home from the library.  B tries to call the investigator to impeach R’s testimony.  

(a) Inadmissible under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC"  because where R was coming from is collateral.

v. Rule 613 XE "613 Prior Statements of Witnesses" (a) XE "613 Prior Statements of Witnesses:613(a) Examining Witness Concerning Prior Statement"  says that if you are going to impeach a witness on cross with a prior statement made by the witness (whether or not inconsistent with testimony), you needn’t show it or disclose its content to the witness, but you must be prepared to show it or give a copy of it to opposing counsel.  Does not involve offer of extrinsic evidence.

vi. Rule 613 XE "613 Prior Statements of Witnesses" (b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness"  says that extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded the opportunity to explain or deny it and the opposing party is given the opportunity to cross examine the witness on the subject of the statement., or the interests of justice require it.  Does not apply where the statement is collateral.

vii. 613 XE "613 Prior Statements of Witnesses" (b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness"  does not apply to admissions of a party admissible under 801 XE "801 Hearsay Definitions" (d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" .  Extrinsic evidence of an admission by a party offered against that party is admissible even if the party is not given the opportunity to explain or deny.  

(1) A v. B:  A testifies that B ran a red light.  B does not cross examine A.  A goes to Nairobi.  B may call W to testify that A told W that A went through the red light.  It is admissible as an admission by a party-opponent under 801 XE "801 Hearsay Definitions" (d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (A) XE "801 Hearsay Definitions:801(d)(2)(A) Party’s Own Statement Offered Against Party" .

	Inquiry About Prior Inconsistent Statement by Witness
	Extrinsic Evidence of Witness’s Prior Inconsistent Statement

	Always permitted on cross.
	Not collateral (608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC"  & W must be given an opportunity to explain or deny or interests of justice require


9. 801 XE "801 Hearsay Definitions" (d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (B) XE "801 Hearsay Definitions:801(d)(1)(B) Prior Consistent Statement of Witness, fabrication" :  Prior Consistent Statements are not hearsay if declarant testifies at trial and is subject to meaningful cross exam concerning the statement AND is offered to rebut an express or implied charge against declarant of recent fabrication or improper influence or motive.

a. Used to rehabilitate a witness’s credibility after it has been attacked.

i. Declarant (maker of the statement) must testify at trial or hearing.

ii. Declarant must be subject to meaningful cross exam regarding the statement.

(1) Cross does not have to take place before the evidence can be admitted.  Opposing counsel can always recall the witness after they have been rehabilitated.  

iii. Statement must be consistent with declarant’s testimony at trial and must have been made before the motive to fabricate would have become operative.

iv. Must be offered to rebut the charge of fabrication or improper motive or influence.  

v. A prior inconsistent statement may be introduced by a witness other than the declarant.

10. Rule 106 XE "106 Remainder of or Related Writings or Recorded Statements" :  Introducing the rest of a record to rehabilitate:  When a writing or recorded statement, or part of one, is introduced by a party, an adverse party may require the introduction AT THAT TIME of any other part of the writing or statement, or any other writing of recorded statement that should in fairness, be considered contemporaneously with it.  

a. Purpose is to give the court and the jury a complete picture and see that things are not taken out of context.  

b. Party introducing the first part of the document waives objections to the admissibility of the remainder and the remainder is per se admissible.

c. Beech Aircraft Corp v. Rainey:  P lost wife in a plane crash.  Sued D, the manufacturer.  D, in its case in chief, introduced part of a letter showing the accident was caused by pilot error.  P sought to have the rest of the letter admitted.  When one party makes use of a portion of a document, such that misunderstanding or distortion can be averted only through presentation of another portion, the material required for completeness is ipso facto relevant and therefore admissible under Rule 401 XE "401 Relevance Defined"  and 402 XE "402 Relevant Evidence Admissible" .  106 XE "106 Remainder of or Related Writings or Recorded Statements"  redundant except for timing of admission.

d. 106 XE "106 Remainder of or Related Writings or Recorded Statements"  doesn’t apply to oral conversations, but 401 XE "401 Relevance Defined"  and 611 XE "611 Mode and Order of Interrogation and Presentation" (a) allow an entire conversation to be introduced.

11. Bias for or against a party.  Rules 401 XE "401 Relevance Defined" , 402 XE "402 Relevant Evidence Admissible"  and 403 XE "403 Exclusion Based on Prejudice"  permit a witness to be impeached with evidence that W is biased.  A successful showing of bias tends to make the facts to which he testified more or less probable in the jury’s eyes.  

a. Bias is never collateral, so extrinsic evidence may be used to prove it.  

b. Evidence of bias is always subject to 403 XE "403 Exclusion Based on Prejudice" .

c. Membership in an organization may establish bias.  See U.S. v. Abel – prison gang example.

d. 613 XE "613 Prior Statements of Witnesses" (b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness"  applies only to prior inconsistent statements, not to bias, so there is no need to have the witness have an opportunity to explain or deny.

e. Prior statements may establish bias, even though they appear to fall under 608 XE "608 Evidence of Character and Conduct of Witness" (b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" .  They are never collateral because they affect W’s perception of events.

f. Bias is broadly defineds:  Any evidence that makes it more likely that the witness is going to be biased in favor or against a party is relevant and may be inquired into thoroughly, subject to 403 XE "403 Exclusion Based on Prejudice" .

g. Summary of Impeachment

	Method
	Rule(s)

	Prior Bad Acts
	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" 

	Prior Inconsistent Statements
	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" ; 613 XE "613 Prior Statements of Witnesses" 

	Opinion/Reputation Evidence
	608( XE "608 Evidence of Character and Conduct of Witness" a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (1) XE "608 Evidence of Character and Conduct of Witness:608(a)(1) Character of Truthfulness/Untruthfulness" 

	Prior Conviction
	609 XE "609 Impeachment by Evidence of Conviction of a Crime" 

	Bias or Motive
	401, XE "401 Relevance Defined"  403 XE "403 Exclusion Based on Prejudice" 

	Opinion/Reputation (rehabilitation)
	608( XE "608 Evidence of Character and Conduct of Witness" a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (2)

	Prior Consistent Statements (rehabilitation)
	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (B) XE "801 Hearsay Definitions:801(d)(1)(B) Prior Consistent Statement of Witness, fabrication" 

	Completeness (rehabilitation)
	106; XE "106 Remainder of or Related Writings or Recorded Statements"  401 XE "401 Relevance Defined" 


Y. 10 Commandments of Cross Exam – See other outline.

V. Hearsay

Z. Theory behind the Hearsay rule.  

1. Relevance Logic:  The fact that D said X, makes it more likely that D believed X.  The fact that D believed X makes it more likely that X is true.

If 



it was because 

If 




it was because 


AA. Rule 802 XE "802 Hearsay Rule" :  Hearsay is inadmissible unless an exception applies

AB. Rule 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay" :  Hearsay is any statement other than one made by the declarant while testifying at the trial or hearing to prove the truth of the matter asserted by the statement, solely on the theory that when a person asserts that a fact is true, that makes it more likely to be true.

1. Statement:  Oral or written assertion of fact or other conduct of a person, if intended by him to communicate a fact.  

2. Made out of Court – Includes under oath, but not testifying in the current trial or hearing.

3. Offered to prove the truth of the matters asserted.

4. See examples in other outline.

5. Methodologies for Recognizing Hearsay:  Ask the three following questions

a. 1.  Is the evidence a verbal or non-verbal assertion of fact?

i. 
[TEST:  Was the Declarant’s purpose to assert a proposition of fact?]

b. Was the assertion made out of court (i.e., other than while declarant was testifying at the trial or hearing)?

c. Is the evidence being offered to prove that the assertion of fact is (or was) true?

[TEST:  In order for the evidence to be relevant, Must the jury infer that the declarant believed the fact(s) that he or she asserted, solely on the ground that people tend to believe what they say.?]
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AC. Hearsay Dangers:  SPAM

1. Sincerity:  lying

2. Perception:  incorrect perception of the facts

3. Ambiguity/Articulation:  misspoken or ambiguous language

4. Memory:  failure of memory.

AD. 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  Must have evidence of an out of court statement before you can make a hearsay objection.  

1. Evidence that no statements were made is admissible if relevant under 401 XE "401 Relevance Defined"  because absence of statements does not constitute an assertion for purposes of the hearsay rule.  Hence, the fact that no one besides plaintiff told D that the train car was too cold is admissible.

AE. Rule 602 XE "602 Lack of Personal Knowledge"  Personal Knowledge

1. Witness must have personal knowledge of the matter about which he is testifying.  Evidence to prove personal knowledge must be offered and may, but need not consist of the witness’s own testimony.

2. Witness must have used his own senses to perceive the evidence to be admitted.

3. Can testify that someone made a statement, but not what the content of the statement was.

4. Look at Rule 602 XE "602 Lack of Personal Knowledge"  and 801 XE "801 Hearsay Definitions"  together.

a. D says, “P said ‘X.’”  Hearsay

b. D says, “X,” without actual knowledge of “X.”  Personal knowledge

c. Twelve Bishops Example:  See other outline, p. 46

AF. 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  Witness’s own out of court statement is hearsay.  Out of court statement made by witness who is now on the stand and testifying (subject to cross) is hearsay.

1. If W can’t remember the event, past out of court statement, it’s still hearsay.  

a. D calls W and determines that W witnessed an accident between P and D, but can’t remember the event.  D may not ask what W said to others about the accident.  D’s past statements to others are hearsay and are not admissible unless one of the exceptions applies.  D can’t remember the event the statements were made about, so he can’t be effectively crossed.  This is not the same as a person being unable to remember making an ID under 801 XE "801 Hearsay Definitions" (d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (C) XE "801 Hearsay Definitions:801(d)(1)(C) Identification of Person After Perceiving Them" .
2. If W can recall the event, he can be asked about it.  He can’t be asked about statements he made to others about it unless one of the hearsay exceptions applies.

AG. 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  Must Know What Is The Truth Of The Matter Asserted:  Statement is hearsay only if it is offered to prove the truth of the matter asserted, so you have to know what is intended to be proven by the statement.

1. Uncertain Hearsay:  W called to testify C said, “P stole $100 from N.”  This would be hearsay if the FOC is that P stole from N.  If the FOC is that P ran into N’s car, C’s statement would not be hearsay.  It would also probably not be relevant under 401 XE "401 Relevance Defined" .

AH. Things that are not Hearsay:  (Remember the Hearsay Relevance Logic)(May be inadmissible for other reasons, i.e., Rule 404 XE "404 Character Evidence" (a) XE "404 Character Evidence:404(a) Character Evidence Generally" )

1. P says “X”.  D may offer fact that no one else said “X”.  Lack of assertions is not hearsay.  Conduct of not saying something not assertive in this case.

2. V and W died following a plane crash.  Insurance would go to V’s estate only if V survived W.  V’s statement to rescuers of “I’m alive,” made after W’s death, was not hearsay since the fact that V could make the statement was probative of it’s truth, not the actual content.

3. W says D said “I can speak.”  Not hearsay because actual words used do not add to the probative value of the FOC that declarant could speak.  

4. FOC is X.  D says “Y”. Not hearsay because not offered to prove the truth of the matter asserted.

5. S says T threatened S if S didn’t do at told.  S asserting duress defense.  Not hearsay because FOC is whether S was under duress, not whether threats were true.

6. P slipped on wet sidewalk.  P offers reports that many others said sidewalk was slick.  Not hearsay because FOC is notice, not that the sidewalk was slick.

7. K calls H to testify that he heard M say to K, “I offer to sell you my car for $400.”  Not hearsay because the truth of M’s statement isn’t in question.  H’s credibility in reporting it is.  FOC is the fact of whether an offer was made, not the truth of the offer.  Offer is an essential element in establishing a contract exists.

8. P offers DEA’s statement that Customs told them D was smuggling as justification for DEA’s investigation of D.  (1) Not hearsay because not offered to prove the truth or falsity of Customs’ report to DEA.  (2) Inadmissible because motivation for investigation is not relevant.

9. F intercepts call from prospective bettor at phone of D.  Bettor’s statement offered to prove D is running a book making operation is not hearsay because it is not being offered to prove the truth of Bettor’s bet, just the fact that D’s phone is one to which B placed a call to make a bet.

10. R required D’s guarantee before it would sell to DMS.  DMS didn’t pay R and D denied liability.  R sought to admit D’s out of court statement guaranteeing DMS’s debt.  Not hearsay because it is being offered to prove D made an offer of guarantee, not the truth of the guarantee offered.  It is an essential element of proving a contract existed.

AI. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement"  Assertive v. Non-assertive Conduct:  A non-assertive proposition (one not intended to articulate or communicate a proposition of fact) is not a statement for purposes of 801(a).  Must be assertive.

1. Logic used to determine whether conduct is assertive:  

A did X ( A believed Y ( Y is true = non-assertive conduct (not hearsay)

A did X ( A believed X ( X is true = assertive conduct. (hearsay)

If the jury must infer that the D believed what he asserted in order for the evidence to be relevant, then there is hearsay.  If the jury does not have to infer this, then there is no hearsay

a. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (2) Non-verbal conduct must go to a Fact in Issue:  Non-verbal conduct only qualifies as a “statement” if it is intended by D to communicate a fact at issue in the case.  Non-assertive propositions (verbal or non-verbal) are not statements, therefore, not hearsay.

b. FOC is T’s capacity to make a will.  P wrote a letter to T advising about a sale of land, within a couple of days of T’s execution of his will.  Not hearsay, since not being offered to prove P advised T advised a land sale, but instead to prove that P thought T was competent at the time.

c. Ship captain, C, inspected his ship, then boarded it with his wife and children.  The ship was lost at sea.  FOC is whether the ship was seaworthy.  C’s behavior, though relevant, was not intended to assert a fact.  Not hearsay.

d. FOC is rain.  People putting up umbrellas is not intended to be assertive conduct, so not hearsay.

e. Evidence that no statements were made is admissible if relevant under 401 XE "401 Relevance Defined"  because absence of statements does not constitute an assertion for purposes of the hearsay rule.  Hence, the fact that no one besides plaintiff told D that the train car was too cold is admissible.

f. P says “X”.  D may offer fact that no one else said “X”.  Lack of assertions is not hearsay

g. D on trial for abetting C in W’s murder.  C suicided before trial.  P sought to offer evidence of C’s suicide to show C committed the murder.  Not hearsay, because C’s suicide was non-assertive conduct and not a statement.  801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (2)

2. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (2) Non-Verbal Conduct Can Qualify as an “Assertion”:

a. V points to D in a lineup.  Assertive conduct because it asserts a proposition of fact.  It is the same as saying, “D committed the crime.”

3. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (2) Verbal Propositions Must Also be Assertive:  Intended by D to communicate a fact at issue in the case.

a. F intercepts call from prospective bettor at phone of D.  Bettor’s statement offered to prove D is running a book making operation is not hearsay because it is not being offered to prove the truth of Bettor’s bet, just the fact that D’s phone is one to which B placed a call to make a bet.

b. Sea Captain says, “I believe this ship is seaworthy.”  Hearsay.  Same as saying, “This ship is seaworthy.”  Any assertion of fact is an assertion of the belief of D.  The two statements have the same effect.

AJ. 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  Must be Offered to Prove the Truth of the Matter Asserted:  If the jury must infer that D believed the fact asserted, solely on the ground that people tend to believe what they say, then there is a hearsay problem.  If other evidence is needed before the jury can infer that D believed his assertion to be true, then the assertion is not being offered to prove the truth of the matter asserted and is not hearsay.

1. Game show example [other outline p. 53]

2. D charged with sexually assaulting a 5-year old, S.  Only issue is ID of perpetrator.  D arrested at home, with very distinctive décor.  At trial, P wants to call S’s mother to testify that on the day of the assault, S told her she had been in a home described as having the same distinctive décor as D’s home.  Not hearsay because the likelihood that S could have been somewhere else that had such distinctive décor makes coincidence highly unlikely.  

AK. Only People Can be Declarants.  No machines or animals.  [other outline p. 54]

1. Bloodhounds and other actions of animals are non-assertive conduct and not hearsay.

2. Radar guns not declarants.  Hearsay rule not applicable to what W, on the stand and available for meaningful cross, observed—either through his own senses of through scientific equipment.  Machine is not a declarant, so readings aren’t statements.  

3. 401 XE "401 Relevance Defined"  and 403 XE "403 Exclusion Based on Prejudice"  still apply.

AL. 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  Prior Inconsistent Statements not Hearsay if They are Being Used to Impeach.

1. Prior inconsistent statements offered to impeach a witness are not hearsay, because they are not being offered to prove the truth of the matter asserted.  See 613 XE "613 Prior Statements of Witnesses" (b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness" .

2. R testifies for A and states that B drove through a red light.  On Cross, B asks R, “Isn’t it a fact that you told my investigator that A drove through the red light.”  Not hearsay under 801 XE "801 Hearsay Definitions" (c) XE "801 Hearsay Definitions:801(c) Hearsay"  because the question on cross is not being offered to prove the truth of the matter asserted (who ran the light) but instead is offered to impeach R’s credibility.

3. Court may give a limiting instruction under Rule 105 XE "105 Limited Admissibility" , instructing the jury not to consider the statement as probative of who ran the light.

VI. Dying Declarations

AM. 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(2) Statement Under Belief of Impending Death (Dying Declaration)"  Dying Declarations.  

1. A statement is not excluded by the hearsay rule if the declarant is unavailable as a witness in a prosecution for homicide or in a civil action or proceeding, and the statement is made by the declarant while believing that his death is imminent, and concerns the cause or circumstances of what the declarant believed to be his impending death.

2. Elements.  Must lay foundation by asking the witness questions to establish the following four elements.

a. Declarant is unavailable, i.e., dead, within the meaning of 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" .

b. Declarant believed in his imminent death.  Must be made with consciousness of impending death.  D must have thought he was going to die very soon.

c. Statement concerns the causes or circumstances of D’s impending death.

d. Prosecution for homicide or Civil Action.  Declarant’s statement admissible only in a homicide or civil case.

3. Hearsay dangers less applicable?

a. Our culture:  D has no reason to lie, wants to meet his maker with a clean conscience.

b. Other cultures:  D may have no reason to be truthful, since there will be no earthly consequences for him.

4. Proponent of Dying Declaration has the Burden of Proof Burden of proof depends on relevance of the evidence with respect to the preliminary fact questions.

5. 104 XE "104 Preliminary Fact Questions"  Preliminary Fact Questions

a. 104 XE "104 Preliminary Fact Questions" (a) XE "104 Preliminary Fact Questions:104(a) Admissiblity"  Preliminary fact questions about the qualifications of a person to be a witness, the existence of a privilege or the admissibility of evidence shall be determined by the court, subject to the provisions of 104(b) XE "104 Preliminary Fact Questions:104(b) Relevance"  (relevance).  In doing so, the court is not bound by the rules of evidence, except those pertaining to privilege.

i. 104 XE "104 Preliminary Fact Questions" (a) XE "104 Preliminary Fact Questions:104(a) Admissiblity"  Burden of proof is preponderance of the evidence.  

ii. Court may hear any evidence, regardless of admissibility, to determine whether the proponent of an offer of evidence has met his burden.

iii. If the evidence sought to be admitted is equally relevant, regardless of the answer to the preliminary fact question, the inquiry is under 104 XE "104 Preliminary Fact Questions" (a) XE "104 Preliminary Fact Questions:104(a) Admissiblity" .  Relevance under 104(b) XE "104 Preliminary Fact Questions:104(b) Relevance"  is the first hurdle.  104(a) is a higher hurdle. 

b. 104 XE "104 Preliminary Fact Questions" (b) XE "104 Preliminary Fact Questions:104(b) Relevance"  is a question of whether the evidence meets the low threshold of relevance.  [other outline p. 59]

AN. 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability"  Unavailability of Declarant [ other outline p. 57]

1. Declarant is unavailable in several situations

a. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (1) Exempted on ground of privilege 

b. 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(2) Refuses to Testify Despite Court’s Order"  D persists in refusing to testify.

c. 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (3) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(3) Lack of Memory"  D can’t remember

d. 804 XE "804 Hearsay Exceptions; Declarant Unavailable" (a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (4) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(4) Death, Physical or Mental Illness"  Death, physical or mental illness

e. 801 XE "801 Hearsay Definitions" (a) XE "801 Hearsay Definitions:801(a) Statement" (5) D can’t be found
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	503 XE "503 Lawyer-Client Privilege" 
	503 XE "503 Lawyer-Client Privilege"  Lawyer-Client Privilege

	504 XE "504 Psychotherapist-Patient Privilege" 
	504 XE "504 Psychotherapist-Patient Privilege"  Psychotherapist-Patient Privilege

	505 XE "505 Husband-Wife Privilege" 
	505 XE "505 Husband-Wife Privilege"  Husband-Wife Privilege

	506 XE "506 Clergyman Privilege" 
	506 XE "506 Clergyman Privilege"  Clergyman Privilege

	507 XE "507 Political Vote" 
	507 XE "507 Political Vote"  Political Vote

	511 XE "511 Waiver by Voluntary Disclosure" 
	511 XE "511 Waiver by Voluntary Disclosure"  Waiver by Voluntary Disclosure

	602 XE "602 Lack of Personal Knowledge" 
	602 XE "602 Lack of Personal Knowledge"  Lack of Personal Knowledge

	607 XE "607 Who May Impeach" 
	607 XE "607 Who May Impeach"  Who May Impeach

	608 XE "608 Evidence of Character and Conduct of Witness" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness

	608( XE "608 Evidence of Character and Conduct of Witness" a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character"  Opinion and Reputation Evidence of Character

	608( XE "608 Evidence of Character and Conduct of Witness" a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (1) XE "608 Evidence of Character and Conduct of Witness:608(a)(1) Character of Truthfulness/Untruthfulness" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(a) XE "608 Evidence of Character and Conduct of Witness:608(a) Opinion and Reputation Evidence of Character" (1) XE "608 Evidence of Character and Conduct of Witness:608(a)(1) Character of Truthfulness/Untruthfulness"  Character of Truthfulness/Untruthfulness

	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct"  Specific Instances of Conduct

	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (1st sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(1st sentence) Extrinsic Evidence of SIC"  Extrinsic Evidence of SIC

	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (2nd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(2nd sentence) Inquiry into SIC of Witness"  Inquiry into SIC of Witness

	608( XE "608 Evidence of Character and Conduct of Witness" b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (3rd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(3rd sentence) Non-Waiver of 5th Amendment Rights" 
	608 XE "608 Evidence of Character and Conduct of Witness"  Evidence of Character and Conduct of Witness:608(b) XE "608 Evidence of Character and Conduct of Witness:608(b) Specific Instances of Conduct" (3rd sentence) XE "608 Evidence of Character and Conduct of Witness:608(b)(3rd sentence) Non-Waiver of 5th Amendment Rights"  Non-Waiver of 5th Amendment Rights

	609 XE "609 Impeachment by Evidence of Conviction of a Crime" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule"  General Rule

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (1) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(1) Crime not Involving Dishonesty"  Crime not Involving Dishonesty

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (2) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(2) Crime Involving Dishonesty" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(a) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a) General Rule" (2) XE "609 Impeachment by Evidence of Conviction of a Crime:609(a)(2) Crime Involving Dishonesty"  Crime Involving Dishonesty

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" b) XE "609 Impeachment by Evidence of Conviction of a Crime:609(b) Time Limit" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(b) XE "609 Impeachment by Evidence of Conviction of a Crime:609(b) Time Limit"  Time Limit

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" c) XE "609 Impeachment by Evidence of Conviction of a Crime:609(c) Effect of Pardon, etc." 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(c) XE "609 Impeachment by Evidence of Conviction of a Crime:609(c) Effect of Pardon, etc."  Effect of Pardon, etc.

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" d) XE "609 Impeachment by Evidence of Conviction of a Crime:609(d) Juvenile Adjudications" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(d) XE "609 Impeachment by Evidence of Conviction of a Crime:609(d) Juvenile Adjudications"  Juvenile Adjudications

	609( XE "609 Impeachment by Evidence of Conviction of a Crime" e) XE "609 Impeachment by Evidence of Conviction of a Crime:609(e) Pendency of Appeal" 
	609 XE "609 Impeachment by Evidence of Conviction of a Crime"  Impeachment by Evidence of Conviction of a Crime:609(e) XE "609 Impeachment by Evidence of Conviction of a Crime:609(e) Pendency of Appeal"  Pendency of Appeal

	611 XE "611 Mode and Order of Interrogation and Presentation" 
	611 XE "611 Mode and Order of Interrogation and Presentation"  Mode and Order of Interrogation and Presentation

	612 XE "612 Writing Used to Refresh Memory" 
	612 XE "612 Writing Used to Refresh Memory"  Writing Used to Refresh Memory

	613 XE "613 Prior Statements of Witnesses" 
	613 XE "613 Prior Statements of Witnesses"  Prior Statements of Witnesses

	613( XE "613 Prior Statements of Witnesses" a) XE "613 Prior Statements of Witnesses:613(a) Examining Witness Concerning Prior Statement" 
	613 XE "613 Prior Statements of Witnesses"  Prior Statements of Witnesses:613(a) XE "613 Prior Statements of Witnesses:613(a) Examining Witness Concerning Prior Statement"  Examining Witness Concerning Prior Statement

	613( XE "613 Prior Statements of Witnesses" b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness" 
	613 XE "613 Prior Statements of Witnesses"  Prior Statements of Witnesses:613(b) XE "613 Prior Statements of Witnesses:613(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness"  Extrinsic Evidence of Prior Inconsistent Statement of Witness

	801 XE "801 Hearsay Definitions" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions

	801( XE "801 Hearsay Definitions" a) XE "801 Hearsay Definitions:801(a) Statement" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(a) XE "801 Hearsay Definitions:801(a) Statement"  Statement

	801( XE "801 Hearsay Definitions" b) XE "801 Hearsay Definitions:801(b) Declarant" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(b) XE "801 Hearsay Definitions:801(b) Declarant"  Declarant

	801( XE "801 Hearsay Definitions" c) XE "801 Hearsay Definitions:801(c) Hearsay" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(c) XE "801 Hearsay Definitions:801(c) Hearsay"  Hearsay

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay"  Statements which are not Hearsay

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness"  Prior Statement by Witness

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (A) XE "801 Hearsay Definitions:801(d)(1)(A) Prior Inconsistent Statement of Witness" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (A) XE "801 Hearsay Definitions:801(d)(1)(A) Prior Inconsistent Statement of Witness"  Prior Inconsistent Statement of Witness

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (B) XE "801 Hearsay Definitions:801(d)(1)(B) Prior Consistent Statement of Witness, fabrication" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (B) XE "801 Hearsay Definitions:801(d)(1)(B) Prior Consistent Statement of Witness, fabrication"  Prior Consistent Statement of Witness, fabrication

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (C) XE "801 Hearsay Definitions:801(d)(1)(C) Identification of Person After Perceiving Them" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (1) XE "801 Hearsay Definitions:801(d)(1) Prior Statement by Witness" (C) XE "801 Hearsay Definitions:801(d)(1)(C) Identification of Person After Perceiving Them"  Identification of Person After Perceiving Them

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent"  Admission by Party Opponent

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (A) XE "801 Hearsay Definitions:801(d)(2)(A) Party’s Own Statement Offered Against Party" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (A) XE "801 Hearsay Definitions:801(d)(2)(A) Party’s Own Statement Offered Against Party"  Party’s Own Statement Offered Against Party

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (B) XE "801 Hearsay Definitions:801(d)(2)(B) Truth Adopted by Party" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (B) XE "801 Hearsay Definitions:801(d)(2)(B) Truth Adopted by Party"  Truth Adopted by Party

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (C) XE "801 Hearsay Definitions:801(d)(2)(C) By Person Authorized to Make Statement" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (C) XE "801 Hearsay Definitions:801(d)(2)(C) By Person Authorized to Make Statement"  By Person Authorized to Make Statement

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (D) XE "801 Hearsay Definitions:801(d)(2)(D) By Party’s Agent or Representative (w/in scope)" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (D) XE "801 Hearsay Definitions:801(d)(2)(D) By Party’s Agent or Representative (w/in scope)"  By Party’s Agent or Representative (w/in scope)

	801( XE "801 Hearsay Definitions" d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (E) XE "801 Hearsay Definitions:801(d)(2)(E) By Co-conspirators" 
	801 XE "801 Hearsay Definitions"  Hearsay Definitions:801(d) XE "801 Hearsay Definitions:801(d) Statements which are not Hearsay" (2) XE "801 Hearsay Definitions:801(d)(2) Admission by Party Opponent" (E) XE "801 Hearsay Definitions:801(d)(2)(E) By Co-conspirators"  By Co-conspirators

	802 XE "802 Hearsay Rule" 
	802 XE "802 Hearsay Rule"  Hearsay Rule

	803 XE "803 Hearsay Exceptions" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions

	803( XE "803 Hearsay Exceptions" 1) XE "803 Hearsay Exceptions:803(1) Present Sense Impression" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(1) XE "803 Hearsay Exceptions:803(1) Present Sense Impression"  Present Sense Impression


	803( XE "803 Hearsay Exceptions" 2) XE "803 Hearsay Exceptions:803(2) Excited Utterance" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(2) XE "803 Hearsay Exceptions:803(2) Excited Utterance"  Excited Utterance

	803( XE "803 Hearsay Exceptions" 3) XE "803 Hearsay Exceptions:803(3) Then Existing Mental, Emotional or Physical Condition" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(3) XE "803 Hearsay Exceptions:803(3) Then Existing Mental, Emotional or Physical Condition"  Then Existing Mental, Emotional or Physical Condition

	803( XE "803 Hearsay Exceptions" 4) XE "803 Hearsay Exceptions:803(4) Statements for Purposes of Medical Diagnosis and Treatment" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(4) XE "803 Hearsay Exceptions:803(4) Statements for Purposes of Medical Diagnosis and Treatment"  Statements for Purposes of Medical Diagnosis and Treatment

	803( XE "803 Hearsay Exceptions" 5) XE "803 Hearsay Exceptions:803(5) Recorded Recollections" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(5) XE "803 Hearsay Exceptions:803(5) Recorded Recollections"  Recorded Recollections

	803( XE "803 Hearsay Exceptions" 6) XE "803 Hearsay Exceptions:803(6) Records of Regularly Conducted Activities" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(6) XE "803 Hearsay Exceptions:803(6) Records of Regularly Conducted Activities"  Records of Regularly Conducted Activities

	803( XE "803 Hearsay Exceptions" 7) XE "803 Hearsay Exceptions:803(7) Absence of Entry in Records Kept IAW (6)" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(7) XE "803 Hearsay Exceptions:803(7) Absence of Entry in Records Kept IAW (6)"  Absence of Entry in Records Kept IAW (6)

	803( XE "803 Hearsay Exceptions" 8) XE "803 Hearsay Exceptions:803(8) Public Records and Reports" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(8) XE "803 Hearsay Exceptions:803(8) Public Records and Reports"  Public Records and Reports

	803( XE "803 Hearsay Exceptions" 9) XE "803 Hearsay Exceptions:803(9) Records of Vital Statistics" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(9) XE "803 Hearsay Exceptions:803(9) Records of Vital Statistics"  Records of Vital Statistics

	803( XE "803 Hearsay Exceptions" 10) XE "803 Hearsay Exceptions:803(10) Absence of Public Record or Entry" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(10) XE "803 Hearsay Exceptions:803(10) Absence of Public Record or Entry"  Absence of Public Record or Entry

	803( XE "803 Hearsay Exceptions" 11) XE "803 Hearsay Exceptions:803(11) Records of Religious Organizations" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(11) XE "803 Hearsay Exceptions:803(11) Records of Religious Organizations"  Records of Religious Organizations

	803( XE "803 Hearsay Exceptions" 12) XE "803 Hearsay Exceptions:803(12) Marriage, Baptismal and Similar Certificates" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(12) XE "803 Hearsay Exceptions:803(12) Marriage, Baptismal and Similar Certificates"  Marriage, Baptismal and Similar Certificates

	803( XE "803 Hearsay Exceptions" 13) XE "803 Hearsay Exceptions:803(13) Family Records" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(13) XE "803 Hearsay Exceptions:803(13) Family Records"  Family Records

	803( XE "803 Hearsay Exceptions" 14) XE "803 Hearsay Exceptions:803(14) Records of Documents Affecting an Interest in Property" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(14) XE "803 Hearsay Exceptions:803(14) Records of Documents Affecting an Interest in Property"  Records of Documents Affecting an Interest in Property

	803( XE "803 Hearsay Exceptions" 15) XE "803 Hearsay Exceptions:803(15) Statements in Documents Affecting an Interest in Property" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(15) XE "803 Hearsay Exceptions:803(15) Statements in Documents Affecting an Interest in Property"  Statements in Documents Affecting an Interest in Property

	803( XE "803 Hearsay Exceptions" 16) XE "803 Hearsay Exceptions:803(16) Statements in Ancient Documents" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(16) XE "803 Hearsay Exceptions:803(16) Statements in Ancient Documents"  Statements in Ancient Documents

	803( XE "803 Hearsay Exceptions" 17) XE "803 Hearsay Exceptions:803(17) Market Reports, Commercial Publications" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(17) XE "803 Hearsay Exceptions:803(17) Market Reports, Commercial Publications"  Market Reports, Commercial Publications

	803( XE "803 Hearsay Exceptions" 18) XE "803 Hearsay Exceptions:803(18) Learned Treatises" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(18) XE "803 Hearsay Exceptions:803(18) Learned Treatises"  Learned Treatises

	803( XE "803 Hearsay Exceptions" 19) XE "803 Hearsay Exceptions:803(19) Reputation Concerning Personal or Family History" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(19) XE "803 Hearsay Exceptions:803(19) Reputation Concerning Personal or Family History"  Reputation Concerning Personal or Family History

	803( XE "803 Hearsay Exceptions" 20) XE "803 Hearsay Exceptions:803(20) Reputation Concerning Boundaries or General History" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(20) XE "803 Hearsay Exceptions:803(20) Reputation Concerning Boundaries or General History"  Reputation Concerning Boundaries or General History

	803( XE "803 Hearsay Exceptions" 21) XE "803 Hearsay Exceptions:803(21) Reputation as to Character" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(21) XE "803 Hearsay Exceptions:803(21) Reputation as to Character"  Reputation as to Character


	803( XE "803 Hearsay Exceptions" 22) XE "803 Hearsay Exceptions:803(22) Judgment of Previous Conviction" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(22) XE "803 Hearsay Exceptions:803(22) Judgment of Previous Conviction"  Judgment of Previous Conviction

	803( XE "803 Hearsay Exceptions" 23) XE "803 Hearsay Exceptions:803(23) Judgment as to Personal, Family, or General History, or Boundaries" 
	803 XE "803 Hearsay Exceptions"  Hearsay Exceptions:803(23) XE "803 Hearsay Exceptions:803(23) Judgment as to Personal, Family, or General History, or Boundaries"  Judgment as to Personal, Family, or General History, or Boundaries

	804 XE "804 Hearsay Exceptions; Declarant Unavailable" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability"  Definition of Unavailability

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (1) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(1) Exempt by Privilege" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (1) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(1) Exempt by Privilege"  Exempt by Privilege

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(2) Refuses to Testify Despite Court’s Order" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(2) Refuses to Testify Despite Court’s Order"  Refuses to Testify Despite Court’s Order

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (3) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(3) Lack of Memory" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (3) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(3) Lack of Memory"  Lack of Memory

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (4) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(4) Death, Physical or Mental Illness" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (4) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(4) Death, Physical or Mental Illness"  Death, Physical or Mental Illness

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (5) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(5) Unable to procure attendance" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(a) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a) Definition of Unavailability" (5) XE "804 Hearsay Exceptions; Declarant Unavailable:804(a)(5) Unable to procure attendance"  Unable to procure attendance

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions"  Hearsay Exceptions

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (1) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(1) Former Testimony" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (1) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(1) Former Testimony"  Former Testimony

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(2) Statement Under Belief of Impending Death (Dying Declaration)" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (2) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(2) Statement Under Belief of Impending Death (Dying Declaration)"  Statement Under Belief of Impending Death (Dying Declaration)

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (3) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(3) Statement Against Interest" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (3) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(3) Statement Against Interest"  Statement Against Interest

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (4) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(4) Statement of Person or Family History" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (4) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(4) Statement of Person or Family History"  Statement of Person or Family History

	804( XE "804 Hearsay Exceptions; Declarant Unavailable" b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (6) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(6) Forfeiture by Wrongdoing" 
	804 XE "804 Hearsay Exceptions; Declarant Unavailable"  Hearsay Exceptions; Declarant Unavailable:804(b) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b) Hearsay Exceptions" (6) XE "804 Hearsay Exceptions; Declarant Unavailable:804(b)(6) Forfeiture by Wrongdoing"  Forfeiture by Wrongdoing

	805 XE "805 Hearsay within Hearsay" 
	805 XE "805 Hearsay within Hearsay"  Hearsay within Hearsay











“X” must be true





D believed “X”





“X” is true





D believed “X”





























D said “X”








	Rebecca A. Patterson

Evidence – Outline
	Page 9



_1049813699.unknown

_1050372480.doc
Rule 609:  Impeachment of Witnesses by Evidence of Conviction of a Crime




Admissible for the purpose of attacking W’s credibility







Rule 403







Accused [609(a)]







Not the Accused [609(a)]







Evidence of Witness’s criminal conviction







(1) Crime punishable by death or imprisonment over one year under the law under which the witness was convicted.







Outweighs prejudice







(2) Crime involving dishonesty or false statement, regardless of the punishment







Yes







No







More than 10 years elapsed since later of conviction or release from confinement







No







Yes







Court determination in the interests of justice that probative value of the conviction supported by specific facts and circumstances substantially outweighs tits prejudicial effect.







Adverse party given sufficient advance written notice of intent to use







(c) Not the subject of a finding of innocence; or  the subject of a pardon, annulment, certificate of rehabilitation or equivalent and Witness hasn’t been convicted since of a crime under (a)(1).







Not juvenile, but see 609(d) for exceptions.
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Rule 608 Impeachment of Witnesses


608(a) Opinion or Reputation Evidence







If it refers only to character for truthfulness/ untruthfulness







Only after the character of the witness for truthfulness has been attacked by opinion or reputation or other evidence







Admissible to attack or support the credibility of a witness.







608(b)(1st Sentence): Extrinsic evidence used to prove







Specific instances of [collateral] conduct of a witness







Criminal conviction ?







Yes







No







Go to Rule 609







Not admissible to attack or support the credibility of a witness.







608(b)(2nd Sentence): Specific instances of W’s [collateral] conduct 







Discretion of Court







May be inquired into on cross exam of the witness 







Probative of truthfulness or untruthfulness







Concerning the witness’s character for truthfulness or untruthfulness







Rule 403







Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.
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801 Hearsay






801(a) Verbal or non-verbal assertion







Oral







Written







Conduct or lack of conduct







Intended by Declarant (person) to assert a proposition of fact







No







Yes







Not Hearsay: Non-assertive conduct







A did X







A believed [not X]







[Not X] was true







Xwas true







A believed X







A did X







Not Hearsay







Independendent Legal Sigificance?  Essential element under substantive law







Yes







No







Not Hearsay







Made out of court by Declarant, even through affidavit, testimony in another proceeding, etc.







Yes







No







Offered to Impeach Witness’s Credibility







Offered to Prove the Truth of the Matter Asserted (OPTMA)







Yes







No







Must be Taken Together with Other Evidence, i.e. Game Show Answer







Not Hearsay







Hearsay







Need a Hearsay Exception to Get Evidence Admitted
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