FRE 401 – RELEVANCE DEFINED

FRE 402 – RELEVANT EV GENERALLY ADMISSIBLE; IRRELEVANT EV 

      GENERALLY INADMISSIBLE

FRE 403 – EXCLUDING OTHERWISE RELEVANT EVIDENCE

- probative value substantially outweighed by unfair prejudice, confusion, delay, etc.

FRE 404 & 405 – CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE 

      CONDUCT IN CONFORMITY THEREWITH EXCEPT:

· Criminal Cases:  Δ can introduce evidence of personal trait of  Δ’s character by opinion and reputation (not specific acts), and the prosecution may so rebut.

· Criminal Cases: Δ can introduce evidence of a relevant personal trait of the victim by reputation, opinion, or specific acts (and the prosecution may so rebut) except in rape cases.  In rape cases, reputation and opinion evidence re: victim is not allowed.  Specific acts are permitted only to show  (1) acts with someone else to prove Δ not the source of physical evidence, and (2) past acts w/Δ to show consent. – If Ev is to be admFRE 412  SEE long OL pg 92 for Civil cases
· Criminal Cases:  In homicide case, prosecution may introduced evidence of victim’s peacefulness to rebut evidence that victim was first aggressor

· Specific Acts may be inquired into on Cross, but cannot be proved by extrinsic evidence

· Civil Cases:  Character evidence not admissible except where character is an essential action of a claim or defense (i.e., defamation, child custody, mental condition of a testator, etc.)  Where admissible for such purposes, all three form (reputation, opinion, or specific acts) are ok.

· Character of a witness may be used to impeach the witness in the following forms:  FRE 608 – SEE BELOW
- Opinion and reputation evidence related to the truthfulness of witness (evidence of witness’s truthfulness only permitted after it has been controverted)

- Specific acts related to truthfulness of a witness may, at the discretion of the ct, be inquired in cross-ex, but may not be proved by extrinsic evidence (except conviction of crime per FRE 609)

- FRE 609 Convictions – To attack credibility of witness, may introduce evidence of any conviction involving dishonesty or false statement OR any  conviction if punishable by prison > 1 year & probative value> prejudicial effect. 

 If Completion of sentence was more that 10 years ago, Ev not admissible unless probative value substantially outweighs the prejudicial effect.  Requires advance written notice to opposing party before use.
· Independently relevant specific acts may be used to prove Motive, Intent, Absence of Mistake, Identity or Common plan or scheme – See long OL
- Propensity must be specific and very unusual

FRE 413 – EVIDENCE OF SIMILAR CRIMES OR OFFENSES COMMITTED BY Δ 

      IN A CRIMINAL SEXUAL ASSAULT CASE ARE ADMISSIBLE AND 

      MAY BE CONSIDERED FOR ITS BEARING ON ANY RELEVANT 

      MATTER – pg 93 long OL

· Applies only in criminal cases where Δ being tried for sexual assault

· Does not require a conviction

· If 413 applied, prosecutor must provide 15 day notice

· 403 still applies

FRE 415 – EVIDENCE OF SEXUAL ASSAULT OR CHILD MOLESTATION ARE 

      ADMISSIBLE IN CIVIL CASES WHERE SEXUAL ASSAULT OR CHILD 

      MOLESTATION ARE ALLEGED – pg 94 long OL

· 15 day notice required

· 403 still applies

FRE 406 – HABIT OF A PERSON OR ROUTINE OF AN ORGANIZATION IS 

      ADMISSIBLE

· Look for specificity – a regular response to a repeated specific situation &

· Consistency – Every time

FRE 401,2,& 3 – SIMILAR HAPPENINGS ADMISSIBLE WHERE 

    CIRCUMSTANCES ARE SUBSTANTIALLY THE SAME

· Woman trips and falls on sidewalk, can introduce ev of other slip and falls on same sidewalk under the same conditions

FRE 611(c)  – LEADING QUESTIONS NOT ALLOWED ON DIRECT 

EXAMINATIONS EXCEPT AS NECESSARY TO DEVELOP TESTIMONY EXCEPT WHEN EXAMINING:

· Hostile Witness

· Adverse Party

· Child or adult w/communication problems

· Witness who can’t remember

· Undisputed preliminary matters

FRE 611(c) – LEADING QUESTIONS PERMITTED ON CROSS-EX EXCEPT 

WHEN PTY BEING EXAMINED BY PTY’S ATTNY

FRE 611(b) – CROSS-EX LIMITED TO THE SUBJECT MATTER OF DIRECT 

EXAMINATION AND MATTERS AFFECTING THE CREDIBILITY OF THE WITNESS – 

- CT MAY PERMIT INQUIRY INTO OTHER MATTERS, BUT IF SO, NO LEADING QUESTIONS ON THESE MATTERS

FRE 607 – CREDIBILITY OF A WITNESS MAY BE IMPEACHED BY ANY PARTY

FRE 608 – CHARACTER OF A WITNESS MAY BE USED TO IMPEACH THE 

      WITNESS IN THE FOLLOWING FORMS:  

· Opinion and reputation evidence related to the truthfulness of witness (evidence of witness’s truthfulness only permitted after it has been attacked)

· Specific acts related to truthfulness of a witness may, at the discretion of the ct, be inquired in cross-ex, but may not be proved by extrinsic evidence (except conviction of crime per FRE 609)

· Extrinsic Evidence on collateral conduct inadmissible
· Bias is NEVER COLLATERAL – No need to let witness explain bias
· Can’t inquire into pending criminal charges
FRE 609 –      CONVICTIONS: TO ATTACK CREDIBILITY OF WITNESS, A PTY 

MAY INTRODUCE EVIDENCE OF ANY CONVICTION INVOLVING DISHONESTY OR FALSE STATEMENT OR ANY CONVICTION IF PUNISHABLE BY PRISON > 1 YEAR &  PROBATIVE VALUE> PREJUDICIAL EFFECT. 

 If Completion of sentence was more that 10 years ago, Ev not admissible unless probative value substantially outweighs the prejudicial effect.  Requires advance written notice to opposing party before use.

FRE 613 (& 608(b)) – PRIOR INCONSISTENT STATEMENTS ADMISSIBLE TO 

IMPEACH

· May always inquire into prior inconsistent statement on cross-ex

· Extrinsic evidence of prior inconsistent statement admissible only if witness is afforded an opportunity to explain or deny, and opposite pty can interrogate witness thereon, or ct determines justice requires AND Matter is not collateral (if it merely goes to truthfulness of witness, it is collateral)

FRE 801(d)(1) – PRIOR INCONSISTENT STATEMENT ADMISSIBLE TO PROVE 

    THE FACT OF THE MATTER (SUBSTANTIVELY) IF PRIOR  

    STATEMENT WAS MADE AT A SWORN PROCEDING

FRE 801(d)(1)(B) – PRIOR CONSISTENT STATEMENT ADMISSIBLE (NOT 

HEARSAY) TO REBUT A CHARGE OF RECENT FABRICATION.  ELEMENTS:

· Declarant testifies

· Declarant subject to cross-ex concerning the statement

· Prior statement is consistent with testimony at trial

· Prior statement made before Improper motive arose

· Prior statement offered to rebut charge of recent fabrication
FRE 106 – WHEN A WRITING OR RECORDED STATEMENT (Does not apply to 

oral statements) IS INTRODUCED BY A PARTY, AN ADVERSE PARTY MAY, AT THAT TIME, REQUIRE INTRODUCTION OF ANY OTHER PART WHICH OUGHT, IN FAIRNESS, BE INTRODUCED

CAN PROVE BIAS WITH EXTRINSIC EVIDENCE BECAUSE BIAS IS NOT COLLATERAL

FRE 602 – A WITNESS MAY NOT TESTIFY ON A MATTER UNLESS EVIDENCE 

IS INTRODUCED SUFFICIENT TO SUPPORT A FINDING THAT THE WITNESS HAD PERSONAL KNOWLEDGE OF THE MATTER

FRE 104 (a) & (b) – PRELIMINARY QUESTIONS CONCERNING THE 

QUALIFICATION OF A PERSON TO BE A WITNESS, ADMISSIBILITY OF EVIDENCE, OR PRIVILEGE ARE DETERMINED BY THE CT – CT’S CONSIDERATION NOT BOUND BY THE RULES OF EVIDENCE

· If relevancy is conditioned on fact, then 104(b) applies – very low standard for admissibility – “sufficient to support a finding

· If relevancy is not condition on fact, then 104(a) applies – ct applies a preponderance of the evidence standard

· Where the preliminary fact question is the same as a fact of consequence, 104(a) applies

FRE 801 – HEARSAY IS AN OUT OF COURT STATEMENT OFFERED TO PROVE 

      THE MATTER ASSERTED; UNLESS AN EXCEPTION APPLIES, 

       HEARSAY IS NOT ADMISSIBLE  -- See also, Constitutional Issues
· Is the evidence a verbal or non-verbal assertion

· Was the assertion made out of court – other than while decl testifying at this hearing?

· Is the statement being offered to prove the truth of the matter?

If a statement has independent legal or factual significance ≠ hearsay

APPROACH TO HEARSAY

1) Is the evidence a verbal or nonverbal assertion?

2) Was the statement made out of (this) court?

3) Is the evidence being offered to prove the truth of the matter asserted?

4) Who is the declarant?

5) Are there multiple levels of hearsay?

6) Does stmt fall under an admission?
FRE 801(d) Non –Hearsay

ALWAYS CONSIDER FIRST BEFORE CONSIDERING HEARSAY EXCEPTIONS!

FRE 801(d)(1)(A) – Prior Inconsistent Statements

( prior inconsistent stmts not hearsay where offered to impeach)

- declnt testifies at trial and 

- subject to cross-ex concerning the stmt

- if stmt inconsistent w/testimony and given under oath at trial, hearing, other proceeding, or in a deposition not hearsay and admissible substantively and to impeach

- Prior NON- SWORN inconsistent statements only admissible to impeach

- Prior Sworn inconsistent stmts admissible substantively and to impeach

FRE 801(d)(1)(B) – Prior Consistent Stmts

(NON HEARSAY WHERE OFFERED TO REBUT A CHARGE OF RECENT FABRICATION OR IMPROPER INFLUENCE)

- declnt testifies at trial 

- subject to cross-ex concerning the stmt

- stmt consistent w/testimony and given under oath at trial, hearing, other proceding, or in a deposition

· Stmt admissible as substantive evidence only in rebuttal to rehabilitate and bolster the credibility of a witness

FRE 801(d)(1)(C) – Prior Identifications 

– Admissible substantively
- declarant testifies at trial

- declarant subject to meaningful cross-ex

- Prior stmt of identification of a person made after perceiving that person

(no confrontation clause problem unless W cannot remember who he ID’d previously and at trial W cannot recall who committed the crime

OTHER FORMS OF NONHEARSAY

WHERE STATEMENT NOT BEING OFFERED TO PROVE THE TRUTH OF THE  MATTER ASSERT

· Statement is not being offered to prove truth of the stmt but the fact that it was made “I’m still alive” – Independent Significance

· Statement is being offered to show duress – “terrorists threatened me”

· Statement offered to show notice – Earlier complaints that sidewalk was wet

· Statement has independent legal significance – transactional words such as a contract

· Nonassertive Conduct
ALWAYS CONSIDER FIRST BEFORE CONSIDERING HEARSAY EXCEPTIONS!

FRE 801(d)(2)(A) – Basic Admission Exception

- stmt is offered against a party &

- it is the party’s own statement (in either an individual or representative capacity

- unavailability and personal knowledge of the declarant not required

- stmt need not be against interest when made

- guilty pleas are included as admissions, but final judgments of criminal convictions are hearsay exceptions under FRE 803(22)

FRE 801 (d)(2)(B) – Adoptive Admission (or admission by silence)

-pty manifested an adoption of or belief in the statement

- stmt being offered against the party who adopted the statement

- silence may qualify as an adoption of stmt if a reasonable person would have denied the stmt if he didn’t believe in its truth

(because silence → 104(a) ?, person seeking to introduce ev will need to show by a preponderance of ev that pty’s silence = adoption of stmt)

- mere fact that a pty reiterates what he was told ≠ adoption or belief in the stmt’s truth

FRE 801(d)(2)(C) – Admission by Authorized Persons

- stmt offered against a party

- stmt made by a person authorized by the pty to make statements

- authority to speak may be express or implied

- generally only officers & directors are authorized to speak

- personal knowledge not required

FRE 801(d)(2)(D) – Vicarious Admission of an Agent or Employee

- stmt made by a party’s agent or employee

- made during existing employment relationship

- stmt w/in scope of employment

- stmt offered against employer whose agent or employee made the stmt

(agency or employment is a 104(a) ?, therefore must be shown by a preponderance of the evidence – no pure bootstrapping)

FRE 801(d)(2)(E) – Co-Conspirator’s Admission

- stmt made by a co-conspirator of the pty

- made in the course of and in furtherance of the conspiracy

- stmt offered against the pty whose co-conspirator made the stmt

- stmt must be part of information flow between co-conspirators, intended to help each conspirator to perform his role

(whether conspirator made stmt in furtherance of a conspiracy → 104(a) ?, therefore must be shown by a preponderance of the evidence)

	Excited Utterance – 803(2)

- Stmt relates to startling event

- Stmt made under stress of excitement

- Excitement cause by the starting event

(Must prove w/independent ev., by a preponderance of the ev., that the event did occur, stmt made under stress of excitement, etc)

Present Sense Impression – 803(1)

- stmt must describe or explain event

- stmt made while perceiving the event or immediately thereafter

(Proponent must first  prove that event occurred (by a preponderance of the ev.)

- can’t be time for W to fabricate

- narrow reading of describe or explain

State of Mind Exception – 803(3)

- stmt of declarant’s then existing mental, physical, or emotional condition

- must be purely inside decl.’s head

- can’t include stmt of belief or memory

- not admissible to prove future conduct of another

· may be used substantively to prove existence of that condition and to prove conduct consistent with that intent

Medical Purpose Exception – 803(4)

- stmt made for purposes of medical diagnosis or treatment (whether a stmt was made for purposes of diagnosis or tmt depends on declarant’s subjective belief)

- need not be made directly to physician

- stmt must describe medical history, pain, symptoms, sensations or cause thereof

- stmt must be reasonably pertinent to diagnosis or treatment


	FRE 804 – DECLARANT IS UNAVAILABLE IF;

· Taking the 5th 
· Refuses to testify 

· Can’t remember

· Death/physical or mental illness or infirmity

· Unable to procure the declarant’s attendance by process or other reasonable means
Dying Declaration—804(b)(2)

- Declarant unavailable

- Declarant believed his death was 

    imminent

- Statement concerned cause of death
- any civil action or prosecution for a homicide 

(Once admitted, no instruction to jury on rules of ev.)

Former Testimony – 804(b)(1)

- declarant unavailable

- testimony made at deposition or hearing

- pty against whom ev is offered was a pty in the former proceeding and had opportunity and similar motive to develop testimony

· Testimony can be read into the record, but document itself can’t be submitted into the record ???
Statement Against Interest – 804(b)(3)

- declarant is a 3rd party

- declarant unavailable

- stmt against declarant’s interest

- corroborating ev required if offered to exculpate accused

	Past Recollection Recorded – 803(5)

- declarant presently on witness stand

- stmt = a memorandum or record

- concerning a matter about which witness once had knowledge but has insufficient recollection to testify fully and accurately

- record was made or adopted by witness

- record was made while memory was fresh

-  refreshing recollection must have first been attempted and shown to fail

· Record may be read into record but not received as an exhibit unless offered by an adverse party

· Writing itself must be authenticated and must satisfy the best evidence rule.

NOTE:  On direct examination, the examiner may jog the memory of a witness who has some knowledge of the purported testimony but whose memory is incomplete.  After the memory has been refreshed, the witness must testify w/o the refreshing evidence. FRE 612

Business Records Exception – FRE 803(6)

- must be a record, memo, etc

- made at or near the time of event

- made by or from person with knowledge

- record must be kept in the regular course of business

-must be regular course of business to make record (person with knowledge must have a business duty to report)?

- person making the record need not testify, but the business record must be introduced by custodian or other qualified person with knowledge

- record must be trustworthy (not CYA, or created after motive for fabrication arose)

Absence of Business Records – FRE 803(7)

- it is in the regular course of business to keep records of this type

- no record made in this case

Public Records and Reports – FRE 803(8)

- same requirements as in FRE 803(6) +

- records of a public agency in any form

- setting forth the activities of the agency or

- matters observed pursuant to a duty imposed by law w/duty to report

- factually based opinions & conclusions likewise admissible

- can be admitted in civil cases, or against the govt in criminal cases   unless they indicate a lack of trustworthiness (can’t use against a criminal Δ

(Where the reporting officer testifies as trial, he may read the report into the record under 803(5) – Past Recollection recorded

Absence of Public Records – FRE 803(10)

- absence of public record admissible to prove the non-occurrence or non-existance of a matter if matter was such that a record or report of such was regularly made by the agency

Learned Treatise – FRE 803(18)

- published Treatise

- stmt concerns history, medicine or other art or science

- publication established as a reliable authority by expert witness (on direct or cross) or by judicial notice

- authority called to the attention of witness on cross or relied on by expert on direct

· If the 4 elements are satisfied, it may be read to jury, but not received as an exhibit unless admitted by other party
Market Reports, Commercial Publications Exception – FRE 803(17)

- stmt contained in market quotations, tabulations, lists, directories or other published compilations

- publication generally used and relied upon by the public or by persons in particular occupations.

Reputation Concerning Personal or Family History Exception – FRE 803(19)

- stmt concerns reputation among members of a person’s family by blood, adoption, or marriage, or among a person’s associates in the community 

- concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship in blood, adoption, marriage, ancestry, or other similar fact of his personal or family history.

Judgment of Previous Conviction Exception – FRE 803(22)

- must be a final judgment

- Δ must have been convicted or plead guilty

- Conviction must have been a felony

- Fact to be proven at trial must have been essential to the prior final judgment

- can’t be offered by govt against witness (not accused) except to impeach

- pendency of appeal may be shown, but does not affect admissibility

(Even if NOT admissible under 803(22) may still be admissible under an admission (801(d))


	


RESIDUAL EXCEPTION – FRE 807

- Evidence not cover by and 803 or 804 exception

- Has equivalent guarantees of trustworthiness to 803 & 804 – Sincerity, perception, 

                                                                                                    ambiguity, memory

- Evidence offered to prove a material fact

- Ev = most probative ev  reasonably available

- Consistent w/purpose of FRE and in the interest of justice

- MUST GIVE OPPONENT WRITTEN NOTICE

FRE 806 – IF A HEARSAY STATEMENT IS ADMITTED, THE CREDIBILITY OF

THE DECLARANT IS SUBJECT TO ATTACK AS THOUGH THE DECLARANT WERE TESTIFYING

PUBLIC POLICY & PRIVILEGE EXCLUSIONS

FRE 407 – SUBSEQUENT REMEDIAL MEASURES NOT ADMISSIBLE TO PROVE NEGLIGENCE, CULPABLE CONDUCT – pg 87 long ol

· Remedial measures must have occurred after the accident to be excluded

· May be admitted for other purposes such as to prove ownership or control – however opponent must 1st dispute ownership or control

· May be admitted to prove feasibility of precautionary measures – however opponent must 1st controvert feasibility.

· Ask:  was measure taken after the harm?  Was ev being offered to prove culpability – if yes to both, then inadmissible

FRE 408 – COMPROMISE AND OFFERS TO COMPROMISE A CLAIM WHICH 

WAS DISPUTED AS TO VALIDITY OR AMOUNT (at the time the offer is made) IS NOT ADMISSIBLE TO PROVE LIABILITY FOR, INVALIDITY OF, OR AMOUNT OF CLAIM.

· Evidence is admissible if offered for another purpose such as to show bias or prejudice of a non-pty witness, to negate a contention of undue delay, or to prove an effort to obstruct a criminal investigation or prosecution.

· 408 doesn’t preclude evidence already discoverable just because same evidence is presented in settlement negotiations

· Using impeachment to do “end run” around 408 not permitted

· If validity and amount of claim are undisputed, then 408 does not apply

· No severance permitted

FRE 409 – EVIDENCE OF FURNISHING, OFFERING, OR PROMISING TO PAY 

MEDICAL EXPENSES IS INADMISSIBLE TO PROVE LIABILITY FOR THE INJURY

· 409 doesn’t care if validity or amt of claim is in dispute

· Severance is permitted

FRE 410 – WITHDRAWN GUILTY PLEAS, PLEA DISCUSSIONS, AND RELATED 

STATEMENTS ARE NOT ADMISSIBLE IN ANY CRIMINAL OR CIVIL PROCEEDING

· 410 does not apply to guilty pleas that are not withdrawn
· 408 doesn’t apply either – even if Δ paid a fine, ≠ valuable consideration

PRIVILEGES  (PRIVILEGE WAIVED IF SUBSTANCE OF A PRIVILEGED STATEMENT IS DISCLOSED TO SOMEONE OUTSIDE THE PRIVILEGED RELATIONSHIP.)  Pg253

ATTY- CLIENT PRIVILEGE – 95 in long ol

1) Evidence Of A Communication (≈ hearsay – stmt or holding up a sack of money =  communication – fact that Δ showed up at atty’s office and was out of breath ≠ communiation

2) Between atty or rep of atty ←→ and client or representative of client

 
(In corporate context –


-  EE ←→ corps atty


- at the direction of a superior


- re: matter w/in scope of employment)

3) For purposes of facilitating legal services
4) Intended to be confidential is PRIVILEGED

· Privilege belongs to client not atty, but atty is presumed to be able to claim the privilege on behalf of his client

· Can’t protect information just by sharing it w/atty

· Eavesdropping does not destroy the privilege

· Exceptions:

- if client seeks atty’s assistance prior to committing the crime

· Privilege survives the client’s death

DOCTOR-PATIENT  PRIVILEGE – NO DR – PT PRIVILEGE EXISTS

PATIENT-PSYCHOTHERAPIST PRIVILEGE – SAME RULES AS FOR A-C PRIVILEGE

MARITAL TESTIMONIAL PRIVILEGE – SPOUSE #1 has privilege not to testify against SPOUSE #2 when S#2 is a Δ in a criminal trial – Trammel

· Privilege is held by witness spouse (she can testify if she chooses to)

· Privilege only applies as to testifying against husband (S#2 cannot refuse to testify in favor of her husband)

· Privilege disappears upon divorce

· ONLY APPLIES IN CRIMINAL TRIAL

SPOUSAL CONFIDENTIAL COMMUNICATION – A PERSON WHO MAKES A COMMUNICATION IN CONFIDENCE TO A SPOUSE HOLDS A PRIVILEGE TO PREVENT THAT SPOUSE FROM TESTIFYING TO THAT COMMUNICATION IN ANY CIVIL OR CRIMINAL CASE

· Must have evidence of a communication from one spouse to the other

· Privilege is held by spouse who made the communication (S2 can prevent testimony even if S1 wants to testify

· Privilege survives divorce

· Privilege applies in civil as well as criminal cases

OTHER PRIVILEGES

- Communications to clergy persons – Superseded rule 506 (West p242)

- Trade Secrets and State Secrets – Superseded rule 508 & 509 (West pp 245-9)

PAGE  
11

