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CRIMINAL PROCEDURE COURSE OUTLINE

PROFESSOR KADER SUMMER 2000

CHAPTER ONE: BASIC PRINCIPLES

I. A Criminal Case – threshold question here?  Whether a sanction that has been chosen is properly classified as “criminal” for purposes of assigning procedural rights to parties.  Possible answers include the requirement of proof beyond a reasonable doubt, the possibility of jail or prison time as a result, or that the cases are brought in the name of the government on behalf of the community.  None of these answers are sufficient for various reasons – the real answer is that the legislature has chosen to give that label to that particular sanction, but should this always be dispositive?
· Legislative Designation – this is necessary for an offense to be labeled criminal and for the procedures mandated by a criminal offense to occur.  Presumably if a legislature labels something as criminal, this is a reflection of the community wishes.  
· Civil Penalty: United States v. L.O. Ward – usually the issue over whether a violation is civil or criminal is raised by a defendant seeking to take advantage of certain constitutional rights that are only available in criminal prosecutions.  In this case, the SC said that the question whether a penalty is criminal or civil is a matter of statutory construction.  It must be determined whether Congress has indicated either expressly or impliedly a preference for one label or the other.  If Congress has indicated a preference for a civil penalty, the SC will inquire further whether the statutory scheme was so punitive either in purpose or effect as to negate that intention.  The SC would require the clearest proof to establish the unconstitutionality of a statute on such a ground.
· Commitment of Sex Offenders: Allen v. Illinois and Kansas v. Hendricks – In Allen v. Illinois – (commitment proceedings for sexually dangerous persons – pg. 2) the SC held that the proceedings were not criminal so the 5th amendment self-incrimination clause was not applicable.  The legislature had characterized the proceedings as “civil and treatment-minded” and this was crucial to the SC determination despite the fact that people committed under this act were housed in a maximum-security prison.  The SC relied heavily on this decision when deciding Kansas v. Hendricks – (involuntary civil commitment of sexual predators – pg. 2) THOMAS: SC requires the clearest proof that a legislature’s manifest intent is too punitive either in purpose or effect to deem it civil.  Commitment under this act does not implicate either of the two objectives of criminal punishment: retribution or deterrence.  In addition, unlike a criminal statute, no finding of scienter is required commit someone.  This is usually an important element in distinguishing criminal and civil statutes.  Involuntary confinement may be civil even if it is permanent b/c the state may take measures to confine the dangerously mentally ill.  Also, the failure to provide treatment by the state does not make the proceeding criminal either b/c this would result in the forced release of dangerously mentally ill individuals for whom no recognized treatment existed.  In the dissent to this case Justice BREYER said that the law punitive and violated the constitutional provision against ex post facto laws since no treatment was received for the illness.
· Distinguishing Civil and Criminal Contempt Proceedings: UMWA v. Bagwell – It can be hard to distinguish between civil and criminal contempt proceedings since they can be designated either way.  In UMWA v. Bagwell – (union may not conduct unlawful strike activities – pg. 5) the SC found that if fines in a contempt situation are criminal then the union was entitled to a criminal jury trial before the fines could be imposed.  BLACKMUN said the fines in this situation were criminal b/c the union’s sanctionable conduct did not occur in the court’s presence or implicate the court’s ability to maintain order and adjudicate the proceedings before it, and they did not involve simple affirmative acts.  These fines were b/c of widespread, ongoing, out-of-court violations of a complex injunction.  Here, disinterested fact-finding and even-handed adjudication were essential so the D was entitled to a criminal jury trial.  SCALIA dissented b/c the distinction should be determined by the complexity of the judicial decree that was allegedly violated.
· Criminal Procedure Issues in a Civil Context – sometimes constitutional guarantees covered in the criminal procedure course will arise in a civil context – an example is a 42 U.S.C. § 1983 action for damages against a police officer for violation of constitutional rights.
II. The Nature of the Procedural System and the Sources of Procedural Rules – Many of the procedural rules discussed here have their roots in the Constitution.  The rights discussed here place some limits on the ability of government to gather and to use evidence, and to prosecute suspects.  In many ways these constitutional guarantees reflect a fundamental distrust of government power generally and of certain particular powers.  These constitutional rules represent only the minimum protections that must be afforded criminal defendants – statutes and court rules can and do build upon and add to the constitutional requirements.  Law enforcement officials often find it difficult to carry out their duties while satisfying the existing rules of their jurisdiction – this presents a tension between goals of protecting freedom and rights of individual defendants and goals of prosecuting and stopping crime.  These conflicting goals result in 2 models of the criminal justice system – the crime control model and the due process model.  At times a third model may present itself – the individual human rights model.
III. Two Special Aspects of Constitutional Law: the Incorporation Doctrine and Retroactive Application of Constitutional Decisions – Most cases in this course are SC decisions, so it may be useful to examine the practical impact of a constitutionally-based decision by the SC.  The impact is governed by two general principles: incorporation and retroactivity.  Under the incorporation doctrine, a constitutionally based decision will ordinarily bind both the states and the federal government.  Retroactivity principles determine whether the SC decision will have any effect on official activity occurring before the date of the decision.
A. Incorporation – the ratification of the Bill of Rights provided procedural protections that comprise much of what is studied in this course.  In Barron v. Baltimore (1833) MARSHALL concluded that the Bill of Rights applied only against the federal government and not against the states.  While some question still existed, it was not until after the Civil War and the passage of the 13th, 14th, and 15th amendments that a new question arose – whether the passage of these amendments, particularly the 14th, incorporated the Bill of Rights amendments making them applicable to the states.  While the Slaughterhouse cases took a narrow view of the amendments, this opened up a nearly 75 year long struggle to interpret the 14th amendment by the SC.  In Hurtado v. California, Twining v. New Jersey, and Powell v. Alabama the SC came up with conflicting rulings that incorporated some of the Bill of Rights provisions against the states and not others.  In Palko v. Connecticut, CARDOZO wrote that specific pledges of particular amendments have been found to be implicit in the concept of ordered liberty and thus, through the 14th amendment become valid as against the states.  (look at the totality of the circumstances) Later, the SC upheld Twining in Adamson v. California.  BLACK dissented, saying that the language of the first section of the 14th amendment was intended to assure that no state could deprive its citizens of the privileges and protections of the Bill of Rights.  He also rejected the “natural law” test (implicit in the concept of ordered liberty).  This disagreement went on for years, but generally the idea that the 14th amendment did NOT make the Bill of Rights applicable to the states, but that it did include those protections implicit in the concept of ordered liberty.  However, beginning in the 1960’s a shift occurred as the Warren court began to incorporate more and more of the Bill of Rights guarantees into the 14th amendment using “selective incorporation”.  Here the test used is a determination if whether the right was fundamental to the American system of justice.  Also, once incorporated, the scope of the guarantee would be the same in state as in federal cases.
· Duncan v. Louisiana – (6th amendment right to a jury trial – pg. 9) WHITE: a right guaranteed by the 6th amendment which is fundamental to the American scheme of justice applies to the states through the 14th amendment.  
· LA argued here that the Constitution imposed no requirement of a jury trial in any criminal case regardless of the seriousness of the crime or the size of the punishment which may be imposed.

· The test used by the SC here is based on the idea that the limitation in question may not be necessarily fundamental to fairness in every criminal system imaginable but is fundamental in the context of the criminal processes maintained by the American states.

· Concurrence: BLACK thinks it should apply b/c the American scheme of justice must be constant, continuing and stable.  In favor of total incorporation, but supports selective incorporation b/c resulted in the application of the Bill of Rights to the states in most instances.

· Dissent: HARLAN writes that national uniformity is not imposed by the Constitution.

· This is the window of due process, where the Bill of Rights applies to the states through the 14th amendment.

· This test supercedes several previous tests, such as whether the right is a fundamental principle of liberty (Powell v. Alabama) or whether the right was essential to a fair trial (Gideon v. Wainwright).

· Note on Incorporation – the SC has never accepted the total incorporation viewpoint of Justice Black.  Thus there are still some parts of the Bill of Rights that are not applicable to the states, like the right to a grand jury proceeding or a jury trial in civil cases.  The reasoning behind the selective incorporation idea must be that the SC is willing to assume that the drafters wanted to enforce against the states only those provisions whose fundamentality remained evident many years after the Bill of Rights was adopted.
· Note on the Relationship Between Due Process and Incorporated Rights - 
· Recap on Residual Protection Provided by the Due Process Clause – key principles from above:
1. A citizen cannot rely on a right to “due process” if a specific Bill of Rights provision would provide the same constitutional protection.

2. Where a specific Bill of Rights protection has traditionally regulated an area of criminal investigation or prosecution, and yet provides no protection in a particular case, it is unlikely that a citizen can rely on a more general due process guarantee.  Must use a Bill of Rights argument here and #1.  

3. Independent protection under the DP clause remains viable where governmental activity has a purpose other than enforcement of the law.

4. Independent protection under the DP clause remains viable even in criminal cases where no specific Bill of Rights guarantee has traditionally applied. Might be able to use a Bill of Rights argument here and #3.  

· Note on State Constitutional Protections – An interesting recent development is that state courts have sometimes provided enhanced protection of constitutional rights through reliance on state constitutions.  Advocates of liberal constitutional readings turn to the state courts to seek more expansive protections than allowed by the Constitution.  Looking at the SC record, it is clear that incorporation will remain a part of American constitutional law, so states may not include less protection than promised in the constitution, but they may provide more.  While some states have been more active than others, virtually every state has rejected a SC opinion as insufficiently protective of citizen’s rights.  If a state court ruling relies explicitly on state constitutional law to provide more protection to citizens than the federal Constitution, the state court decision in this matter cannot be reviewed by the SC b/c no federal question exists (Michigan v. Long).
B. Retroactivity

1. The Impact of New Decisions – when the SC promulgates a legal rule, it will obviously apply in all similar cases arising after the date of the decision.  The important question here is whether it will apply to similar cases occurring before the date of the decision.  This brings up issues of reliance on the old rule and an overburdening of the courts with petitioners seeking retrials under the new decision.  On the other hand, if the rule was important enough to be called a constitutional provision it should apply to as many people as possible.  For many years the SC’s position on this issue was confusing/inconsistent, but has always followed the idea that they should give the benefit of the new rule to the litigant who establishes it, even though that constitutes retroactive application.  This is the case for 2 reasons: gives litigants incentive to improve on past decisions and assures that there is a concrete case/controversy before the court.
2. Prior Supreme Court Law on Retroactivity, and the Harlan Approach In some cases the SC gives the rulings only prospective intent (Stovall v. Deno & Desist v. United States) and refuses to apply the resulting similar cases already pending.  Harlan dissented in the last of these cases and said that new constitutional rules must be applied, at a minimum, to all cases pending on direct review when the rules are handed down.  He also argued that the new rule should not be applied in collateral attack (i.e. habeas corpus) proceedings.  In his opinion there are two situations in which the presumption of non-retroactivity in habeas corpus proceedings could be overcome – if the rule is so fundamental that it is implicit in the concept of ordered liberty or if the new rule would have resulted in the petitioner would have relied on the new rule to be constitutionally protected so that a trial should never have occurred in the first place.  This viewpoint is fully discussed in Teague v. Lane, below.
3. Current Supreme Court Approach to Retroactivity – In a series of cases, the SC adopted the Harlan approach with slight modification to the fundamental fairness exception to non-retroactivity in habeas corpus proceedings.  In Griffith v. Kentucky the SC found that its previous decision in Batson v. Kentucky (peremptory challenges cannot be based on race) would be applied retroactively to all cases pending review when the decision was announced.  As a result of this ruling the SC adopted the Harlan rule: a new rule is applicable to all cases that are still under court review, up to the time that a petition for certiorari in the United States SC has been denied or the time to file such a petition has run out.  The application of the Teague rule has been limited somewhat by subsequent Congressional legislation limiting habeas corpus relief, but the rule here is still important b/c legislation was enacted in the spirit of Teague.
· Teague v. Lane – (black man convicted by an all white jury argued that it was not representative of the community – pg. 20) O’CONNOR: in general, new constitutional rules are not retroactively applicable to cases on collateral review (habeas corpus).
· A case announces a new rule when the result was not dictated by precedent existing at the time when the defendant’s conviction was final.

· This adopted the Harlan view from above – new rules must be adopted by all similar cases pending on direct review, but not on collateral review since the sense of finality is important b/c otherwise convictions could never be considered final since new constitutional commands might arise although the state faithfully applied the existing law at the time of the trial.

· Exceptions to this rule are where the new rule places certain private individual contact beyond the power of the authorities or if the new procedure is central to an accurate determination of guilt.

· everybody on collateral attack is denied the benefit of a new rule with two exceptions.  Direct appeal is over here – exhausted those appeals.  Interests of finality.  Two exceptions here – (functionally there are none, but theoretically there are two) what you are incarcerated for cannot be made a crime (ex. marijuana possession – sentenced to ten years for this, while serving time Congress reduces sentence or decriminalizes it, still no retroactivity).  Second exception is if the right is fundamental to the concept of ordered liberty – like the Gideon rule.  This has to be REALLY fundamental – core of what we consider ordered liberty – most of these have already been announced.  

· This is really shutting down collateral attack, b/c if you can’t get the benefit of a new rule then you can’t make a new rule b/c there is no federal question then – advisory opinion.  
· At this point the focus of the argument has changed – what is a new rule?  If you are the gov’t, then you argue that is it a new rule, so not available on collateral attack, attacker argues that it is not a new rule so it would apply to them…usually what happens is that a existing rule is applied to a new set of facts.  No vehicles in the park – is it applied to skateboards?  Motor vehicles?  Bikes?  These are simply application/interpretations, not new rules.

· Concurrence (STEVENS): don’t limit the fundamental fairness exception solely to those cases seen as “watershed” or “bedrock”.

· Dissent (BRENNAN): this opinion will prevent the resolution of substantial constitutional questions that were previously addressed on habeas.  It is better that a faulty conviction be rectified for at least one defendant than to have all defendants suffer a wrong.  

· Commentary on the Teague Rule – While this rule was only adopted by a plurality at the time of the decision, it has since been adopted by the majority in a series of other cases (Penry v. Lynaugh).  It has been decided that this rule is not jurisdictional and so may not be raised sua sponte and the decision has been criticized b/c it may increase the cost of finalizing judicial decisions and discourage the creation of new rules.    Academic commentary has been almost uniformly negative.
· What is a “New Rule”? – some new holdings are not new at all but are merely applications of well-settled principles to different facts situations.  Thus, when a decision applies precedent it is not a new rule at all and so is completely retroactive b/c the rationale is that if a constitutional rule is not new, the state court should have applied it correctly, and therefore the failure to apply it is proper grounds for habeas corpus relief.  In Butler v. McKellar, REHNQUIST said a rule is new if reasonable minds could have differed about the result of the decision before it was rendered.  This can be confusing, since under this rule any new SC definition may be considered a new rule since the SC does not take any cases unless reasonable minds could differ about its resolution.  
· Refusal to Promulgate a New Rule as a Decision on the Merits – the SC has said that a decision on “new rule” grounds is similar to a rejection of the proposed rule on the merits.  
· The Teague Rule and Statutory Limitations on Habeas Corpus Relief AEDPA (Anti-Terrorism and Effective Death Penalty Act) limits federal habeas corpus review over state court determinations of constitutional law but says it is merit-based rather than retroactivity-based.  Some courts have held that this essentially codifies Teague.  
· Retroactive Application Against the Defendant? – All of this has dealt with the decision whether a D will receive the benefit of a change in the law, but what about the detriment?  The SC (REHNQUIST) has said that detrimental changes in the law must be applied against the D in habeas review.  STEVENS and BLACKMUN dissented and said that a even-handed approach to retroactivity would seem to require that the SC continue to evaluate D’s claims under the law as it stood at the time of trial.  This is b/c under Teague, if the benefits do not apply during habeas review then the burdens should not either.  
CHAPTER FIVE: THE RIGHT TO COUNSEL

I. The Background – the 6th amendment provides the right to the assistance of counsel in all criminal prosecutions.  This is different from the English tradition of providing counsel for misdemeanor cases.  When the Constitution was adopted 12 of the 13 states had recognized the right to counsel in criminal trials and adoption of the 6th amendment formalized this process.  This was seen as an act of privilege rather than a requirement that counsel be appointed.  The Federal Crimes Act of 1790 imposed a statutory duty on federal courts in capital cases to assign counsel.  This is when the practice developed of appointing counsel for indigents in serious federal cases.
II. The Early Development of the Right – In Johnson v. Zerbst (1938)the SC held that the 6th Amendment requires counsel in all federal criminal proceedings unless the D waives the assistance of counsel (at this point the Bill of Rights was not applicable to the states).  In state cases the right to counsel was determined by state law.  In 1932 (before Johnson v. Zerbst), the case below raised the question of whether a failure to make an effective appointment of counsel to indigent Ds in a capital case could deprive the Ds of their rights to due process.  
· Powell v. Alabama – (Scottsboro Boys on train w/ white girls – pg. 780) SUTHERLAND: in a capital case, where the D is unable to employ counsel and is incapable of adequately defending himself, the DP clause requires that effective counsel be appointed for him.
· The right to a hearing is one of the “immutable principles of justice which inhere in the very idea of free government” and the right to a hearing has always included the right to counsel – even the intelligent layman is often unable to adequately defend himself.

· Here the court failed to give the Ds the time and opportunity to employ their own counsel and did not appoint counsel for them.  Both of these constitute DP violations.

· The court is basically saying that the trial was fundamentally unfair b/c of the lack of counsel/denial of due process rights.

· The court prepares us for the special circumstances test of Betts in the last paragraph because lays out reasons why someone would be incapable of adequately defending himself.  

· Note on Betts v. Brady – Despite the finding that the D’s DP rights had been violated here, the court does not require counsel in all state prosecutions.  In Betts v. Brady, the SC explicitly held that the 14th amendment DP clause did not incorporate the 6th amendment right to counsel.  Counsel for indigent Ds was not considered a fundamental right essential to a fair trial.  The courts pushed for a case by case inquiry into the totality of the circumstances, only in special circumstances would court-appointed counsel be considered necessary to avoid a DP violation.
· Between Betts  and Gideon – The “special circumstances” approach used in Betts was undermined by several cases before it was finally overruled in Gideon.  It was hard to decide what constituted special circumstances that required appointment of counsel.  In Hudson v. North Carolina and Chewning v. Cunningham the SC effectively undercut Betts by requiring counsel for people who did not have the requisite special circumstances.  Also, in Hamilton v. Alabama the SC held that there was an unqualified right to counsel in capital cases.
III. A New and Sweeping Right and its Limits

A. Appointed Counsel for Indigents in Felony Prosecutions

· Gideon v. Wainwright – (man accused of breaking into pool hall – pg.784) BLACK: an indigent criminal defendant is entitled to court-appointed counsel.
· The right to counsel found in the 6th amendment is one of the fundamental rights that are applied to the states through the 14th amendment.

· The legal system of our country is predicated on the assurance of fair trials and a defendant without an attorney is unlikely to get a fair trial.

· This case overrules Betts, and says that is an aberration after Powell.

· In our adversary system of justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is appointed for him.

· Lawyers in criminal trials are necessities, not luxuries.  

· Establishing Indigency – After this case, the government was required to appoint counsel for indigents in felony cases, but what is indigency?  In Barry v. Brower, the defendants argued that though they had equity in their home and some saving, their debts exceeded their assets and they were unable to secure counsel w/o some substantial upfront payment.  The court decided that being indigent does not have to mean the same thing as being destitute.  The state may require reasonable reimbursement if the defendant’s indigency is temporary.  In Fuller v. Oregon, the court upheld a statute that conditioned probation on repayment for the appointed defense but the ABA recommended that repayment be sought only where the Ds have made fraudulent representations concerning indigency in order to obtain free counsel.  The federal standard for the appointment of counsel is for any person financially unable to obtain adequate representation.  
· Money Talks: after the O.J. Simpson case, many have expressed the viewpoint that the quality of criminal justice depends on how much money the D has, since Simpson may very well have been convicted of he had not been able to mount such a high-priced defense.  
B. The Right to Appointed Counsel in Misdemeanor Cases

· Argersinger v. Hamlin – (concealed weapon offense is a misdemeanor – pg, 788) DOUGLAS: a person has a right to appointed counsel in any case in which he may be sentenced to jail.
· The inhibition on a person’s liberty caused by imprisonment is so great that any time such is threatened, counsel must be appointed.

· Extends Gideon to any case in which imprisonment may be imposed.

· Absent a knowing and intelligent waiver, no person may be imprisoned for any offense, whether classified as petty, misdemeanor or petty, unless he was represented by counsel at his trial.

· The Actual Imprisonment Requirement: Scott v. Illinois: the SC did not decide in the above case whether counsel should be appointed to represent one who is punished only with a fine.  In Scott v. Illinois, the court upheld the central idea of Argersinger, which is that actual imprisonment is a penalty different in kind from fines or the mere threat of imprisonment.  The U.S. Constitution requires only that no indigent criminal defendant be sentenced to a term of imprisonment unless the state has afforded him the right to assistance of appointed counsel in his defense. BRENNAN disagreed here, b/c he argued that it forced the judge to consider sentencing factors before the case has even begun.  The dissenters argued that counsel should be appointed whenever imprisonment is a possible punishment is a criminal trial.

· Applying the Actual Imprisonment Approach: in Berkemer v. McCarty, the SC held that Miranda rights also applied to misdemeanors.  Thus, an indigent person subject to custodial questioning for a misdemeanor has a right to appointed counsel during that questioning.  Also, the court in U.S. v. Reilley, said that a D who is not provided counsel cannot be given a suspended sentence, since the imprisonment threat could not be carried out since there was no representation of counsel.  
· Use of Un-Counseled Convictions to Enhance a Sentence: Baldasar v. Illinois and Nichols v. United States: In Baldasar v. Illinois, SC held that a defendant was denied his right to counsel under Argersinger and Scott when his misdemeanor theft conviction was transformed into a felony b/c of a previous conviction for the same offense, where the D had not had counsel when previously fined and convicted.  But this was overruled in Nichols v. U.S., when the court held that an un-counseled misdemeanor conviction, valid under Scott b/c no prison term was imposed, is also valid when used to enhance punishment at a subsequent conviction.  REHNQUIST argued that enhancement statutes do not change the penalty for the previous conviction; it penalizes only the last offense committed by the D.
IV. The Scope of the Right

A. Critical Stages: At times, counsel may be needed per-trial or post-trial when it is said that counsel is constitutionally required to protect against substantial prejudice to a defendant’s rights.  
· Definition of a Critical Stage: United States v. Wade: A critical stage is a time when the presence of counsel is considered critical – it is justified and developed in U.S. v. Wade.  The court finds in a synthesis of earlier rulings, that any pre-trial confrontation of the accused should be scrutinized to determine whether the presence of his counsel is necessary to preserve the defendant’s basic right to a fair trial as affected by his right meaningfully to cross-examine the witnesses against him and to have effective assistance of counsel at the trial itself.  
· Preliminary Hearings: Coleman v. Alabama: under this last ruling, the court held that a preliminary hearing was a critical stage requiring appointment of counsel for the indigent D.  It is essential to protect the indigent accused against an erroneous or improper prosecution.  They can expose fatal weaknesses in the state’s case, skillfully interrogate the witnesses as a impeachment tool, effectively discover the case the State has against his client and be influential arguing for things like psychiatric exams or bail.  
· Other Pre-trial Critical Stages: The right to counsel has not been extended to all pre-trial stages of a criminal investigation.  Kirby v. Illinois showed that adversary proceedings must be formally initiated before a particular phase of a prosecution can be considered a critical stage.  They can be initiated by formal charge, preliminary hearing, indictment, information or arraignment.  Thus no counsel is required at the grand jury stage.  Even once the process has begun, there are limitations on the extension of the right.  An example is a photographic identification where the accused is not present (U.S. v. Ash).  The test calls for examination of the event to determine whether the accused required aid in coping with the legal problems or assistance in meeting his adversary.
B. Post-trial Stages

· Mempa v. Rhay – (burglary results in revocation of probation – pg. 796) MARSHALL: am accused is entitled to be represented by counsel at every stage of a criminal proceeding where substantial rights of a criminal accused may be affected.
· Counsel is necessary to protect an accused from a summary proceeding.

· Counsel appointed for the purposes of trial or guilty plea would not be unduly burdened by being requested to follow through at the deferred sentencing stage of the proceeding.

· Limitations on Mempa: sentencing is treated as part of the trial process and requires the assistance of counsel, however, Mempa does not mean that every part of the sentencing process is critical.  If proceedings are non-adversarial, then counsel may not be seen as necessary under the 6th amendment.  
· Right to Counsel on Appeal: Douglas v. California and Ross v. Moffit: under Douglas v. California, the indigent defendant had a right to appointed counsel for his first appeal of right from a criminal conviction.  This was done under an EP rationale, since a person who was not indigent would retain counsel for this proceeding, indigent defendants should have counsel as well.  However, this is seen as problematic b/c there are no limits to the wealth equalization aspect of this idea.  Now, the court has switch to a DP rationale where the state has an obligation to appoint counsel for an indigent whenever counsel would be necessary for adequate access to court relief.  In Ross v. Moffitt, the court refused to extend this analysis to cover discretionary appeals since the 14th amendment does not require absolute equality or precisely equal advantages, nor does it require the State to equalize economic conditions (REHNQUIST).  Of course a skilled lawyer would prove helpful to a litigant able to employ him, but this doesn’t mean it is constitutionally required.
· Applying Ross to Other Post-trial Stages: From Ross, the court has held in Wainwright v. Torna that a D could not challenge his retained lawyer’s failure to file a timely petition for discretionary review.  While Torna claimed ineffective counsel, since there was no right to counsel for discretionary reviews, the counsel could not be ineffective.  In Pennsylvania v. Finley, REHNQUIST said that a D has no right to counsel in Post-conviction (habeas corpus) proceedings.  In Murray, the SC said that the state was not required to provide counsel for death row inmates pursuing post conviction habeas corpus proceedings. The dissent argued that some claims brought up in habeas corpus proceedings have not been brought up before, like claims of the ineffectiveness of counsel.  This resulted in these issues being similar to a first appeal of right on these issues, and thus counsel was necessary.  
· Right to Free Transcripts: the indigent appellant has the constitutional right to a relevant transcript or adequate substitute when challenging trial errors on an appeal as of right, even if the conviction is one for which the punishment is only a fine.  Filing fees may also not be required of an indigent prior to filing an appeal.  This is b/c the court is interested in establishing a system that permits all criminal defendants to take reasonable advantage of procedures that the structure if the system itself implies are fundamental checks against erroneous results.  Preliminary hearing transcripts must also be furnished free of charge to an indigent standing trial.
· Parole and Probation Revocation Proceedings: Gagnon v. Scarpelli: once a D has been properly convicted and sentenced, some constitutional protections disappear or diminish.  A D has no absolute right to counsel at parole or probation revocation proceedings, for example.  In Gagnon, the court adopted a case-by-case approach to the appointment of counsel for revocation hearings, and rejected the idea that the state is required to provide counsel in all hearings.  Counsel should be provided in cases where, after being informed of his right to request counsel, the probationer or parolee makes such a request based on a timely and colorable claim that he has not committed the alleged violation of the conditions upon which he is at liberty or that even if the violation is a matter of public record or is uncontested, there are substantial reasons which justified or mitigated the violation and make revocation inappropriate and that the reasons are complex or otherwise difficult to develop or present.  The responsible agency should also consider whether the probationer appears capable of speaking for himself.
· Juvenile Proceedings: In Re Gault: the court has shown special sensitivity to the need for counsel in juvenile proceedings b/c of the juvenile’s need for assistance of counsel to cope with the problems of law.
C. The Right Extended to Experts: using the principle of adequate access, in Ake v. Oklahoma the court held that an indigent D may in some cases be entitled to appointed expert assistance as well as appointed counsel.  There is a strong private interest in life and liberty and avoiding an unjust conviction.  Thus, it is a denial of due process to not be afforded access to a competent psychiatrist to help in his defense.  This is not automatic; it is triggered only when a D will be deprived of a fair opportunity to present his defense w/o the expert assistance.  This is usually read narrowly, and courts usually require appointment of an expert unless it is absolutely essential to the defense.
CHAPTER THREE: SELF-INCRIMINATION AND CONFESSIONS

I. The Privilege Against Self-Incrimination

A. The Policies of the Privilege Against Compelled Self-Incrimination

1. The Need to Examine Policies: the 5th amendment provides that no person shall be compelled in any criminal case to be a witness against himself.  This privilege is exceptional in the general setting of jurisprudence and morality.  It carries the burden of impeding the ascertainment of the truth that is common to all evidentiary privileges, and has other burdens of its own.  Most other privileges promote and preserve relationships possessing societal value, and still the court has resisted their expansion.  In contrast, this privilege extends to persons who have been breakers of the criminal law or believe they may be charged as such.  Also, the privilege seriously impedes the state in the most basic of all its tasks – to provide for the security of the individual and his property.  The court rarely looks at the cons of this privilege.
2. A Chart to Assist Analysis: 
a. Protection of the Innocent – keeps the innocent D from convicting himself by a bad performance on the witness stand. Criticism? SC has disclaimed this rationale, jurors often sympathize with those subjected to brutal questioning, and historically protects the guilty.
b. The Cruel Trilemma – don’t want to subject those suspected of crime to the cruel trilemma of self-accusation, perjury or contempt.  Criticism? Not peculiar to self-incrimination – exists whenever a witness is reluctant to testify for whatever reason.
c. Deter Perjury – w/o the privilege, those compelled to testify would likely commit perjury rather than incriminate themselves, and this would burden the courts.  Criticism?  Perjury is prevalent despite the privilege, and silence is also a burden.
d. Unreliability of Coerced Statements – we don’t trust self-deprecatory statements, particularly when they are the products of coercion. Criticism? If reliability is the concern, there is no need to exclude compelled evidence that can be independently corroborated.
e. Preference for Accusatorial System – we prefer an accusatorial rather than inquisitorial system of criminal justice.  Criticism?  This is merely restatement of the privilege itself.
f. Deter Improper Police Practices – self-incriminating statements are likely to be elicited by inhumane treatment and abuses.  Criticism?  Torture is unacceptable on its own merits, and adequate protection is provided by the DP clauses.
g. Fair State-Individual Balance – contributes towards a fair state-individual balance by requiring the government to leave the individual alone until good cause is shown for disturbing him and by requiring the government in its contest with the individual to shoulder the entire load.  Criticism?  Probable cause requirements provide adequate protection, makes unprovable assumptions about the terms of the social contract, manipulating the scope of the privilege is not the best way to achieve a balance and compelled production of physical evidence is not covered by the 5th amendment.
h. Preservation of Official Morality – any system which permits the prosecution to trust habitually to compulsory self-disclosure as a source of proof must itself suffer morally thereby.  Criticism? This is based on the idea that the privilege applied only in the courtroom and on the idea that the English system of justice has become morally reprehensible.
i. Privacy Rationale – our respect for the inviolability of the human personality and of the right of each individual to a private enclave where he may lead a private life justifies the privilege.  Criticism?  This is inconsistent with immunity statutes, with rules requiring testimony about much more private matters in civil suits, and with the 4th amendment.
j. First Amendment Rationale – the privilege affords a shelter against governmental snooping and oppression concerning political and religious beliefs.  Criticism?  This is the appropriate vehicle for dealing with this matter, and would only apply in free speech, religion or association situations, not in typical criminal investigation or prosecution.
B. Scope of the Privilege

1. Proceedings in Which the Privilege Applies: read literally, the language of the 5th amendment would seem to indicate that the privilege against self-incrimination applies only to testimony sought to be compelled in a criminal case, but the SC has consistently given the privilege a broader interpretation, holding that it privileges him not to answer official questions put to him in any other proceeding, civil or criminal, formal or informal, where his answers might incriminate him in future criminal proceedings.
· Applicability to Non-Criminal Cases: Boyd v. United States and Counselman v. Hitchcock: This liberal interpretation policy began in Boyd v. U.S. where the SC said that proceedings instituted for the purpose of declaring the forfeiture of a man’s property by reason of offenses committed by him, though they may be civil in form, are by their nature criminal.  This was an expansive view of the privilege, finding also that the subpoenaing of business records was equivalent to compelling a person to be a witness against himself.  The broad construction of a “criminal case” was reaffirmed in Hitchcock, where the court suggested that the privilege was available in any proceeding whenever the testimony sought from a party or witness might later be used in a criminal prosecution against that person.  These cases established the fact that a person called as a witness in any federal proceeding could invoke the privilege against self-incrimination to avoid testifying to matters that could possibly tend to be damaging in subsequent criminal prosecution.  This now binds the states as well.
2. Criminal Cases: these cases make clear that the privileges against self-incrimination is available whenever the proceeding in which testimony is sought can itself be characterized as a criminal case, and also whenever the compelled testimony might be used against the witness in a later criminal proceeding.  However, the compelled use of testimony in a proceeding OTHER than a criminal case (like a parole revocation hearing) is allowed.  Something is considered a “criminal case” when the potential penalties make it so.
· Civil Penalties: United States v. L.O. Ward: when incarceration is not available as a penalty, a legislative finding that a proceeding is civil is more likely to be upheld today than when Boyd was decided.  U.S. v. L.O. Ward said that a statute was not “quasi-criminal” for imposing a civil penalty.  
· Detention for “Treatment”: In Allen v. Illinois, the SC held that proceedings under an Illinois statute were not criminal for 5th amendment purposes even though those that the statute applied to were subject to a mandatory exam and were housed in a maximum security prison.  REHNQUIST said this was a matter of statutory construction since the legislature had characterized the proceedings as civil in nature and DP did not require the recognition of the privilege.  STEVENS dissented and said that a treatment goal did not make the privilege inapplicable and this was a shadow criminal law without the fundamental constitutional protections.
· Invoking the Privilege in a Civil Case to Prevent Use of Statements in a Criminal Case: the privilege can be invoked in almost any proceeding, whether judicial, administrative or legislative, to protect against the use of incriminating statements in subsequent criminal proceedings.  Civil cases in which the use of the privilege has been upheld include bankruptcy proceedings, investigation into public contractors, and disbarment proceedings.  None of these were considered criminal in nature, despite possible harsh penalties.  The scope of the privilege is affected by the forum in which it is exercised.
3. Foreign Prosecution:  a grant of use immunity allows the state to compel a witness’ testimony, since the immunity grant means that neither the statement nor its fruits can be used against the person in either a state or a federal prosecution.  The possibility of foreign prosecution presents a different question, since a grant of immunity in the U.S. clearly has no effect on foreign governments.  In Balsys the SC held that concern with foreign prosecution is beyond the scope of the self-incrimination clause.  SOUTER looked at policy determinations to decide whether the privilege should apply.  In Murphy, the SC gave policy reasons for the 5th amendment ad the majority felt that some of them might be expansive enough to include foreign protection.  In practice, the 5th amendment is a conditional protection of testimonial privacy subject to basic limits recognized before the framing and refined through immunity doctrine in the intervening years.  In essence, the privilege was not found to cover this area, except in exceptional circumstances.  The majority here was concerned with the consequences if the privilege was held to protect this area b/c in the modern era of international transactions, it might be possible to credibly argue a risk of foreign prosecution in many areas, like organized crime.
· Co-operating Governments: the SC in Balsys leaves open the possibility that the 5th amendment will apply of the U.S. is cooperating with a foreign government to such an extent that the foreign prosecution is really a domestic prosecution as well.  But this has been found to very limited in In re Impounded in which evidence of cooperative efforts to curtail antitrust violations did not qualify as enough for this exception to apply.
C. What is Compulsion?  The 5th amendment protects against self-incrimination only if it is compelled by the government and sometimes it can be hard to tell if the pressure imposed counts as compulsion or not.
1. Use of the Contempt Power: use of the contempt power is the classic form of compulsion b/c it imposes substantial punishment on the witness who is exercising the right to remain silent and it presents the witness with the cruel trilemma, so a witness may not be subject to contempt for refusing to testify.
2. Other State-imposed Sanctions

· Lefkowitz v. Turley – (state contractors forced to testify – pg. 570) WHITE: a state cannot compel testimony in violation of the 5th amendment w/o offering immunity from prosecution b/c a waiver secured under threat of severe economic sanction cannot be termed voluntary and will likely be used to prosecute later, so it is unconstitutional.
· Threat of Disbarment as Compulsion:  Spevack v. Klein forbids disbarment of a lawyer for invoking the privilege during a bar investigation where statements could be used against the lawyer in a subsequent criminal investigation.
· The Function of Immunity:  In Greenberg the SC held that the government may fire employees who refuse to answer questions concerning the performance of their duties so long as the answers could not be used against them in a criminal proceeding b/c the 5th amendment protection extends only to the threat of criminal prosecution.
· Conditioning of Government Benefits on Self-Incrimination: Selective Service System v. Minnesota Public Interest Research Group:  
· The Benefit-Penalty Distinction:  
· Self-Incrimination and Clemency Proceedings: Ohio Adult Parole Authority v. Woodard:  
3. Comment on the Invocation of the Privilege

· The Griffin Rule
· Indirect References to the Defendant’s Failure to Testify
· Invocations of the Privilege in Previous Proceedings
· Adverse Inferences at Sentencing: Mitchell v. United States
· Adverse Inferences Drawn in Civil Cases
· Adverse Inferences Against Non-Parties
4. Compulsion and the “Exculpatory No” Doctrine

D. To Whom Does the Privilege Belong?

· Fisher v. United States
· Note on the Collective Enemy Rule
E. What is Protected?

1. Non-Testimonial Evidence

· Schmerber v. California
· Note on Testimonial vs. Non-Testimonial Evidence
· Testimonial Evidence and the Cruel Trilemma: Pennsylvania v. Muniz
· Express or Implied Assertions of Fact: Doe v. U.S.
· Psychological Evaluations
· Drawing an Adverse Inference as to Non-Testimonial Evidence
2. Documents

· Fisher v. United States
· Application of the Fisher Analysis: U.S. v. Doe and the Act of Production
· Private Papers
· When is the Act of Production Incriminating?
· Production of Corporate Documents: Braswell v. U.S.
· The Difference Between a Corporate Agent’s Compelled Testimony and Compelled Document Production
· Production of a Person in Response to a Court Order: Baltimore City Dept. of Social Services v. Bouknight
3. Required Records

· Limitations to the Exception
· Compelled Reporting of an Accident: California v. Byers
· Relationship Between Byers and Marchetti-Haynes
· Is the Target Group Inherently Suspect?
F. Procedural Aspects of Self-Incrimination Claims

1. Determining the Risk of Incrimination: if the privilege is claimed ehile the witness is on the stand, the trial judge must decide whether the information requested of a witness might possibly tend to incriminate the witness in the future, and the judge must make the determination w/o compelling the witness to divulge the information that the witness claims is protected by the privilege.  It would be rare indeed that the judge would say it was perfectly clear that the information could not possibly incriminate the witness.
2. Immunity

· The Constitutionality of Use Immunity: Kastigar v. U.S.
· Proving that Immunized Testimony was Not Used
· Tainted Witnesses: U.S. v. North
· Non-Evidentiary Use of Immunized Testimony
· Independent Source, Inevitable Discovery
· Impeachment, Perjury
· Subsequent Statements
· Informal Immunity
3. Waiver of the Privilege

· Determining the Scope of a Waiver: the usual rule here is that a witness who takes the stand waives the privilege as to any subject matter within the scope of the direct examination.  This is a rule of verbal completeness – illustrated in U.S. v. Hearst.
· Waiver of a Privilege by Pleading Guilty?  Mitchell v. U.S.
· Psychiatric Defenses
· Failure to Invoke the Privilege
II. Confessions and Due Process

A. Introduction: the SC has relied on three constitutional provisions in regulating the admissibility of confessions.  Here we ask in the totality of the circumstances if the statement was voluntary.
1. From 1936 to the present, DP clauses of the 5th and 14th amendments have been used to exclude involuntary confessions.  40-50 cases here, how do we know if a statement is voluntary?  Look at all of the circumstances, and use factors (pg. 620-21) like subject (person actually being interrogated), circumstances, methods employed in the circumstances as to the subject.  Is the will overborne?

2. From 1964 to the present, the 6th amendment right to counsel has been applied in determining the admissibility of a confession obtained from a D who has been formally charged with a crime.

3. From 1966 to the present, the 5th amendment’s privilege against self-incrimination has applied to statements made during custodial interrogations; a waiver analysis has prevailed and the privilege must be shown to have been effectively waived before a confession is admissible.

B. The Due Process Cases

· The Involuntariness Test: Brown v. Mississippi: this was the first important decision on confessions under the DP clause of the 14th amendment.  The SC found that severe whippings made the confessions involuntarily and violated basic DP rights.  The court emphasized the unreliability of confessions extracted by torture.  The ensuing cases were harder to define, but the court attempted to describe the reach of the DP clauses and their role in controlling the methods by which government agents seek evidence.
· Circumstances Relevant to Involuntariness: The Court has considered a variety of factors when trying to determine the validity of confessions, like the youthfulness of the suspect, educational background, or mental deficiency.  The court was less likely to decide that a confession was coerced if a suspect was well educated or was a veteran of criminal proceedings.  The court has disapproved of severe brutality and deprivation of food/sleep as methods to coerce a confession and psychological influence was also accorded great weight.  The court also looks for denial of access/aid from family, friends or counsel.
· Criticism of the Involuntariness Test: 
· Increasing Emphasis on the Assistance of Counsel: Spano v. New York: 
· The Importance of Spano: 
· The Continuing Relevance of Due Process Protection: 
· Modern Due Process Cases: it is rare for the court to decide that a suspect confessed involuntarily, even in the presence of questionable circumstances.  Some argue that an involuntary confession is any confession produced by interrogation pressures that a person of reasonable firmness with some of the D’s characteristics, would not resist.  Others have argued that a confession is involuntary only where the police tactics are such that they would force an innocent person to confess.  This would mean that threats and physical violence would be outlawed, but tricks would be permitted.
· Deception and False Promises by the Police: The court in Bram said that any confession induced by any direct or implied promises, however slight, must be suppressed.  But courts have not followed this – in Green v. Scully the court held that despite Bram, the presence of a direct or implied promise of help or leniency alone has not barred the admission of a confession and that promises do not require an analysis different from or separate from the totality of circumstances rule.  
· False Documentary Evidence: 
· Promises of Consideration: 
· Threats of Physical Violence: AZ v. Fulminante: 
· Focus on Police Misconduct: CO v. Connelly
· Problems with a Test Based on Free Will
III. The Special Federal Standard for Confessions

· Delay In Presentment: The McNabb-Mallory Rule: this is a bright line rule – not a case-by-case basis anymore.  
· The Congressional Approach: 18 U.S.C. § 3501
· Construing the Statute: U.S. v. Alvarez-Sanchez
· Relationship between § 3501 and the McNabb-Mallory Rule
IV. Fifth Amendment Limitations on Confessions: custodial interrogation is inherently coercive (CI = ic).  This means that any statement obtained by custodial interrogation is inadmissible.  
A. Miranda v. Arizona: In Malloy v. Hogan the SC ruled that the 5th amendment privilege against self-incrimination was applicable to the states through the 14th amendment.  Two years later, the court said that the 5th amendment is the touchstone for determining the admissibility of any statements obtained through custodial interrogation by governmental officials.  This is seen as appropriate b/c the pressure needed to trigger a 5th amendment protection is substantially less than that needed for a DP violation.  The point of this is to TAKE AWAY THE COERCION THAT IS INHERENT IN CUSTODIAL INTERROGATION.  The Miranda rule = warnings + waiver.  The warnings? 
· Miranda v. Arizona: (custodial interrogation of suspects = pg. 636) WARREN:
· Usually hard to prove that the warning was not given, must show that the waiver was inadequate.

· Even if the statement is voluntary and the warning was given, the statement is still not voluntary (and thus not admissible) w/o the waiver b/c inherently coercive.

· If the right to silence is requested, the government is obliged to stop questions.  They may not continue or start after this is invoked.  If they want to assert their right to counsel, the government must cease questioning and must provide counsel.  If they don’t ask for counsel, don’t get it…rights must be invoked for protection to begin.  

· Can be invoked at any time in any manner.  No formula that must be followed, etc.  Just need to communicate that you want to stop and that is sufficient.  Also, can be invoked at any time.  Unlike the waiver during testimony, you can answer some questions and then stop whenever you want.

· Analysis of Miranda

· The Impact of Miranda

· Miranda’s Costs on Habeas Review

· The Miranda Compromise

· Miranda as Symbol

· Alternatives to Miranda

B. Did Congress Overrule Miranda?

C. The Consequence of Holding That the Miranda Safeguards Are Not Required by the Constitution: Exceptions to the Miranda Rule of Exclusion: after Miranda, the SC has held that a statement obtained in violation of the Miranda safeguards is not necessarily constitutionally defective.  Since the Miranda safeguards are non-constitutional, several important limitations have arisen.
1. Impeaching the Defendant-Witness: one of the most important cases limiting Miranda was Harris v. NY.  Here, BURGER declared that the Miranda safeguards are not required by the constitution, and therefore that Miranda-defective statements could be admitted for the purpose of impeaching the D’s credibility.  The shield provided by Miranda cannot be “perverted into a license to use perjury by way of a defense, free from the risk of confrontation with prior inconsistent statements”.  This was affirmed in Oregon v. Hass where the D offered testimony in direct conflict with the incriminating evidence which the D knew had been ruled inadmissible.  This leaves the practical problem that the D in these situations might not want to take the stand b/c then the jury would hear about the inadmissible confession since the SC has recognized that even if the jury is told that it may be used for impeachment purposes only, they are likely to be negatively influenced by the knowledge that a confession exists. 
· Involuntary Confessions: In Mincey v. AZ, the SC said that if a confession is involuntary, as opposed to merely Miranda-defective, it cannot be admitted even for impeachment purposes.
· Impeachment with Prior Silence: A D can be impeached with prior silence is a RP would have spoken at the time about the matter testified to.  It is different if a Miranda warning has been given and a person then chooses to remain silent.  In Doyle v. Ohio, the SC held that after Miranda warnings have been given, the DP clause prohibits the government from using the D’s silence against him.  While Miranda warnings contain no express assurance that silence will have no penalty, this assurance is implicit.  It would be fundamentally unfair and a violation of DP to allow the arrested person’s silence to be used to impeach an explanation subsequently offered at trial.  Doyle did not say that the Miranda warnings were constitutionally required, rather it stated that if a Miranda warning were given, it would then be fundamentally unfair to use his silence against him.  Doyle is a constitutional case, while Miranda is not.
· Pre-Arrest Silence: In Jenkins v. Anderson, the court considered whether the use of pre-arrest silence for impeachment purposes was prohibited by Doyle.  The SC said it did not, b/c the D was not yet in custody, and no governmental action induced the petitioner to remain silent before arrest.
· Post-Arrest, Pre-Miranda Silence
2. Admitting the Fruits of a Miranda Violation

· Leads to Witnesses: Michigan v. Tucker
· Subsequent Confessions: Oregon v. Elstad
· Was the First Confession Involuntary?
· Was the Subsequent Confession Involuntary?
· Criticism of Elstad
· Warned Statements Immediately Following Unwarned Statements
· Physical Evidence Derived From Miranda-Defective Confessions
3. An Emergency Exception

· New York v. Quarles
· The Scope of The Public Safety Exception
· Categorical Application of the Public Safety Exception
D. Open Questions After Miranda
1. What is Custody?

· Arrest is Custody
· Prisoners in Custody
· Interrogation at the Police Station: Oregon v. Mathiason
· Meetings with a Probation Officer: Minnesota v. Murphy
· Objective Test: Stansbury v. California
· Terry Stops: Berkemer v. McCarty
· Summary on Custody: Relevant Factors
2. What is Interrogation?

· Rhode Island v. Innis
· Application of Innis: Arizona v. Mauro
· Appeals to the Welfare of Others as Interrogation
· Confronting the Suspect with Incriminating Evidence
· Direct v. Indirect Statements
· Questions Attendant to Custody: Pennsylvania v. Muniz
· Determining the Scope of the Booking Questions Exception
· Questions Pertinent to Custodial Procedures and Tests
3. Does Miranda Apply to Undercover Activity?

4. Does Miranda Protection Depend on the Nature of the Offense?

5. How Complete and Accurate Must the Warnings Be?

E. Waiver of Miranda Rights

1. Waiver and the Role of Counsel

· Knowing and Voluntary
· Relationship of Waiver Standards to the Test for Voluntary Confessions
· Understanding the Miranda Warnings
· Conditional Waivers: Connecticut v. Barrett
· Information Needed for an Intelligent Waiver: the Scope of the Interrogation – Colorado v. Spring
· Information Needed for an Intelligent Waiver: the Inadmissibility of a Previous Confession – Oregon v. Elstad
· Information Needed for an Intelligent Waiver: Efforts of a Lawyer to Contact the Suspect – Moran v. Burbine
· State of Mind of Police Irrelevant
· The Role of Counsel
· No Requirement to Inform the Suspect of Counsel’s Efforts
· Dissent in Burbine
· Questions after Burbine
2. Waiver after Invocation of Miranda Rights

· Invocation of the Right to Silence: Michigan v. Mosley: in this case, the SC concluded that the Miranda court could not have meant that interrogation was forever barred simply b/c the defendant invokes his right to silence.  STEWART said that the only sensible reading of the above language was that the suspects right to cut off questioning must be “scrupulously honored”.  If it was honored, then police interrogation could be permitted and a knowing and voluntary waiver could be found.  
· Scrupulously Honoring an Invocation of Silence
· When is the Right to Silence Invoked?
· Invocation of the Right to Counsel: Edwards v. AZ: this case determined under what circumstances a waiver could be found after a D had invoked his right to counsel.  It adopted a per se approach, and said that a valid waiver of that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if he has been advised of his rights.  An accused, having expressed his desire to deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused himself initiates further communication, exchanges or conversation w/ the police.  The court is highly solicitous of the right to counsel – they are all lawyers, and that right is always given a high degree of respect.  You never get a totality of the circumstances situation/analysis here b/c court doesn’t bother.  They stop with the previous analysis.  The right was simply violated by the resumption of questioning after he invoked his right.  This structure – waiver analysis – has an entry criteria and an exit criteria.  To trigger this whole set of realities, you must invoke, and that stops the government from acting.  Then the other end is initiation.  Two cases that discuss this matter – Davis and Bradshaw.
· Relationship Between Edwards and Innis

· Defining Initiation: Oregon v. Bradshaw

· Applications of Bradshaw

· Ambiguous Invocation of the Right to Counsel: Davis v. U.S.

· Questions after Davis

· Consequences of Explicit Invocation: Smith v. Illinois

· Unrelated Crimes: AZ v. Roberson

· Which Constitutional Right to Counsel is Invoked? McNeil v. Wisconsin

· Can Edwards Protections Be Triggered in Advance of Interrogation?

· Where the Suspect has Consulted With Counsel: Minnick v. Mississippi

V. Confessions and the Sixth Amendment Right to Counsel

A. The Massiah Rule

· Massiah v. United States
· The Rationale of Massiah
· Note on Escobedo v. Illinois
B. Obtaining Information from Formally Charged Defendants

· Brewer v. Williams
· Sixth Amendment Attaches at Formal Charge: U.S. v. Gouveia
· Psychiatric Defenses and the Sixth Amendment
· On the Meaning of “Deliberate” Elicitation
C. Use of Undercover Officers and State Agents

· Jailhouse Plant: United States v. Henry
· The Listening Post: Kuhlmann v. Wilson
· Is the Informant a State Agent?
D. Continuing Investigations

· Maine v. Moulton
· Questions After Moulton
E. Waiver of Sixth Amendment Protections

· Waiving Sixth Amendment Rights After Receiving Miranda Warnings: Patterson v. Illinois
· Two Situations in Which Sixth Amendment Waiver Standards Might be Different
· Indictment Warnings
· Waiving the Sixth Amendment Right to Counsel After Invoking it: Michigan v. Jackson
· Waiver as to Crimes Unrelated to the Crime Charged: McNeil v. Wisconsin
· Which Crimes Are Related to the Crime Charged
F. The Sixth Amendment Exclusionary Rule

CHAPTER TWO: SEARCHES AND SEIZURES OF PERSONS AND THINGS

