Creditor/Debtor

· Moral sentiments are effective in the creditor/debtor context.

· Deadbeats figure that they don’t have to pay.

· A lot of debtors don’t think they owe the money.

· The debtor’s credit rating is vulnerable – leverage.

· Household appliances and used furniture are good “attention getters.”

Two major hurts a creditor can put on a debtor

1. Take the key furniture, because it hurts more.

2. Garnish wages

Debtor leverage

1. Debtor can threaten loss of business – business power or media influence

2. Passive resistance – threaten bankruptcy

3. Exempt property

Exhaust informal means prior to pressing legal action.

Also, it sometimes does not take the full amount to pay of the creditor – they are likely to take less than the owed amount.  You don’t have to pay 100% on the dollar.

Garnishment as the Preferred Form of Execution

Haigler v. Burson

Supreme Court of Arizona

Mining Company, Haigler, owed $900 + 350,000 shares of Hassayampa stock to Burson and the stockholders + $500 in attorney’s fees.  

Judgement
f1: SW v. Haigler: $900 + 350k of stock

f2: Burson v. SW: $500 atty’s fees

Step 1: Burson sends sheriff to execute the judgement on f1, most likely knowing that the sheriff will not be able to do it.  Indeed it is returned unsatisfied

Step 2: Burson notifies sheriff to collect on the $500 supplement judgement, which causes the sheriff to levy defendant’s corporation and auction it off to the lowest bidder.

Burson just happens to be the lowest bidder at $500; so the sheriff satisfies the supplement judgement execution and sells to the corporation (to Burson) at the same time.

“Bidding In” – The sheriff sold the whole judgement to the creditor, Burson, for $500, which Burson gets back because that was the reason it was sold in the first place.  Why not bid for $200?  The sale must be somewhat reasonable.

The court rejects this procedure and nullified the sheriff’s levying on two grounds.

1. There is no statutory procedure for levying upon a debt, credit, or chose in action.  Therefore garnishment is the only means to execute on this aspect of the judgement.

2. The sheriff did not follow the correct statutory procedure for levying stocks (notify the secretary of the corporation or some other officer upon the whom service of process may be made.).

Therefore, because the sale was void, the writ of execution should be quashed – Plaintiff wins.
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Getting the judgment means nothing if you cannot execute it.  

· Always think Garnishment first.
Garnishment is a special form of execution: The basic idea is that the creditor finds a third party that owes to the debtor, and diverts the funds to the creditor.  The third party is often an employer or bank. Usually, the third party does not care.

Garnishments



· Foreclosure or sheriff sales are not open bidding.

· In Maricopa County, a docketed judgment is an automatic lien on real estate – renewable forever, every five years.  The judgment will attach to any real estate purchased in the future.
· Speculative ventures are ok for collecting on a judgment, but it never should be treated as a sound investment.  If the debtor has the certificate, attach them.  If the corporation has posssession, garnish the corporation.  If the certificates are in abrokerage account, garnish the brokerage account.
Why does the court not accept Burson’s method of executing the judgement?

Debtor = SW Placer

Creditor = Burson

Third Party =Haigler, or any other person that owes SW money.  

Haigler’s possessions cannot be touched directly, but they can be reached indirectly.

Judge Lockwood did not want Burson to skip steps by executing through the sale by the sheriff – in essence creating a problem for Southwest, who will receive nothing because the company is now owned by Burson.

The way the court wants to go, Burson can garnish Haigler and get $500, then SW’s judgement is pro-rated to $400 and 350,000 shares of stock.  

Hill v. Farvour

Supreme Court of Arizona

Cobb is Creditor

Intermountain is the Debtor

Cobb will go after Shorts who owe money to Intermountain

Debtor owes 1million

Creditor knows of third party that owes to Debtor 2.5 million
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Be afraid of state statutes in garnishment.  There is no uniform collections rule.

The feds will adopt the state rule via Rule 69.

This is an area of law that is very ethics sensitive – if you’re worried about telling people what you are about to do then you probably ought not to do it.

Collections Law is a game and you must learn to play it.

Rule #1: When in doubt, garnish.  Haigler v. Burson (it is aimed at a third party like an employer).  Get the third party in and decide it in a garnishment fully and finally.

Rule #2: You have to garnish. 

Rule #3: Get the debt, the promissory not; not only the security (mortgage).  Hill v. Favor
Rule #4: “Garnishment amplified”  -- you could have an attachment (security) accompany a garnishment.  Get the attachment within the garnishment. 

Rodney v. State Bank
Promissory notes are conceived in the law to flow through commerce.

Problem: How do you stop the promissory note from passing.

Title to the real property has an encumbrance – the deed of trust.  The bank can assign the interest under command of the interest holder by way of “Assignment of Beneficial Interest under Deed of Trust.”

The bank files with the Secretary of State as a personal asset under the UCC.

The title company is oriented toward real property.

The bank is oriented toward personal assets.

The title is transferred to Rodney, who checks the county recorder’s office for encumbrances and finds none.  He records.

Important:

If you deal with a promissory note, get the paper and have them endorse it to you!
Then do a UCC filing!
Get on public record, and have physical possession of the note.

Then get the deed of trust also and re-file it with the county recorder.

If you get the note but not the security and the debtor fails to pay, then what do you do?  Rodney v. State Bank does not fully answer this question.

Lemons 67 B.R. 198 – maybe you could get the mortgage without the debt.

Cagle v. Butcher

Ex-wife gets judgement against ex-husband

Poppe owes ex-husband

1975 there is a writ of execution; levy and sale on what Poppe owes ex-husband.

Ex-wife purchases and discounts (sells) to Doyle.

Poppe wants to know who to pay.

Butcher gets judgement against Cagle (ex-husband); garnishes Poppe.

Butcher intervenes in the interpleader by Poppe.

Butcher wins on summary judgement – Garnish, Garnish, Garnish.

Malicious Prosecution, Abuse of Process, Rule 11, etc.

The procedures for collection must be done carefully.

There was a time when we practiced pre-judgement attachment.  The court declared this to be a violation of due process.

Sniadach case.

American Credit Bureau, Inc. v. Bel-Aire Interiors, Inc.
Advise the client to pay the credit bureau and then go after Coulter Cadillac.  

The problem was the attachment of the car, which had a value of ten times greater than the value of the debt.

They should have tried to Garnish first; then proceeded to attach.
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Attitude: Be creative with procedures; this is an area where professional courtesy and being nice to people pays off.

It would have been better if the creditor would have sent a nicely worded civil demand letter.

Prior to Sniadach, it was a lightning process. 

Now: You have a due process right to notice and hearing prior to having your property taken.

Two Options for collections: 

Replevin: the seller who sold the good on credit may take back the good prior to filing any complaint.

OR

If you think you have a claim against another, you can give a ten-day notice in which the other has to request a hearing.

If the debtor has no options, help him relieve the debt in the way most favorable to him (take the tv, not the car).

Bottom line in American Credit Bureau: they did not come out ahead in a fairly easy case – one that looks like they should have won, but for their malicious prosecution.

Throw the term “wrongful attachment” out in favor of “abuse of process” and malicious prosecution.

This was a case of “abuse of process” – by attaching property which possesses a value greatly in excess of the legitimate claim.  This was not “malicious prosecution.”

Andrew Brown v. Painters Warehouse, Inc.
P garnished instead of going after the solvent endorser.  D counterclaims for abuse of process.

Why would someone even think to go after the “solvent endorser” (the McAfees) if the business is owned by the endorser who may not have cash?  Most would not in this situation.

So why the steep compensatory damages ($27,500)?  The potential or actual harm in terms of business activity to the endorsers as a result of the “abuse of process.”

Why the steep punitives?  To send a strong message.  These are kind of high.

Microsoft Corp. v. A-Tech Corp.
Pre-judgement “freezing”

P filed suit against alleged infringers of its trademarks and copyrights, and then availed itself of a federal statute to request a freeze against the assets of the defendants.

D counterclaims claiming that the plaintiff froze up assets substantially in excess of the amount of damages that could be recovered.

How to avoid the “abuse of process” claim: freeze only what is necessary.  Rejoinder: everything they got is what is necessary.  The problem is that you cannot estimate the worth of the claim.

How do you insulate from the abuse of process claims?
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Sniadach (prior notice and a hearing)

Abuse of process and malicious prosecution

White Lighting (page 36) – why not scoop the stock or the car instead of the wages and the bank account in order to satisfy the $850 debt?  Taking the car is substantially in excess of what the debt requires (American Credit Bureau).  Don’t take all of the stock.

Leverage point: if you engage in collections, there will be a fee from the debtor on top of what the debt demands.  That is extra money that the debtor will not want to pay.  “We don’t want to take the car, but...”

Hypo: 

Policeman involved in a divorce and custody battle.  Policeman takes out a writ of replevin on the effects of the children (clothes, toys, beds).

Properly issued attachment used for an improper purpose – abuse of process.

But taking the children’s deposition thereby causing some emotional distress is probably not abuse of process because the primary purpose of the deposition is proper assuming there was no malice (“we had to”).

Andrew Brown Co. v. Painters Warehouse, Inc.
“Mistake”

Abuse of Process – No malice, only “indifference.”

You must abide by the letter of the statute.
Compulsory Counterclaim question – is it a matter of fact or law?  Both.

Is there a “logical relationship?”  If the deposition relates to the merits of the case, then there is no abuse of process.

To prove whether there is an “improper purpose” the behavior of the one being accused must be viewed in light of the merits of the case.  Was there another way to get the information.

Back to Microsoft
Freezing the assets, effectively shutting the small company down.   Is this abuse of process?

Was Microsoft’s purpose in securing the value of the claim or intimidating the small company out of the business?

Have A-tech put up a bond ($100k)?  What if the claim exceeds that amount?

“Adversarial Aspect”

Nienstadt v. Wetzel
“Malice”

Amount in controversy $780; and plaintiff is filing tons of motions?  How many motions has the judge denied?

Wetzel was trying to win the case, not on the merits but by harassing the defendant into a loss due to excessive legal costs.

[today I can’t garnish, but I can get a pre-judgement proceeding]

Primary Purpose – only when the conduct is primarily for harassing the other side.

Judge – says whether it is process or a wrongfully used process

Jury – determines the ulterior, primary purpose.

What do you do if you cannot prove primary purpose

Bird v. Rothman
How far can you go with this stuff?  “An ulterior purpose alone cannot constitute abuse of process.”

Giles v. Hill Lewis Marce
What’s the holding; where do we draw the line?

How do you prove it sufficiently?

HLM says P cannot bring a lawsuit against D’s attorney for abuse of process.  The court disagrees and sends it back down.

How would you set up the Abuse of Process case at the trial level?

The jury will have to decide what the primary purpose was.

9-7-00

Abuse of Process is a compulsory counterclaim because of the logical connection.  Pochiro.

Distinguishing Abuse of Process and Malicious Prosecution.

Is abuse of process a question of law or fact:

Fact: Neinstedt, the trier of fact as to malice or intent primary purpose.

Law: If you stumble over the law there will be an abuse.  As to the procedures being misused, that would be a question of law.

You better know the law; and then use it correctly.

Any kind of process can give rise to “abuse of process,” not just “wrongful attachment.”

What are the downsides (as an attorney) of filing an abuse of process claim?

· Fallout – reputation

· You might lose; you need strong evidence

· Is there any benefit to the client?

· Suing a colleague

MALICIOUS PROSECUTION
Bird (architect) – not abuse of process.  To file a third party complaint as a defense is not an abuse of process.  It is not enough.

Why was it not malicious prosecution?

Bradshaw v. State Farm
Ivie killed when he runs a stop sign.  Bradshaw is an officer with lights and sirens.

State farm internally determines Ivie at fault, but fears that Bradshaw’s claim will exceed the policy limit ($100k).  

Bradshaw files against State Farm.

State Farm sues officer Bradshaw for wrongful death because they think it is a good defense to keep the claim under $100k.

Abuse of Process
Malicious Prosecution

Compulsory Counterclaim
Not Compulsory Counterclaim

Motivated by Malice key issue
Probable Cause key issue

Civil action already commenced
Defendant instituted a civil action

Willful or negligent misuse of judicial process
motivated by malice

for an ulterior, improper purpose
without probable cause


terminated in plaintiff’s favor


damage to plaintiff

Did State Farm have “probable cause?”

Pay close attention to the “subjective probable cause.”
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Review:

Abuse of Process is a compulsory counterclaim.

Giles: firm did not misuse any rule of civil procedure; but the cumulative effect constitutes an abuse of process.  The primary purpose of this process, became improper.  This is not to say that one act cannot constitute abuse of process.

Punitive damages must be awarded by clear and convincing evidence by a jury.

Abuse of Process
Malicious Prosecution

Requires Process (question of law)
Claim filed

Improper motive/ulterior purpose proven by a preponderance of the evidence (question of fact) that takes over a proper procedure.
Probable Cause – Subjective and Objective




Malice – initiating the action for a purpose other than that of securing the proper adjudication of a claim.


Termination in favor of P

Punitive Damages require malice – “indifference” at least by clear and convincing evidence
Punitive Damages “malice” – evil mind spite, ill will, indifference to a substantial risk.

Objective Probable Cause: reasonable belief that there is a good chance of establishing the case.  

Subjective Probable Cause: actually believed they could win. Question on Fact.

Thompson v. Better-Bilt Aluminum Products Co.,
Malicious prosecution proved.

Now what about punitives?  If there is evidence in the record could support a reasonable jury finding either that the plaintiff has shown actual malice by clear and convincing evidence or that the plaintiff has not.  Give it to the jury.  

You must allege that there is nothing in the record that will support by clear and convincing evidence, a finding for damages.
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If you can’t  “paper” it, don’t do it.

If you can’t tell someone what you did without fear, don’t do it.

Abuse of Process

Primary purpose: harass.  The judge decides whether this is process and the purpose of it as a matter of law.  Then you instruct the jury on the law and ask whether the facts indicate a primary motivation of harming.

Malicious Prosecution

Probable cause as a question of law: subjective (honest belief) and objective (belief must be objectively reasonable).  Subjective: we can establish a winning case.  Evidence to the objective goes to the same point, but is different: the court can look at this and reject the validity of the claim as a matter of law.

See Lucia and the judge’s use of rule 11 standards on objective probable cause.

PC is a question of law, but you can ask the jury what the person believed.  In Bradshaw, the court gave the jury a legal question – wrong.  You should, instead ask about motive in light of the facts.

Proving Malice is a question of fact.  Lack of PC creates a presumption of malice.  But you prove it by law.

Discussion on Hyatt Regency v. Winston & Strawn
Hess v. Aetna Life Insurance Co.
Hess goes to Aetna for the money to buy the real estate and gives a promissory note, a deed of trust, assignment of rent (to protect in case of Hess bankruptcy), and a security agreement involving personal property (tractors, pickers, trailers, etc).  On default, the debt can be accelerated (for foreclosure purposes).   Partners and spouses personally guarantee the debt.

The take an operating capital loan from VNB, who takes a deed of trust in second position to the deed to Aetna.  

Hess pays Aetna and defaults on the loan from VNB.  They give VNB a deed.

Later, they default on the loan from Aetna two times in a row.  Aetna accelerates and forecloses.

Aetna auctioned the personal property off so they could know how much to bid on the real property later. $357,859.48.

Later, Aetna purchases the Ranch with a credit bid of $12,705,000.00.

Aetna combines the personalty proceeds and the real property and claimed deficiency.

Guarantors allege that lack of subjective  probable cause is sufficient.

The court basically says that objective probable cause is the threshold issue to be passed through only after which, the subjective probable cause can be decided. (Based on Noer-Pennington Doctrine).  It turns Feldman’s idea from Bradshaw on its head.

Malicious prosecution means that PC will be the issue. How do we have to structure the case?  Prove lack of objective probable cause first.

[My own notes]

The court of appeals used “summary judgement” as the objective test in Bradshaw.

In both malicious prosecution and abuse of process, see if there is an attempt to control the other side behavior through means other than the merits of the case or the outcome of the case.
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If you prove probable cause, then you have a presumption of malice.

In malicious prosecution, Probable Cause will be the first issue.

· Objective base? 

· If so, then Subjective

· If not, then case is over?

See page 112, Smith v. Lucia, Rule 11 standard for objective test (?)

Once you have no objective base, then subjective test does not matter because you already lose, case is over – except for punitive damages. Once you’ve lost the objective test, the only thing that favorable facts can do is save you from damages based on malice.

But, if you have objective base, then the subjective must be proved against you.  Here is where Noerr-Pennington comes in

Noerr Pennington Doctrine: you have a right to petition the government for redress of grievances.

Two Prongs

1. We want to encourage you to do this

2. But not if it is a sham or fraud.

Page 110, City of New Haven v. Reichhart
She actually wanted the case to come out in her favor.  She was not trying to use the governmental process as a weapon.  She wanted redress for her grievance.

Here it is similar to abuse of process: page 110.  “an attempt to ... use the governmental process –as opposed to the outcome of that process – as a weapon.”

The “sham or fraud” standard is much higher than the Bradshaw standard, which believing you can actually win.

D. Negligence
Valley National Bank v. Brown
Get data on the debtor, social security number.
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Wrap up on abuse of process, malicious prosecution, and rule 11

If you attach something that is more valuable than your judgement, that should register as an abuse of process.

But if you have “papered” this with other processes first, then you are in better shape for avoiding abuse of process.

When the [proper] purpose becomes the primary purpose (Nienstedt), then it is abuse of process; and this is a question of law.

Abuse of process is a compulsory counterclaim.  Bring it at the beginning of the case.  Courts may initially resist your accusations of bad conduct by the violating party.  Keep piling on accusations until the court gets the message.  Be prepared to do it several times – you can be cumulative.

Malicious prosecution is not a compulsory counterclaim, and must be brought after the initial case is over.  Anything happening after the filing is not relevant to malicious prosecution.

Right to seek redress for grievances – you must look at the objective probable cause element first.

File it, but you don’t have to serve the summons in order to do more discovery.  See if the law does what the facts do.

If you really are not seeking redress, but instead intend to hurt the other side through harassment, we will look at the subjective purpose.

Punitive damages – “smoking gun memo’s” can be entered into evidence now.

Rule 11

Tracks along with abuse of process and malicious prosecution.

“Grounded in fact”

“Legally tenable”

Not interposed for any improper purpose.

(Abuse of Process – goes to imposing it for improper purpose; whereas rule 11 deals with having facts and law straight.  Malicious prosecution: If I have been true to the objective probable cause, I’m ok)

Rule 11 is tried specifically to the court.

Abuse of Discretion is the standard of review (a combination of clearly erroneous as to the facts and de novo as to the law).

Rule 11 is a smaller caliber weapon, but can be used at anytime.  The court will give it to you on small stuff.

Negligence

Really small weapon – Bank case – for the occasional circumstance.

FRAUDULENT TRANSFERS, CHAPTER 3
“Chary begins outside the home” – be just before you’re kind.

Fraudulent Transfer: reducing your estate to keep the assets away from the creditors, buy making purchases or sales.  Things sold must receive the cash (or stock, etc.) that it was worth – the estate must not diminish.

Buying real estate – to tie up cash, thereby hindering or delaying the effort to collect on the judgement is also a fraudulent transfer, even if the value of the land is equal to what you paid for it.

Twyne’s case (page 146)

Six Badges of Fraud

Principle ideal of the fraudulent transfers:

No hindrance or delay caused to the creditor.

Robert Clark article (page 148)

Principle ideals:

1. Truth

Lying may incline to court to refuse to discharge your debts.

2. Respect – Primacy to legal obligations; you cannot convey yourself into insolvency.

3. Evenhandedness – the debtor should deal equally with all creditors.  This one comes into full force in bankruptcy.  Example: paying mom first out of preference.  You at least have to pay pro rata.  If you exercise preference, mom will have to give the $ back to the bankruptcy estate.

4. Non-hindrance

Zellerbach Paper Co. v. Valley National Bank
Mortgage on 6 parcels of land for personal loan and corporation loan (same person owns each).

Can one set of assets be used to secure loans to two different entities?

The creditors (other than the bank) of the corporation will be hurt (Zellerbach et.al.).

How does Zellerbach move on the fraudulent transfer?

Show that the debt puts the defendant “under water” – more liability than the worth of the security.

Giving the corporate parcels as collateral for personal loan does not work.  The six mortgages go only to the $11k (corporate loan), not to the 47k personal loan.  I.e., the plaintiff did not get the fair market value and therefore it fails under the standard.

Standard: shocks the moral conscience – extreme.
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Because Arizona is a capital importing state and an active commercial state, much of the law in the United States can be viewed in light of Arizona law.

Walking through the Arizona Statute (Supplement, page 96)

§ 44-1002 (A) – “Solvency” defined 

Ways to discover insolvency – (B) and (F) 

The creditor that runs down the $ gets the $ -- you need not share with other debtors.

Sometimes a debtor will claim that they don’t have assets with which to pay.  But if you get statements about how the insolvency was created or how the previously owned assets were transferred, then there is a good shot at voiding transfers.  The person owning the fraudulently transferred asset gets what they paid for it, back.

Fraudulent Transfer Implied in Law – Zellerbach 

Giving a mortgage is a transfer.

Foreclosure is also a transfer, but is it a fraudulent transfer?  If a bank has a fair sale and gets the land for 30% of the value, is that a fraudulent transfer?  Yes, a fraudulent transfer does not require the debtor’s consent. 

Three elements for Implied in Law

1. Conveyance or Transfer

2. Insolvency results – the date of insolvency can be back dated (page 172)

3. Fair or equivalent value: consideration, based on the evidence and the Judge’s caprice.

Fraudulent Transfer Implied in Fact

Premier Financial Services
Garnishment Proceeding, not a complaint.

A pending Bankruptcy transfers a CD to daughter, B.  Creditor knows and wants to garnish Citibank.  Citibank says there is no account, but that there was one.  A few months prior to CD maturity, B cashes it in paying a penalty.  Writ of garnishment served on B.

The two garnishments are consolidated.

Distinguished from Zellerbach: B said that there was a previous loan of the amount of the CD.

This meets all the requirements of §5, but there is something weird here.  So we try under §4. 

Preferences have been taken out of fraudulent transfers in the statute.  The trustee must overturn the transfer then distribute it to the creditors.  But the standard is “to hinder, delay or defraud.”  See the “badges of fraud” under § 44-1004 (B) – not an exclusive list.  The badges must be proved to create an inference of “hinder, delay or defraud.”
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Implied in Law
§5 – Zellerbach; once you allege that the transfer caused insolvency, the burden is on the other side to show that they were not.

Discussion on Viscount regarding fair consideration (page 178)

Standards on page 179

Standpoint of the creditor: funds available for the creditor.

Implied in Fact
§ 4 Jacque Rosholm – “Actual intent to hinder defraud or delay”

The badges of fraud (you only need one) – conferral of power on the creditor.  These create a presumption of Fraudulent transfer.

Garnishment: The bank needs a lawful order to freeze assets alleged to be fraudulently transferred.  Have the bank consult the attorney if the garnishing party seeks to freeze, unless the party named under writ of garnishment is the one being garnished.  

Is there a badge of fraud present in Zellerbach?  Was there an insider?  Was it a fraudulent transfer for the bank to secure the personal loan with corporate assets?

§4 applies only to present and future creditors (creditors after the transfer).

Retzke v. Larson (page 192)

Garnish partners in a partnership.  

When you have a bank or an employer, garnishing is easy.  But with fraudulent transfers, the response from the garnishee will be surprise and a “I don’t owe the debtor anything” response.

You will have a hearing (a trial without a jury)

Batiza v. Superfon (page 194)

Defined Benefit – formula; % of salary determined by the years you worked. “Al”

Defined Contribution – you put a chunk of money in and get it at retirement.  “W”

Pension plans can be invested.

The profit-sharing plan finds a lot to buy (Batiza); they buy it in 1986, when real estate was good.  Original profit sharing plan transfers its assets to another profit sharing plan.

Batiza goes to garnish and are objected to.

Is this a §5 Fraudulent transfer?

There was a transfer

The original debtor is insolvent

Was there adequate consideration? They took all the assets & all liabilities – this is probably fair consideration.  But this still may be shocking to the moral conscience. 

How about §4 (see page 185, footnote 1)

Probably, because of (B) (9), (7) 

The trustee argues that even if there were a fraudulent transfer, this suit is preempted by § 514 of ERISA, because pensions from employee benefit plans are non-reachable.

Even though you cannot reach an individual’s plan, the assets of the plan itself is subject to suit.

Transamerica Insurance Co. v. Trout
St. Johns wants to assign the farm to Trout with no cost, because they are tired of running it.  St. Johns owes Transamerica $55,000.  St. John can go bankrupt.  But he didn’t – he transferred the farm to Trout.  St. John does not have any assets.

Trout sold the farm, making $75,000.  Then Transamerica went to Trout looking to garnish and accusing Trout of fraudulent transfer.

Trout says that St. John went bankrupt and the debt was discharged, therefore there is no debt in existence.  If you cannot collect against St. John, how can you make me pay?  St. John went bankrupt 14 months after the transfer.

Go to page 230

10-5-00

§5 applies to past or existing creditor situations during the time of the transfer

§4 applies to existing or future creditors situations from the time of transfer

“Leveraged buyouts” – Spanier v. U.S. Fidelity and Guaranty Co. (page 190)

There is a fraudulent transfer problem there in the leveraged buyout.  Because the debtor corporation has secured the corporation with its own assets as a result of a buyout.  This can also result in a shareholder’s derivative suit.

Back to Discussion on 

Transamerica Insurance v. Trout
The service of the writ of garnishment creates an “inchoate” lien on the garnishee.  If you are a creditor, you had better get your claim in before the 90 day preference period relating to bankruptcy begins.

Heinig v. Hudman
Hudman, at the time of partnership agreement states that he was married, but was bringing only his personal assets into the partnership.

In the arbitration:

· community assets were brought into the partnership, there were no sole and separate assets used

· Hudman transferred his house to his wife prior to coming into the partnership

Community Property:

Can be bound as assets in a partnership agreement.

Cannot bind on a guarantee for real estate.

Why is there so much concern about community assets v. letting Ms. Hudman keep the house?

If Community property cannot be bound, then the creditor will not be able to get at the asset to the detriment to the partner whose put up her assets as liability for partnership debts.  So the goal is to get the property back into the community.

· But in Arizona, to reach a community debt, the suit must be filed against both the husband and wife.

Note 5, page 222 – “innocent owner” exception does include the innocent spouse. 

Nunez (page 223)

Ashburn, Int. Corp. Systems, Inc.

Giles, Ashburn’s attorney

Nunez, debtor class

Southern Arizona Legal Aid, attorney for class

Punitive Damages: for intent to defeat the judgement and harm the creditor.  A normal fraudulent transfer will not yield punitive damages.  It reeks of overt intent to defraud the creditor to become worthy of punitive damages.  There was no pretense of tradition, etc. that motivated the transfer.

Discussion on what to do when there is an asset that you want to keep:

· Try to get the creditor to work with you.

· Get a loan and secure it with the asset.

Generally, people will lie about their assets.

Hay v. Duskin
Practical question: Can you take a large cash advance or a [second] mortgage from your client?  If you take it, is that a fraudulent transfer?

General Principle for practice: If you have the opportunity to get the money, don’t take a secured note.  Take the money.  But this is not always the option available.

[Broadman does not appear to have done anything in a malicious manner]

Good Faith: Standards/Elements (How do you “paper” it?)

· Document specifically what services cover the debt owed on the secured promissory note anticipate what paperwork, hours for deposition, trial charges, and put it in the retainer letter.

· Is this a “normal” retainer contract – unusual contracts indicate that the transfer may have been made to avoid creditors.

“Fair consideration” is a matter of the services provided to the client from the attorney.

McElhanon v. Hing (page 231)

“Exposure” to attorney who helped protect assets from a creditor.

If you do this, then you expose yourself to the creditor coming after you for the deficiency caused by the attorney’s action.

So, after the judgement has been made against your client, what can you do to protect the assets in regards to a transfer?  Nothing, help the client pay.  Don’t even give them a reference to another attorney.

Employer’s Liability Assurance Corp. v. Lunt (page 241)

Buying something on credit; selling it, then not paying the creditor.

In Bankruptcy Court, a debt arising out of fraudulent transfer cannot be discharged.

It is fraudulent transfer to run up debt prior to a known impending bankruptcy proceeding.

It is also fraudulent to use cash that could be used to pay creditors for non-necessities.

Community Property
Ratner article highlight—Arizona’s system is hard to follow.

Bedrock Principle:

In Arizona there are only two kinds of debts:

1. Community – satisfied out of community first, then satisfied out of the separate property of the spouse.  (page 70; §25-215).  Who has management of the community property? The spouses have equal management and ability to bind the other. §25-214(B).

2. Sole and separate obligation

Richard Effland:

Separate property does not respond to the community debt.  Neither does the community property respond to the separate debt.  The community is responsible only up to the amount that the one spouse has contributed to the community.

Anybody can create a separate obligation while in the covenant as long as it is made clear that the debt is sole and separate.

These problems manifest at the dissolution of marriage.

A person in midlife may have some financial baggage.

A community debt remains a community debt.  The creditor does not care; but the husband and wife may be affected.  In a divorce, one spouse may be more accessible than the other for garnishment.  Thus a wife, for instance, may be reached after divorce for obligations incurred by husband.  Footnote on bottom of 249.
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I. Basic Rules

A. Establishing the Community Debt:

1. There is a presumption that all debts incurred by a spouse during marriage are community debts.  You overcome the presumption with clear and convincing evidence.  Divorced couples usually try to shove the community debt off on to each other. Hrudka v. Hrudka (page 255; notice that this is a proceeding between two divorced couples, and no creditor is a party at this time.)

a. Gift done right will stop a creditor. When it is a gift, if you can tie it to a special occasion or some other clear and convincing evidence, then it may be sole and separate property.  “I hereby express my donative intent...”  Id. at 257

b. Waste will not prevent a creditor from reaching community debt.  Waste -- Standard: “excessive” and “abnormal” expenditures that have no community benefit. Id. at 258.  Equity requires reimbursement.

c. Involuntary payment will not shield an [ex] spouse from the creditors.  One who involuntarily applies separate property to payment of community debts may be able to recover on equitable grounds.  In order to evidence the involuntariness of the other spouse to use the community assets to pay, you need some documentation.

2. Separate Property transmuted by means other than dissolution (by divorce) of the community is exempt from community obligations.  Union Bank v. Pfeffer (page 264; suicide in Tucson)

a. Facts:  There was a community debt; but prior to incurring it, husband, now deceased transferred cash from community into a joint tenancy account for wife.  Creditor’s attorneys messed up and the statute of limitations has run on getting anything out of probate.   So they seek to hold wife personally liable to the extent of the funds and assets that she had that came out of the community. But the court talks about transmuted assets and funds being unreachable.  This is not a fraudulent transfer because while he was alive, Mr. Pfeffer did not transfer himself into insolvency.  Rather, he shared in a joint tenancy with a right of survivorship.

b. Foolish inconsistency: after a divorce, when the property has been divided up, the creditors can come after each person for the community debt, regardless of the dissolution decree.  If creditor comes after wife for debt attributed to the husband, the wife can sue husband for reimbursement.  But upon death and probate, then it is sole and separate property unreachable by creditors.

3. Community debt persists beyond divorce and creditors can seek to satisfy the entire community debt by garnishing the post-divorce wages of either spouse.  Community Guardian Bank v. Hamlin (page 268; mistaken transfer of funds into a community account; judgement obtained against both husband and wife).  (This holding is not narrowly confined to tortious claims – all claims are encompassed here.)

a. It is community debt (community benefit) because the money went into the community account.  Husband and wife has the ability to administer the community (except in real estate, etc.).

b. If the creditor takes over half of the amount due from her from the community property, she can collect from ex-husband.

c. It appears that the decision is limited to garnishing wages.  Once the money is in a bank account or in assets, it is not reachable.  Although, a creditor could make a colorable claim for products of wages – no one has tried it, prof says.

d. Strange because if a bank cannot collect from a husband, how can a wife do so?

e. Creditors sometimes will be compassionate in these kinds of circumstances.
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4. Only sole and separate property can be used to satisfy a post-marital tort judgement against one spouse.  Schilling v. Embree (page 273)

a. Facts: at trial, wife was dismissed from the judgement and tortfeasor husband got the judgement against him (apparently no community benefit).  Creditors garnish the husband’s wages.  Husband appeals the writ of garnishment on grounds that it is community property, unreachable by creditors.

b. Court rules that language of §25-215 is restricted to pre-marital separate debts and [pre-marital] other liabilities, for which the community may be liable.  This tort claim does not involve the wife, therefore community property is not available to the creditors. 

c. Policy behind 25-215 was to prevent unmarried debtors from avoiding creditors by getting married.  The policy does not apply in this case favorably to creditors – neither does the statute itself.

d. Lesson for creditors: If there is no sole and separate property, then the debt cannot be satisfied; you must join both spouses if you can (community benefit), and get a judgement against both spouses.
5. §25-214(C) requires joinder of both spouses before the community may be bound regarding real property transactions or any transaction of guaranty, indemnity or suretyship.
a. Loans guaranteed solely by the husband in connection with his business, as between the husband and wife, are not allocable to the community upon dissolution of marriage, regardless of community benefit.  Vance-Koepnick v. Koepnick (page 276-7; note that the parties are ex-spouses).
b. Policy: §25-214 protects one spouse against obligations undertaken by the other spouse without the first spouse’s knowledge and consent.
c. Lesson for creditors: For any transaction that comes under the scope of §25-214, always get both signatures on the original paperwork.

B. Summary of Beginning Principles – page 278

1. The community shall not answer for egregious tort committed by one of the spouses, acting outside the community purpose and benefit.

2. To create a judgement against the community, one must sue both spouses and establish the community nature of the debt.

3. Guaranties and real estate transactions only bind the community if both spouses sign the obligation. 

II. Specifics

A. The community will not be liable for pre-marital guaranties.  GAF Corporation v. Diamond Carpet Corp. (page 279).  §25-214(C).

1. A post-marital guaranty signed by a spouse acting as a partner in a partnership may bind the community because of the “personal property” nature of the partnership interest.  The creditor must avoid alleging liability for “guaranty.”  Instead, allege liability attached to personal interest in partnership.

B. §25-215(B) community is liable for pre-marital separate debts only up to the amount of the spouse’s contribution to the community that would have been separate if he or she were single.

1. In Bankruptcy, Trustee in bankruptcy has the burden to prove the community debt. In re Banchik (page 282).
2. Crown Life Insurance Co. v. Howard (page 283) Contractual binding occurs at the time of execution of the guaranty – not at the time of judgement.

3. Lesson for persons going into marriage: Ask about Loans, Previous debts, and Business record.

C. The non-debtor spouse may not challenge the nature of the debt in the pre-marital judgement against the debtor spouse; but may in the garnishment proceeding challenge the enforcement of the judgement and the extent of the debtor spouse’s contribution to the community.  CBM v. Sevier (page 284).

1. As a result, spouses usually take bankruptcy together.

2. But, if one spouse is discharged in bankruptcy

D. The pre-marital liability of one spouse may not affect the community property of the couple after that debt has been discharged in bankruptcy.  Flexmaster (page 287)

E. If a couple files bankruptcy jointly, and one spouse is discharged, the community remains liable – the discharged spouse is reachable through the community – but the sole and separate property of the discharged spouse is not liable. LeSuer (page 290) (husband engages in fraud during marriage.  Wife is discharged in Bankruptcy, but Husband is not.  The whole community is liable.  Therefore the wife by way of the community is reachable.)

F. Creditors are Bound by Prenuptial Agreements regarding Sole and Separate Property.  Schlaefer v. Financial Management Service, Inc. (page 293).  A prenup is clear and convincing evidence.

1.  Prenup says any debts of bride incurrred ...during marriage will be sole responsibility of bride paid from her sole and separate property. Wife gets medical services – husband never signs for the medical services.  Later there is a divorce.  Husband claims that under the agreement, he is not bound.

a. Isn’t there a community benefit?  The court did not see one here.

2. Lesson for creditors: After this case, the creditor is bound by the antenuptial agreement.

3. Lesson for lawyers counseling creditors: make sure creditors ask about prenuptial agreements and tell them to get the signature of both spouses.

4. Can you insulate all of your community property with an ante-nuptial agreement?  There is no community property under the prenup.  If you go into the marriage with no sole and separate property, you are judgement proof.

5. The antenuptial agreement persists past divorce.
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Presumption:

Community debt, overcome by clear and convincing evidence.

Community debts come out of the community first, then out of the sole and separate property.

In a dissolution, a court allocates the debts equitably.  But this does not bind third party creditors.  Therefore, under Hamlin, the creditor could pursue the debt from either party after divorce.  What about a situation where there is a divorce and the ex-spouse acquires some property post-divorce.  Can the creditor go after the property?  Yes, ironically, inherited property is more protected during the marriage, than after the marriage.

Schlaefer
Trial court says that this was a community property debt and the prenup was unconscionable.  Appellate court disagrees saying that the Plaintiff did not attack the agreement.  But can you meet the burden of unconscionability as between the spouses (unequal bargain, involuntary, etc.)?

This case will require creditors to get two signatures each time, to protect against the possibility that there is an antenuptial.  Now, not only do you have to name both parties in a complaint, but you also must get both parties into the agreement.

Question 2 on page 297

When will the couple have a community debt?  When they both sign to the agreement – “joint obligations?”   See page 295.  It doesn’t matter because, in this case, there is no community property – each spouse’s earnings remain sole and separate.  So there can be community debts, but no community property with which to collect against.  Now, what if wife takes a huge gift from her parents? 

Note 3

Don’t sign the prenup, unless you can put in a “in the event of divorce” clause.

 Getting a Foreign Judgement and Bringing it Back to Arizona
Northwestern National Insurance Co. v. Shubach
Arizona partners sign into liability without either partner’s wife’s signature on it.  Wisconsin insurers did not name the wives on the complaint Federal District Court in Wisconsin.  But they stipulated that Arizona law applies.  Therefore, they could not enforce the judgement in Arizona, because they did not sue the spouse.

Why does the Seventh Circuit say that the spouse must be sued?  To allow the spouse to litigate the issue without suffering the effect of res judicata.

Why not use Wisconsin law?  Due Process for the spouse.  Pay close attention to page 300.

Oyakawa v. Gillett (page 304) – from one community property state to another.  The court says that the California system allows for other, constitutionally valid, protections in the community property system.

(the system was probably very different there).

National Union Fire Insurance Co. v. Greene (page 307)

The court says that regardless of what kind of state the debt came from, we look at it as though it took place in Arizona.  Whatever it would have been in Arizona, is what it is – community debt.  But, they did not sue the wife.  But look at page 310 – it is just as good here as it would have been in New York.

There is a distinction between recognizing and judgement and enforcing the judgement.  Oyakawa is merely recognizing it – domesticating it.  But enforcement is a different rule.

This case is the law now.

Indian Country
Strecht v. A1
Hypothetical: event giving rise to a claim arises in a place where there are not Indian Lands involved.  A judgement is entered.  You need to join the spouse.

Now, events giving rise to a civil claim take place in a place where there are no Indian lands.  The debtor finds themselves physically present on the reservation.  Can they be served?  No.

What if the debtor now lives on the reservation?  Can the Navajo assert jurisdiction over the person for events happening in Rhode Island?

Does the Navajo Court have subject matter jurisdiction over civil cases arising off of Indian Country?

Tribal Courts
State Courts

Indians, civil actions arising off reservation.  SMJ ok.
Indians (D) – SMJ & PJ over actions arising on reservation.  Infringement Doctrine

Non-Indians (D) – No infringement issues; it is within the state.  As long they are granting me due process, they can take PJ as a matter of power.  SMJ too, as long as they satisfy state due process requirements.  But there is a limitation here that is covered by treaties, laws, exemptions, etc. (page 396).  
Non-Indians




States are limited by “infringement” doctrines.

Tribes are limited by the issue in Strate v. A-1 – Subject Matter Jurisdiction.

Begay v. Specht (page 398)

PJ for the underlying claim: he bought it off the reservation.

SMJ for the underlying claim: same.

Garnished:

SMJ is harder to establish for garnishment because of the nature of the sovereignty of the tribal government – Infringement.  Navajo law does not allow garnishment except in cases of  alimony and child support.   The implications of garnishment, though occurring on the reservation will be felt on the reservation.

When doing collections of reservations, go through the tribal courts, if the debtor is an Indian.

If the debtor is a non-Indian, then there is a problem because Navajo do not allow garnishment except in certain situations.  Zaman II (a sheriff cannot go onto the reservation and serve an Indian; they can go on and serve a non-Indian).  If you cannot garnish, then apply to the tribal court to attach.  Always do it through the tribal courts.

In Begay, the court really decided the case in terms of how much of the earnings, work and residency is taking place on the reservation.  Consider the implications.

If you go on the reservation or it has implications, then go through the tribal court.

Non-Indian run operations on Reservation Land

Red Mountain Machinery Co. v. Grace Investment Co. – by edict of the Secretary of the Interior, Arizona State Law applies.

Chapter 6

The Parameters of Execution:

Exempt Property and Leviable Assets
Bankruptcy and the Homestead Exemptions.  Federal laws defer to the state as to how great the exemption should be.  In Arizona, the exemption is $100,000 in equity.

Homes

Shirt

Tools of Trade

See pages 88-95 of the Supplement for personal and real estate exemptions.

There is nothing in the exemption statute about the personal computer, unless you can claim it as a tool of your trade.

Statute: the creditor can put the house on the market and the opening bid + 100k, is what the creditor will have to pay for the house.

The Homestead Exemption

Two paradigms:

1. Claim the exemption prior to going into bankruptcy; max out the homestead exemption ($100k)

2. 1126 – any sort of retirement is also exempt.  It is good retirement planning to keep the cash in the plan.  Keep it in the defined benefit and take bankruptcy prior to retirement.

Be sensitive to what your debtor wants.  Some people are conscientious about paying as much of their debts as possible.

Historical Cases:

Grand Real Estate v. Sirignano (page 428)

Judgement obtained against Sirignano.  At that time, homestead exemption had to be declared and filed.   A year after Sirignano did this, he filed bankruptcy and he was “frozen.”

Unsecured creditors might as well forget about collecting.  Plaintiff got hardly anything out of the bankruptcy proceeding.

Grand Real Estate, who bought the judgement against Sirignano, now wants to sue Sirignano.

The rule from the case: any lien does not preserve any amounts in excess of the homestead exemption.  Today, you can proceed under §33-1105 at any time, but if you do it after bankruptcy, it must be done through the bankruptcy court and you will be an unsecured creditor.  At the time of bankruptcy, ask the court to let you sell the house so that you can be saved from being an unsecured creditor.  Do not wait till after the bankruptcy discharge.

Sirignano: you can file a homestead exemption at any time that will take precedents over a prior existing judgement.

Under §33-1105

If there nobody will bid, then you cannot sell the house.

Other rules

There is no claim for deficiency in a residential real estate homestead.

Herberman (on page 435) – the rule formerly was that if a mortgager does not get a waiver, the debtor does not have to pay the mortgager.  But now, under § 33-1103(A)(1) a mortgager no longer needs to file a waiver with the court.

McLaws v. Kruger (page 439) – now, §33-1101(C) says that the cash proceeds from the sale of a homestead can be held for 18 months to be used exclusively for the purchase of another.

In re Blair
Blair fails to pay, moves in, files a homestead exemption, then declares bankruptcy.  Contractor says that he built the house and should get paid.  Court says that because the contractor did not file a “mechanics and materials lien” Blair keeps the house.

In re Elia
Cabin in Pinewood; house in Scottsdale.  Sell and invest in her fiance’s house.

Elia did not get married.  Why not?  Could she get a homestead in her fiance’s house?  Yes, as long as she remains single.  § 33-1101(B).

Look also at the way she did it.

March ‘91

II.91 – 

Pinewood cabin - $82k

III.91 – 
20th – $60k to Cochise house



21st – Homestead filed; moves effects to fiance’s home at Encanto



22d – Closes on Cochise $100K; moves to Encanto



25th - $100k to Citibank

In August Western Farm gets a judgement against her for $40k.

September 19, 1991, gets a $100k cashier’s check from Citibank

Files Bkrptcy on March 17, 1992

Gives $100k to fiance for one-half interest in his home.

Chapter 11 v. Chapter 7: What’s the difference?

“Brother Son, sister moon”

Chapter 7 – give everything to the Bankruptcy trustee – besides exemptions.

Chapter 11 – you remain in possession and administer the debt.

Chapter 13 – halfway between the two.

If Elia marries, then there will be only one exemption available for her and her husband.  

She has to be a resident – “intending” to reside.

If it is cash, it must be tagged to a homestead.  Elia had to hide the assets from the creditors first by shoving it into the Cochise house, after which time, she can have a homestead.  The question is whether her fiance loses his homestead because he gave her first $100k if the home sells in exchange for the cash.

She declares bankruptcy to free up the cash from the TRO. Can she do that, legally?

As per ex-husband, she pre-empted him from taking advantage of the homestead exemption by declaring it first.

On the Cochise exemption: page 448 – it is not per se a fraudulent practice.  Is this intended to delay, hinder, etc.?  Or, is this just good planning?  It is a fact intensive analysis.  In bankruptcy court this works; in state court, there may have been a ruling for fraud.  Page 470: you can be greedy, but not too greedy.

Page 468: State law is the authority on whether the debtor is entitled to keep the  exemption in the converted property.

Page 455 – Inappropriate remedy.  What would an appropriate remedy be?   The court will not flip the whole exemption.  Cancel the discharge for future monies – get future money.  Or, let her have half of the homestead.  How about rule 11?

Chapter 7 or State court would have been the way that would have allowed her to get out of this clean.

 If the state court saw this as fraudulent transfer, this would be as plausible as if a bkrptcy court did not view this as fraudulent transfer.

re-read Sandweis and Cohen
458-460: §33-705

Frazer v. Smith, (page 472) – “Earnings” become “monies” and therefore subject to garnishment, once the employer has disbursed the “earnings” into the account of the employee, except disbursements into a retirement or pension fund.  Wages are no longer exempt once you bank on them.

One Question: what do you tell your client if they say they know that the creditor can get garnished wages, then also have access to my bank account.  [Anytime you want garnish another party, you have to start over again.]  Don’t do direct deposit.  Arizona and other states have “Debt Counseling.”  If you go to the debt counselor, no one can garnish your wages.  Creditors do not have to approve the debt counselor’s plan; but they will because if they don’t the debtor can take bankrupt, possibly harming the creditor.

Long Island v. U.S. Postal Service (page 482) – the 25% exemption ceiling for credit garnishments cannot be put on top of existing support garnishments of 65%.  Overall goal of Congress: restrict the availability of garnishment to avoid the number of bankruptcies.  If the creditor is not satisfied with what he is getting through garnishment, he may go after other assets.

Support payments always take precedence over credit payments

[In Arizona, up to 50% can be garnished for support payments.]

What if debtor is paying 40% support; and the debtor comes along asking for 10% or more for a total of 50%?   No answer.

Wage Assignments: a judge can take more than what would be allowable under garnishment.

Contingent Claims
First Security v. Fireman’s Fund Insurance (page 489)

What can the debtor get? Lis pendens – right to have a claim heard without fear that money will not be around when the claim is litigated.

A Garnishment cannot operate as an assignment.  Shaffer will not assign the claim.

Ring v. State Farm Mutual Automobile Ins. Co. (page 493)

Taylor at fault in an accident with Ring.  Taylor insured by State Farm Mutual for a max of $50k.  Accident injuries = $1,321,500.00

If State Farm fails to settle within the bounds of the claim, they can be held liable for Bad Faith for the entire claim.  Bad Faith operates in favor of the insured, because now Shaffer is off the hook for injury payments.

Footnote 4, page 498 – Taylor can release the insurance company from bad faith (he would still have $1.2 mil against him).  Since he can do that, the creditor must have the claim assigned to the creditor.  That it is a garnishment proceeding makes no difference.  If the insured is sophisticated enough and cares, then he can threaten to assign the Bad Faith claim over to Ring. 

But, otherwise, how in the world will the Rings ever get to Taylor to assign the claim if Taylor is represented by State Farm? 

The result is that Rings will never receive more than $50k.

See page 499 for the rules binding the insurer toward the insured.  These rules will not help the rings of the world.

Assigning personal injury claims is bad policy – no trafficking in blood and bones.

Allstate Insurance Co. v. Druke (page 502)

Rule: No assigning PI claims – subrogation- reimbursement.

Why can’t the insurance company get reimbursed for paying out the claim?

Page 506 – Reasons

Regardless, insurance companies still get reimbursed.

No trafficking in pain and suffering.

What debtor goes to creditor and offers to assign the proceeds of the claim upon receipt of the payment?  The court does not want anyone else to have an interest – policy.

Whatever the form, whatever the label, whatever the theory, the result is the same.  The policies create an interest in any recovery against a third party for bodily injury.  Such an arrangement if made or contracted for prior to the settlement or judgement, is the legal equivalent of an assignment and therefore unenforceable.

Lingel v. Olbin
Mother and Stepfather; Natural father – deceased son’s insurance claim.  The majority repeats the holding of Allstate.  

The concurring Justice, Brammer, thinks that the policy is paternalistic.  He has no problem with prohibitions against assigning the cause of action.  But the proceeds of the claim ought to be assignable.  People should be able to control their own affairs.

Exceptions:

Lender v. Lewis – attorneys contingent fees are not deemed to be assignments, it is a “charging lien.”

State Farm Mutual Insurance Co. v. St. Joseph’s Hospital (page 517)

Interference with contract rights of Mr. Hughes, an attorney, to act as a charging agent for a debtor client to pay the creditor from the proceeds from any case.  The lawyer can act as a go between for the debtor to the creditor – here, the paternalism of the court’s has been satisfied.  The attorney looks out for the debtor.

Quijada v. Pima County General Hospital (page 521)

This was an indigents’ hospital bound by statute – this could be the difference.  But it appears that this is an exception without explanation.  This case is rarely cited.  LoPiano v. Hunter (page 504) is a closely analogous situation where the court denied the assignment of the claim.

In Re Hoffpauir (page 524)

The bankruptcy trustee can do something that the debtor.  Though not otherwise assignable, the claim may be dragged into bankruptcy court.

Do an involuntary bankruptcy in order to reach the PI claim.

Healthcare provider’s lien does the insurance companies no good.

ERISA qualified plans are subject to subrogation.

Mechanics’ and Materialmen’s Liens
You (anybody that supplies materials) notice the owner initially that they owe them money.  If, after the job is done, you don’t get paid, then you file a lien.   Then there is a period of time within which the creditor may file a suit.

Also, give the 20-day notice to the lender/Bank officer

Rule: Anyone who works on or supplies materials to a construction project may file a lien against the real property and improvements within thirty-five to ninety days after the project is completed, to assure payment for their labor and materials.

Rule: the M&M lienholder must furnish a “preliminary twenty-day notice” to the property owner, prime contractor, and the claimant’s immediate contractor, within twenty days after the claimant has first furnished them to the jobsite.

Lienholders must institute a lawsuit within 6 months of completion (of the job) or forfeit their lien.

With an mm lien, it will prevent the property or project to be sold until it is paid off.

Purpose: protect materialmen, who if they go bankrupt, end up working at Home Depot, unlike contractors and subs that can recover fairly well.

Arizona Easter RR. Co. v. Globe Hardware Solomon-Wickersham Co., Intervener –orientation about how it is supposed to work.

Crandall abandons the job.  There is a judgement against Crandall, but which is enforceable against Eastern Az. Railroad.   There is a direct lien against the property regardless of who’s hands it ends up in.

Notes and Questions, page 542

1. Because they should have been paid by then.

2. The original lender takes priority – they must file before work starts; or you are relegated to being an mm creditor – in which case if there is not enough money to pay the mm’s, your money will be pro-rated.

Timing: §33-993(B) – In residential construction projects occupancy of more than one separate building without regard to whether they are constructed pursuant to several contracts or one general contract, each building is a separate work and the time to file on each works on an individual basis. But, S.K. Drywall, Inc. v.Developers Financial Group, Inc., indicates that if the project is like a condominium project, whether there are separate contracts or one contract makes a difference.  Generally, separate contracts require separate lien filings, unless “other facts” indicate that the work comprised a single project (same owner, same purpose, same or contiguous lots, etc.).  See bottom of  page 545.  To be safe, file early and often – these provisions are for what happens when you don’t get paid.
Which things can be contracted around? Does the Twenty-Day Lien Notice allow an owner to get a waiver from the general contractor releasing the owner from liability to mm? 33-992.01(D).

Rule: There can be no mm liens in a residential situation unless the subcontractor contracts directly with the owner.

Non-dischargeable debts of contractors toward mechanics and materialmen; and the impact of normal business dealings on the M&M lien.

In re Baird (page 548 – Contractor did not pay mm; paid the sub-contractor only): §33-1005 creates a fiduciary duty (to hold the money in trust) of contractors toward sub-contractors, which binds to contractor to pay the M&M’s out of the funds received from the project on which they worked, provided that the contractor cannot assert an estoppel defense.  The estoppel defense or waiver of the benefit of the trust will be predicated on customs of the business.  If the M&M received payment from the contractor knowing that payment was from funds from projects other then that which is the subject of the sub-contract, and the contractor relied on this relationship, then the debt is dischargeable in a bankruptcy situation.  Otherwise, it is non-dischargeable.

Principle: set up an orderly payment system.

Joint checks payable to a principle contractor and a sub-contractor.

Brown Wholesale Electric Co. v. Beztak of Scottsdale, Inc. 

Joint Check Rule (California) - “When a subcontractor and his materialmen are joint payees and not agreement exists with the owner or general contractor as to allocation of proceeds, the materialman by endorsing the check will be deemed to have received the money due him.”

Protects General Contractor:

By making the check payable to either the subcontractor or the materialman, the general contractor is protected from lien foreclosure by materialmen that were not paid by the sub – because the materialman has endorsed the check that is presumed to satisfy what is owed to the materialman.

Protects the Materialman:

He can withhold endorsement until he is assured that the sub’s account with him will be satisfied from the proceeds of the check.

The rule protects the GC from having to pay twice, but not relieving him from fully paying.  The mm must show that he was not paid fully; and then he can collect only up to the amount owing from the GC.

The reality is that mms and subcontractors are not sophisticated to these matters.

“Absent any agreement” between the owner(lender) and the general contractor – whatever proceeds were allocated otherwise, pursuant to an agreement between sub and mm, are not collectible by the mm.  An agreement designating joint checks as payment for specified progress work on identified buildings may support a finding of an implied agreement as to allocation of proceeds.  The mm should attempt to be a party to the agreement.

For an implied agreement to exist, the mm must be aware of the nature of the joint checks – that rather than general payments, they are limited to specifically designated buildings or lots.

So why doesn’t the mm just refuse to deal with joint check?  He can refuse to sign the check and the general contractor still must pay all that is owed.

Waiver with payment.  Pena-Blanca (Able quits; PB finishes, uses San Xavier) – Unconditional waiver.  Payment manager (page 564) signs a partial waiver because of monies still owed to SX – modification.

Court says that a partial waiver is not tantamount to signing an unconditional waiver.

See definitions of unconditional and conditional waivers on page 567.

Garnishment
1. Respond with attention and caution to a writ of garnishment.  You have 20 days to answer.  If you don’t answer and default in a show-cause hearing, then you become liable for whatever the debtor owes – even if it is more than you are holding for the debtor.

2. When you get the writ of garnishment as a bank, instantly freeze the account because someone may withdraw on the account and you will be liable for the balance.

3. Take time to value assets at the time the writ comes in.

4. When in doubt about the value of assets as the time of the writ, spell it out in the writ of garnish – you can garnish anything.

5. Though you serve the writ and get the accounts frozen; you still need a court order to get the money turned over.  In the meantime, the debtor may go bankrupt and you may not get the money.  Haigler v. Burson – embellish the garnishment by asking the judge to “attach” the amount in addition on the writ of garnishment, because if you get an attachment you beat the bankruptcy.
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