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Ad Law (initial comments by Lynk)

Open Book Final

Rulemaking:  

Informal – includes comments, the required discussion of the comments, and the final rule.  

Formal – hearing transcripts, etc. become the record

Adjudication by an ALJ, following procedures.  Decisions are ratified by their superiors and the Secretary.  

AA’s have only the authority given to them by statute.  

Severe penalties for ex parte communications within the agency or from an interested party.  

Where does AdLaw go from here?  Are the models still valid?  

Authority – statutory question.  

Process – how is the agency doing what it is doing?  Adjudication?  Rulemaking (formal or notice and comment)?

Review – Is judicial review available?  Who is entitled to appeal?  What is the scope of review available?  See Chevron U.S.A. case.  

§554(b) does not require that hearings be held before determinations are made.  Hearings may be held afterwards and, depending on the circumstances, may be within due process.

§701 It must be clear on its face that a statue precludes judicial review and that the agencies discretion is exclusive.  This does not preclude judicial review when constitutional grounds are alleged.  

Judicial review is available where the statute and agency action provide for no review, so that people aren’t left with no review.  

	
	Agency Adjudication


	Formal Rulemaking

	Authority
	Constitutional:  Due Process protection of property or liberty interests
	Statutory

	Procedure
	What procedure is due?
	What procedure is due?

Is it more than the APA required?


Legislative rules have the force of law and can be enforced by penalizing those who do not comply.  Substantive rules.

Interpretive rules are more administrative in nature, such as agencies’ internal structures, etc.

	
	Adjudication
	Rulemaking

	Authority
	Constitutionally Required
	Statutorily Required
	Formal
	Informal or Notice and Comment (statutorily required)

	Procedure
	Minimum need for due process
	APA §§ 554, 556, 557
	APA §§ 553(c), 556, 557
	APA § 553


Rulemaking is prospective 

Richardson v. Perales (1971)

Medical reports by IME doctors admitted in hearing.  Plaintiff said the reports constituted hearsay and should not have been given the same probative weight as the live testimony of claimant and his doctor at the hearing.  Claimant failed to subpoena these doctors to appear for cross-examination.  Claimant doesn’t want the doctors to testify because they all say he is not disabled.  The court balances the safeguard provided by the opportunity to subpoena the doctors with the burden on the SSA of having to have live testimony from physicians in every case.  

Want adjudicators to be independent.  Want administrators to be a part of the bureaucracy.  

Adjudication – seek a balance between efficiency and due process.  

APA doesn’t give substantive rights—just gives procedures that govern the rights or requirements of the underlying/organic statute.

I. General

A. What is Encompassed within “Administrative Law”

Administrative law is governmental regulation.  It is promulgated by administrative agencies.

Agencies are arms of the state established to regulate individuals or entities.  

1. Origins and History of Administrative Law

There are no provisions in the U.S. Constitution for administrative agencies and regulations.  (State constitutions do have such provisions.)  They have been established over time in response to specific problems on a federal level.

ICC established to deal with the railroads.  Courts and legislature were ineffective to regulate railroads, so an Administrative Agency was given that responsibility.  Regulation was on a prospective basis.  Railroads thought they would be able to control the ICC, so they didn’t object too strenuously.  Regulated industries generally like the certainty and efficiency provided by Administrative Agencies

Standard Oil Trust was in a collusive relationship with the railroads.  FTC established to enforce the Sherman Act and Clayton Antitrust Act.  

The Depression and New Deal Era
Next big expansion of Administrative Agencies.  

Congress created agencies to enforce enabling (or organic) statutes.  

There were problems with Depression Era AA’s.  

Administrative Agencies were not following good procedure to adjudicate alleged violations.  

APA enacted in 1946 to deal with the lack of consistent procedures for agency rulemaking and adjudication.  Provided for formal and notice and comment rulemaking.  FIOA eventually included in APA.  Formal rulemaking involves hearings on the record.  It is not very efficient.  Most rulemaking is N&C.  

In the 1960-1970’s over 30 agencies, including EPA and EEOC, were established.  This growth climaxed under Nixon and Carter and was scaled back under Reagan and Bush.  

2. The Benefits Of Having Administrative Agencies.

Expertise in regulating matters that require a level of attention and sophistication that would be unavailable in a legislature.

Efficiency is served by having the often intricate regulation necessary to implement legislative enactments promulgated by an agency dedicated to doing so.

The fact that agencies are not political by nature makes it possible to develop regulation relatively independent of the constantly changing political climate and without having to favor any party for the purpose of political gain.

The dynamic nature of issues requires the ability to make considered changes to meet the exigencies that arise in the regulated area.

In light of all of these considerations, administrative agencies can establish clear and consistent guidelines for the regulation of their areas.  This provides certainty for those whose interests are affected by the regulation.

Legislators react to complexity by delegation, resulting in abdication by the legislators of their rightful responsibility.  Rather than an abdication, can this delegation to subordinate entities reaction be viewed as a responsible response?  

If the agencies are not subordinate, does their independence make them a coordinate fourth branch of government, rather than subordinates?  Administrative Agencies decisions are largely independent of the legislative branch.  

3. Authority of Administrative Agencies

Administrative agencies can act only by virtue of authority delegated to them by legislatures.  Though they are often referred to as a “fourth branch” of government, Agencies are themselves regulated by 

The Executive, who sets priorities and focus for agencies in keeping with the policy and goals of the Administration

The Legislature, who enacts the legislation that prescribes the scope of the agency’s authority and the appropriations by which it is funded. 

Congressional oversight hearings

Agency reporting to Congress 

Appropriations

The Judiciary, who review the actions of agencies in accordance with the provisions of the Constitution, the APA and other applicable statutory provisions.  

Judicial review of agency actions following exhaustion of administrative remedies, where available.  

Some agency decisions are committed to agency discretion by law.  

Judicial review may be precluded by statute.  (relatively rare).  

Some AA’s seem to be deferred to more by the Congress and courts than others, i.e., SEC, IRS.  FERC doesn’t fare very well in either Congress or the courts.  FEC is favored by the courts, but not by the Congress.  Some commissions have no official chair.  SEC has very wide discretion.  

Each of these avenues of administration has its limitations.  The President can shift priorities quickly at need, but cannot change the scope of statutory authority or increase funding.  The Congress is slow moving and consensus is difficult to achieve.  The Courts can only rule on actual cases as they arise and thus provide only a band-aid approach to agency regulation.  They may not provide advisory opinions.  

4. Means By Which Regulations Get Made 

Rulemaking

Formal

Informal (Notice and Comment)

Interpretive Rules

Adjudication

Advisory Opinions

5. Means By Which The Legality Of Regulations Is Tested

Agency adjudication

Formal

Informal

Judicial review

Legislative action – Congress can clarify its intentions by enactment of new statutes or amendments to existing statutes.

6. Procedure Governing Administrative Agencies:  

Procedure may be mandated in the enabling statute for the Agency

Administrative Procedures Act (“APA”) provides the rules of civil procedure Administrative Agencies

Regs codified in CFR’s after a period of time into Titles.  

B. Questions to Ask When Considering Administrative Law Questions

1. Does the agency have the authority to do what it is doing?

2. Is it unconstitutional?

a) Does it violate due process?

(1) Londoner v. City and County of Denver (1908)

(2) Bi-Metallic Investment Co. v. State Bd. of Equalization of Colorado (1915) – Limit to individual argument in cases of generally applicable law.

(3) Goldberg v. Kelly (1970)

(4) Mathews v. Eldridge (1976)

(5) Regents v. Roth (1972)

(6) Perry v. Sindermann (1972)

(7) Cleveland Bd. of Educ. v. Loudermill (1985)

b) Does it violate equal protection?

c) Does it impermissibly restrict First Amendment freedoms?

3. From what legislation is authority derived?

a) How specific is the statutory language?

b) How long ago was it enacted?

c) Are their other laws that cover this subject that do not delegate authority to this agency?

d) Has there been a legislative veto of the agency’s policy?

4. What is the administrative record?

a) Proposed rules, final rules, decisions all form a record.  

b) Need a record to show what the decision was and how they reached it.  This is necessary to challenge a decision.  

c) If record is inadequate, decision will not hold up.  

(1) Have AA’s created a sufficient record to support a decision or rule.  

(2) Emergency actions may be taken on less of a record.  

C. U.S. Public Administration and Administrative Law

D. Architecture of an Administrative Agency

1. Legal Origin of Administrative Agencies

2. Forms of Agency-Creating Statutes

a) Purposes

(1) Developmental

(2) Social welfare

(3) Regulation of private economic activities

(4) Protection of health and safety

(5) Internal management

(6)  National defense

b) Powers

c) Procedures

d) Internal Organization – see chart [p. 17]
e) Overall Structure and Location Within Government

E. Critique and Reform of Administrative Government

F. Understanding Legislation, Administration and Administrative Law

1. The World of Legal Idealists 

Idealist Theory – Landis – Felt need to protect AA’s from challenges to their constitutionality.  

2. Realist Explanations of Administrative Law

Realist Theory - Rules are formed and administered at the intersection of competing interests.  Special interests seek to extend their agendas to the greatest extent possible.  

Where there is a widely dispersed public benefit, but the cost is narrowly concentrated policies tend not to be made.  Where benefits are narrowly concentrated and the costs are widely dispersed, policies are more likely to be adopted.  

3. Critiques of the Realist Account

Legal formulism – exercise of     powers is defined within the legal structure.  Try to move back toward the idealist model by….  A response to the legal idealist theory.  Cannot predict the answers, but can ensure the process.  Example is the APA.  

Question isn’t whether the AA decision was right or wrong, but whether it was reached in accordance with applicable law.  Agencies have to give notice of rulemaking, reports, extralegal remedies, such as media, etc., congressional oversight, must give reasons for decisions and do it on the record.  FERC has a really bad track record in the DC Circuit because of their refusal to give on the record reasons for their decisions.  

4. A Perspective on Perspectives

5. Back to the Future

II. The Legislative Connection

Statutory Vagueness and Its Antidotes

1. The Nondelegation Doctrine

a) Amalgamated Meat Cutters v. Connally

b) Economic Stabilization Act of 1970

c) Sun Ray Drive-In Dairy, Inc. v. Oregon Liquor Control Commission

2. The Legislative Veto

a) INS v. Chadha

3. Delegations of Adjudicatory Authority

a) Commodity Futures Trading Commission v. Schor

Statutory Precision and Its Consequences

4. Irrebuttable Presumptions

a) USDA v. Murry

5. The Decisive Delaney Clause

a) Saccharin Ban Moratorium

b) Public Citizen v. Young

Pervasive Techniques of Legislative Control

6. The Statutory Environment of Federal Administration

Statutes Promoting Procedural Fairness and Openness

Procedural Statutes Promoting Substantive Goals

Statutes Safeguarding the Integrity of Agency Decision Makers

7. Legislative Oversight, Casework and Influence

III. Executive Supervision of Administrative Action

The President’s Power to Appoint and Remove Administrators

1. Administrative Organization and the Shifting Balance of Congressional and Presidential Power

2. Controlling Congressional Attempts to Appoint and Remove Administrators

a) Buckley v. Valeo
b) General Statutes Constraining Executive Control Over Personnel

c) Bowsher v. Synar
3. Congress’s Power to Regulate the President’s Relationship With Administrators.

a) Humprhey’s Administrator v. U.S.
b) Morrison v. Olson
 Executive Authority to Direct Agency Policy

4. The President’s Power of Policy Initiation

a) The Youngstown Framework

b) The President’s Exercise of Inherent Constitutional Power

c) The Implementation of Statutory Authority

5. The Instrument of Presidential Command: Executive Orders

Presidential Oversight of Regulatory Policy

6. United States Department of Justice Memorandum for Honorable David Stockman

7. Peter M. Shane, Political Accountability in a System of Checks and Balances: The Case of Presidential Review of Rulemaking.  

8. Environmental Defense Fund v. Thomas
IV. Administrative Procedure Act

V. Agency Adjudication

A. Definitions

1. Adjudications:  When agencies are “required by statute:” 

To decide a matter “on the record” and 

“After opportunity for an agency hearing,” 

the adjudication procedures of the APA will apply.  These are set forth in 5 U.S.C.A. §§554, 556 & 557.  

Note that where an agency is “not required by statute” to hold a hearing or decide a matter on the record, it may still decide on its own to do so.  Such proceedings are not governed by the APA, but they must still conform to procedural due process requirements.

B. Adjudicatory Due Process

Due process is the enemy of efficiency.  Those who are affected by a government action must be given an opportunity to be heard.  Tension between due process/equal protection and efficiency.  Don’t want judges to micromanage agency decisions, but do want to ensure due process.  

Constitution is an omnipresent, brooding consideration in all cases.  

APA is not applicable in every situation.

Most agencies would prefer to take the action, then have a hearing later because some people won’t pursue it.  

1. Londoner v. City of Denver (1908)  

Tax assessment for street paving attacked for lack of notice and opportunity to be heard.  

Due process requires that at some time before the assessment becomes affixed, the affected landowners are entitled to notice and hearing.  

The assessment board, as opposed to a legislative body, was making an assessment against a small group of individuals, not against the general population.  

Order falls differently on plaintiff than on others and he should have a right to hearing and to argue his position and to present proof (an evidentiary hearing).  

If this tax assessment had been done by legislative enactment, the law would have been attackable in the courts.  The previous policy by the Board removed land owners’ rights without giving them any recourse to question the decision.

2. Bi-Metallic Investment Co v. State Board of Equalization of Colorado (1915)  

Can the Board increase the valuation of property 40% overall without opportunity for hearing for all citizens?  

Yes.  All individuals are similarly situated and affected the same way.  

Doesn’t relieve the Board from the obligation for notice and comment, but does say that the Board doesn’t have provide an opportunity for every single citizen participate in a hearing.

3. Goldberg v. Kelly (1970)  

Welfare recipient’s benefits terminated without a hearing.  

First, benefits would be terminated, then a hearing was available to determine whether the termination was in error.  

Where individuals are affected, a hearing may be required.  

What is the nature of the benefit?  

Crucial factor is that termination of benefits may deprive a recipient of their very means of sustenance. (Distinguishes this case from other benefit termination cases.)

Benefit is too crucial to eligible claimants to risk removing it without hearing.  

Hearing needn’t be a full judicial hearing, just an opportunity to appear and confront witnesses against them.  

Opened the door to hearings prior to termination of benefits in many areas.  

4. Mathews v. Eldridge (1976) 

Fifth Amendment due process does not require a hearing prior to termination of SSI benefits.  

Distinguishes SSI from welfare because it doesn’t require that the disabled person be in financial need to receive benefits.  

Questions of veracity and reliability are not important here because medical reports are the main deciding factor.  

Recipients were allowed to make written submissions prior to termination.  

Balancing Test Factors – Utilitarian Calculus [p. 319] 

The private interest that will be affected by the official action;

The risk of an erroneous deprivation of such interest through the procedures used (fairness); and

The Government’s interest (efficiency), including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.  

A pretermination hearing would involve the making of a record that could be a problem for the agency later.  

Applications

Utility disconnection – common law remedies were not an adequate substitution for a pretermination review of the disputed bill with a designated employee [p. 321] 

Corporal punishment – civil and criminal sanctions for abuse provide an adequate safeguard [p. 321] 
Commitment for mental illness in minor – no hearing required [p. 321] 
Commitment of prisoner for mental illness – hearing was required. [p. 321] 

5. The Interests Protected by Due Process

a) The Rights/Privilege Distinction and its Demise

Rights were protected by due process, privileges were subject only to those procedures the government chose to provide.

Bailey v. Richardson (1951) Federal Security Agency employee dismissed because Loyalty Review Board found her disloyal.  No right to confront witnesses against her.  Due process did not apply to holding government office.

Cafeteria & Restaraunt Workers Union v. McElroy (1961) Used balancing test listed in Mathews and found that employee’s interest was outweighed government’s interest.

Greene v. McElroy (1959) Government contractor entitle to hearing on termination of security clearance.

b) A Return to the Search for “Entitlements”:  The Case of Public Employment

(1) Board of Regents of State Colleges v. Roth (1972) 

Visiting professor was not offered a position for the following year.  No reason was given.  He sued.

Supreme Court rejected the balancing test for deciding whether hearing was necessary.  Must look not the weight, but to the nature of the interest at stake.  Is the interest within the Fourteenth Amendment’s protection of liberty and property.

No difference between rights and privileges.

Held:  No damage to reputation (property).  Being rehired was not a protected interest.  Due process is defined by the terms under which the property right was created.  

(2) Perry v. Sindermann (1972) 

College professor in a tenureless system was terminated after nine years of employment after he became involved in union activities.

Lack of tenure or contractual obligation does not defeat claim to right to pretermination hearing.  What is property is entirely the creation of a state’s legal regime.

Cannot deny a benefit to a person on a basis that infringes his constitutionally protected interests – especially his interest in freedom of speech.

Plaintiff must be allowed to prove his contention that he was entitled to his job, given the circumstances.  

c) Roth-Perry Two-Step:  

Does Due Process apply?  If so,

What process is due?

(1) Arnett v. Kennedy (1974) 

Government employee fired by his boss after alleging that his boss had offered a bribe.  Had to take the bitter with the sweet.  [p. 337] 

(2) Cleveland Bd. of Education v. Loudermill (1985)

Civil service employees terminated without hearing.  

Ohio law give plaintiffs a property interest in continued employment.  

Court rejects “bittersweet” rule.  Minimum procedural requirements are a matter of federal law, they are not diminished by the fact that the State may have specified its own procedures that it may deem adequate for determining the preconditions to adverse official action.

Due process provides that certain substantive rights – life, liberty and property – cannot be deprived except pursuant to constitutionally adequate procedures.

Pretermination hearing need not definitively resolve the propriety of discharge.  It should be a initial check against mistaken decisions.  

Tenured public employee is entitled to:  Oral or written notice of the action to be taken and the charges against him; An explanation of the employer’s evidence against him; and An opportunity to present his side of the story.

There is an expectation that a decision will be made after the hearing.

C. Federal Statutory Hearing Rights

1. Finding a Hearing Right

Congress almost always provides for hearings when authorizing programs of adjudicatory decision making that implicate constitutionally protected liberty or property interests

When Congress creates hearing rights, it generally prescribes their features in sufficient detail to meet any plausible due process argument.

Statutes interplay with the APA, which applies to hearings required by statute to be “on the record” and to formal rulemaking.  [p. 356] 

2. U.S. v. Florida East Coast Railway Co. (1973)

Two railroads sued to have the per diem rates established by the ICC in a rulemaking set aside.  

Congress’s requirements for hearing under the statute were ambiguous.  

The Court strictly construed the statutory language to find that there was no right to a formal hearing.  Congress must be specific if it wants formal hearing requirements read into the statute.  The words “after hearing” do not trigger  the provisions of APA §§556 and 557 in (formal) rulemaking.

Because the statute was enacted post APA, the court looked to the APA to define the hearing requirement.  

No right to formal hearing (oral testimony, evidence, cross-exam, oral argument).

§553(b)(3)(B) – Impracticable, unnecessary or contrary to the public interest exception inapplicable.

The requirement of a “hearing” contained in the statute did not by its own force require the Commission either to hear oral testimony, to permit cross-examination of witnesses or to hear oral argument.  

The parties had fair notice of the proposed rulemaking.

Open-ended proceedings and Commission’s announced willingness to consider proposals after operating experience under the new rules had been acquired met the hearing requirement.  

ICC was rulemaking, not adjudicating

Londoner is an adjudication; Bi-Metallic is a rulemaking case.

Adjudications involve more extensive hearing requirements than rulemakings do.  

Distinction between rulemaking and adjudication is that between proceedings for the purpose of promulgating policy-type rules or standards and proceedings designed to adjudicate disputed facts in particular cases.

Numbers of persons affected (not dispositive)

Prospectivity – forward looking, seeking to establish future policy

Factual Bases:

Legislative facts – do not usually concern the immediate parties, but are general facts that help the tribunal decide questions of law and policy discretion.

Adjudicative facts usually answer the questions of who did what, where, when, how, why, with what motive or intent-roughly the kind of facts that go to a jury at trial.

Adjudicatory fact finding should require a hearing, legislative facts need not.

3. Califano v. Yamasaki (1979)

Over payment of disability benefits.  Could recoupment be deducted from future payments?  Court did not rely on APA or the SS Act for procedural support

The Court determined that the statutory language required an informal hearing on the issue of a waiver of the Secretary’s right to recoup.  That requirement has been grafted onto the statute by the court because the court doesn’t see how the criteria set by the statute could be evaluated without one.

A request for reconsideration of overpayment does not require a hearing.  The criteria for that decision do not require a hearing to evaluate them.  

Recoupment, under this decision, gets more procedural protection that termination of these same benefits.  Presumption that people whose benefits are being lowered are still disabled and eligible beneficiaries?

4. Third Party Hearing Rights

Comparative Hearings – When an agency has to choose between two competing parties for an award, it must have a hearing before summarily denying one of them.  Needn’t be a formal hearing.

Third-Party Intervention – Third parties may have standing to intervene in actions where the third party has a real interest in the determination made by the agency.  Hearing is required.

Due Process Revisited – Residents of a nursing home were not constitutionally entitled to a hearing before agency could revoke the home’s authority to provide them nursing care at government expense.  Statute contained no language saying that they could live where they wanted.  

5. Roadmap of “On the Record” (Formal) Adjudication under the APA

Initiation – Agency must notify parties of time, place and nature of hearing.  Must indicate matters of fact and law to be determined.  

Informal Settlement – Agency required, when possible, to give parties the opportunity to make settlement offers or other resolutions.

Initial Decision Maker – Hearing officer or ALJ.  In a formal hearing they have power much like judges.  

Exclusivity of Record, Ex Parte Contacts – Once the hearing is noticed, there may be no ex parte communication.  Exceptions:

Ex parte contacts between the persons constituting the agency and the presiding officer at a formal hearing, or

Against persons other than the presiding officer giving information ex parte to Congress about the merits of a proceeding.  [p. 375] 

Separation of Functions – Agency officer who takes evidence may not be subject to the supervision of anyone in the agency who is responsible for the agency’s investigative or prosecutorial functions.  

Appearance of Parties and Other Interested Person – Have a right to bring counsel only if appearing under compulsion.  

Discovery – APA is silent about discovery.  Does allow for administrative subpoenas, though some agencies don’t have this.

Evidence and Rules on Proof – Parties entitle to present oral or documentary evidence, submit rebuttal evidence and to cross-examine witnesses.

Proponent of a rule or order has the burden of proof, except as provided by statute.  

In the absence of special circumstances, the burden of proof is the preponderance of the evidence.  

Burden of persuasion is always agency’s.

True doubt or benefit of the doubt rule overturned in APA cases unless provided for by statute.

The Product Of The Hearing. – Form of the ultimate decision may be

An initial decision, which becomes final unless a party seeks to have it overturned; or

A tentative decision or recommendation, which must be formally adopted by the agency in order to be implemented.  

Administrative Appeals – Appeal of right or discretionary appeal to agency.  In reviewing a subordinate’s decision, the agency has all the powers which it would have in making the initial decision except as it may limit the issues on notice or by rule.

a) Seacoast Anti-Pollution League v. Costle (1978)  

Seabrook nuclear power plant permit for discharge of hot water in the estuary. 

Adjudicatory hearing because a license is an order, not a rule.  APA §§554, 556 and 557 are operative.  

Presumption that unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review must be on the record (not necessarily formal.)  

§556(e):  The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision.

No limit on timeframe during which any submissions must be received.

Statute says “public hearing” and those aren’t done by written submissions.

§556(d) says Administrator can require evidence to be submitted I written form in initial licensings unless the governing statute requires a public hearing.  Can be especially important in cases that turn on experts’ credibility.  

No absolute right to cross-examine witnesses.  

Decision was not based on the record.  Need to have the decision based on the record of hearing with cross-exam.

b) Richardson v. Perales (1971)

Physicians’ written reports of medical examinations they have made of a disability claimant may constitute “substantial evidence” supportive of a finding of nondisability, even though the claimant objects to the admissibility of those reports and when the only live testimony is presented by his side and is contrary to the reports.

Due Process:  Claimant knew who the IME doctors were and could have subpoenaed their live testimony.  Court does not assume bias on the part of the doctors.  IME reports are an exception to the hearsay rule.  

Distinguished from Goldberg v. Kelly.  

Notice was not an issue

Credibility of doctors not an issue.

Medical advisors to the adjudicator are okay.

Hearsay is admissible under APA to the extent that it is relevant.  [p. 390] 

Douglas, dissenting:  Hearsay may be admitted under APA, but an adverse ruling can’t rely solely on hearsay.  Should have had cross-exam.  

c) Adjudication and Demands for Agency Consistency:  Stare Decisis, Res Judicata, Estoppel  [p. 392] 

6. Formal Adjudication and Bureaucratic Decision Making.

a) Administration v. Adjudication – Courts distinguished from agencies [p. 395] 

b) Bureaucratic Justice (Mashaw) – Bureaucratic Rationality, Moral Judgment, Comparison (see chart) [p. 398].

c) Hierarchy v. Personal Judgment – Morgan Cases

d) Factual Context v. Policy Implimentation – Agency decision has to be based on the record.

e) Neutrality v. Institutional Intelligence 

7. Attorney General’s Committee on Administrative Procedure, Administrative Procedure in Government Agencies – 

a) Fairness v. Efficiency.  

The agency is not one big person.  Won’t presume bias, but claimant can show bias of adjudicator.  

Institutional bias is hard to show.  

Is it necessary to completely separate the prosecutorial functions of an agency from the adjudicatory ones?

8. Managing Adjudicatory Personnel

a) Nash v. Califano (1980) 

ALJ’s had standing to contest rules that threatened their independent judgment in their adjudications.  

9. Controlling Adjudication Through Rulemaking

a) Heckler v. Campbell (1983) 

Rule establishing categories for determining what kind of work a claimant could do are okay.  When accuracy of the facts have been tested fairly in rulemaking, their fairness doesn’t have to be reestablished at each hearing.  the rulemaking procedure is an adequate safeguard.

10. Avoiding Adjudication Through Rulemaking

a) Air Line Pilots Association v. Quesada (1960)  

Rule stating that all pilots must retire at age 60.  If there is a requirement for a hearing, can the agency make a rule that moots that right?  Yes.  Public interest outweighs the right to individual hearings.  

VI. Administrative Rulemaking

A. Definitions

1. Rulemaking:  

Legislative rules are those agency regulations that have the force and effect of law. These rules or regulations are promulgated through formal or so-called “informal” rulemaking.  Informal rulemaking is more properly described as “notice-and-comment” rulemaking.  The formal rulemaking process is described in the APA at 5 U.C.A. §§ 556 and 557.  The notice-and-comment rulemaking process, which is by far the more common form of rulemaking in use today, is described at 5 U.S.C.A. § 553.  “When rules are required by statute to be made on the record after opportunity for an agency hearing” as stated in 5 U.S.C.A. § 553(c), the provisions of APA §§ 556 and 557 apply.

2. Negotiated Rulemaking

Response to issue of competing interests.  Losing interests will go to court and fight the adverse decision.  Interested parties and agency get together to agree on regulation.  

Rules of general applicability are more likely to be adopted through informal rulemaking, particular through formal rulemaking.  Because particular affects fewer people, they are given more opportunity to participate.  Question of efficiency.

Overarching requirement is that actions comply with the Constitution.  Then question is whether it is within its statutory authority.  Then is the agency complying with its own rules.  Challenges of agency actions must be based on one or more of these things.

B. Agency Authority to Make Legislative Rules

1. National Petroleum Refiners Assn v. Federal Trade Commission (1973)
NPRA contesting FTC’s right to promulgate regulations requiring the posting of octane levels on gas pumps.  

No prohibition of making substantive rules, so the court will not read such a prohibition into the statute.  The courts have upheld rulemakings under similar provisions of other acts.  

Rules add certainty and provide fair notice of legal obligations.  

Courts will read broadly statutory rulemaking authorizations in the absence of contrary statutes.  It is more efficient to have agencies promulgate rules than it is to have them try to litigate every violation of the statutory language.  

The record is important because it forms a basis for judicial review.

Judicial construction, not agency interpretation, is the final authority.

C.  Formal Rulemaking

1. Wirtz v. Baldor Electric (1963) 

Minimum wage rules.  Agency relied on undisclosed surveys to support its decision.  Though this may be efficient for the agency, it deprives the public of its opportunity to cross examine.  Agency must base its decision on something it can put in the record and allow cross on.  Couldn’t support the rule without reliable, probative, substantial evidence.  

D. Informal Rulemaking

1. Substantive Review and the Rulemaking Process.  

a) Review of Legislative Rules Outside of the APA Framework

(1) Pacific States Box & Basket Co. v. White (1935)

Pre-APA case

Regulation specifying type of box form Oregon berries was challenged.

Regulation was within the police power.  There is a rebuttable presumption that any state of facts that would sustain the regulation actually exists.  This applies to administrative agencies, too.  

This case is still good law on the extent to which the constitution has a bearing on administrative law.

b) Judicial Review of Legislative Rules Under the APA – Historical development of informal rulemaking.

(1) Automotive Parts and Accessories Assn v. Boyd (1968)  

Headrest manufacturer contested power of agency to require factory headrests on every car.  

Rule was made via notice and comment.  Petitioners thought it should have required formal rulemaking.  

Where rulemaking is an essentially legislative, not adjudicatory task, requiring basic policy determination, not fact-finding, the informal procedures provided by § 553 of APA are appropriate.

Manufacturers argued that judicial review contemplated a record compiled in formal evidentiary hearings, from which the agency makes findings and conclusions required to be supported, in the familiar adjudicatory sense, by substantial evidence in the record.  

Court said the comments comprise the record.

Court said APA §706(2)(E) doesn’t apply to notice and comment rulemaking.  

Legislative history doesn’t support ideal that the Safety Standard requires formal rulemaking.

Warned the agency that the ‘concise general statement of the basis and purpose’ should enable the courts to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did.  

Courts will look to see whether the agency has made the rule in a manner calculated to negate irrationality and arbitrariness.  The reasons have to come from the record.  

Based on the record, the Administrator could reasonably determine that the benefits from mandatory head restraints far outweighed any disadvantages from such restraints.  Agency doesn’t have to make everybody happy, just be reasonable.

“Concise general statement of basis and purpose” (§553(c))  [p. 480] Agency must analyze and consider all relevant material presented.  Required statement should not only relate to the data  so presented, but with reasonable fullness explain the actual basis and objectives of the rule.  Findings of fact and conclusions of law are not necessary.  In practice, agency intent has been discerned by courts from other contemporaneous documents besides what appeared in the Federal Register.  “Post hoc rationalizations” often rejected out of 

A desire to provide information to potential litigants who, if well-informed, might pursue further administrative procedures;

A desire to force agencies to be more explicitly rational in justifying their choices, thereby guarding against unknown influences that might have corrupted the administrative process; and 

A desire to force reconsideration of superficially implausible decisions.

(2) National Tire Dealers & Retreaders Assn. v. Brinegar (1974) 

Did the agency act in conformance with its authorizing statute when it made rules requiring information to be permanently molded onto the sidewalls of retread tires.  

Congress said the agency must balance safety and feasibility.  Balancing requires more substantial scrutiny to be accomplished.

The question is whether permanent labeling is related to the avoidance of the hazards the regulation seeks to avoid.  Purpose of the enabling statute is to reduce traffic accidents and deaths and injuries to person resulting from traffic accidents.  Preventing unreasonable risk . . .

Agency showed no significant nexus between safety and labeling of retreads was in the record.  The agency failed to balance the safety gains against the feasibility of complying with the requirement.  

The Congressional Act requiring some labeling is not subject to administrative procedure.  The standard promulgated by the agency is vacated.  

Secretary’s allusions to information and knowledge outside the record are unpersuasive in light of the powerful doubts raised by the on-the-record comments of petitioner and others about the practicability of the permanent labeling requirements.  Set aside as arbitrary.

(3) Motor Vehicle Manufacturers Assn v. State Farm Mutual Insurance Co. (1983) 

Agency rescinded rules requiring passive restraints in vehicles.  Court held that it failed to present an adequate basis and explanation for doing so.

Agency said it was no longer able to find that the automatic restraint requirement would produce significant safety benefits.  This judgment reflected not a change of opinion on the effectiveness of the technology, but a change in plans by the automobile industry.  (They had decided to install attack seatbelts instead of airbags in nearly all cars.)  

Petitioners urge that the standard of review applied to revocation of a rule should be the same applied to refusing to promulgate a rule in the first place (close to the borderline of nonreviewability).  

Court rejects this view.  No support for that view in the Act or APA.

Revocation of an extant regulation is substantially different from failure to act.  It is a reversal of the agency’s former views as to the proper course.  A settled course of behavior embodies the agency’s informed judgment that, by pursuing that course, it will carry out the policies committed to it by Congress.  There is at least a presumption that those policies will be carried out best if the settled rule is adhered to.  Accordingly, an agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance.

Presumption is not against safety regulation, but against changes in current policy that are not justified by the rulemaking record.  (Revocation is a change in the status quo.  Refusal to act is not.)

Standard is “arbitrary and capricious.”

Agency didn’t consider modifying the proposed regulations to eliminate the defects.  Defeat of safety benefits by consumer non-compliance justifies modification, not rescission.  

Airbags are not merely a policy alternative, they are within the existing policy before rescission.  

Agency must deal with the evidence and offer a rational basis for its choices.  

Passive restraints survive the cost/benefit analysis.  

Agency may change its priorities in light of the policy of the current administration, but must do so within the bounds of established by Congress.

2. Procedural Requirements of APA Section 553

a) Exemptions

(1) §553(a)

Military or foreign affairs functions

Agency management

Public property, loans, grants, benefits or contracts

(2) §553(b)

Interpretive rules, general statements of policy, or rules of agency organization, procedure or practice.

An rule otherwise subject to §553 when circumstances lead the agency for good cause to find, and document, that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.

(3) American Mining Congress v. Mine Safety and Health Administration (1993) 

Are Program Policy Letters re B-readers within the meaning of interpretive rules under the APA.  Court holds that they are.

Legislative rule if any of the following are true

In the absence of the rule, would there not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties?  

Has the agency published the rule in the Federal Register?

Has the agency explicitly invoked its general legislative authority? 

Does the rule effectively amend a prior legislative rule?

Interpretive rule

A type of advisory opinion, it answers the question for everybody

Efficient, create certainty for everyone, give notice to public of the interpretation, bypasses comment by affected parties.

Interpretive rules limit agency discretion in how it interprets the rule, but gives much discretion in adopting interpretive rules.  Must be in compliance with substantive and procedural rules.

Determining factor is whether the rule has legal affect (see factors above)

A rule doesn’t become an amendment merely because it supplies crisper and more detailed lines than the authority being interpreted.

An interpretive rule may be sufficiently within the language of a legislative rule to be a genuine interpretation and not an amendment, while at the same time being an incorrect interpretation of the agency’s statutory authority.

b) Notice and Opportunity for Comment

(1) U.S. v. Nova Scotia Food Products Corp. (1977)

Processor prosecuted for violation of regulation specifying standards for hot-processed smoked fish.  

Processor says regulation is invalid.  Court found serious inadequacies in the procedure for promulgating the rule.  

Notice and comment rulemaking.  Alternative proposed, but not implemented.  No finding that new requirements were actually commercially feasible as applied to whitefish.  No contemporaneous record was made at rulemaking.  Must rely exclusively on the record made before the agency to determine the validity of the rule.  Parties can’t introduce new evidence.  Agency must tell industry what studies it is relying on.  Agency couldn’t have considered all relevant data because the industry couldn’t comment on the data that the agency didn’t disclose.  Burden was on agency to say why the rule should apply so broadly.  Concise general statement was inadequate.  Agency didn’t balance public health against commercial feasibility.

(2) Sources of information and Analysis in Rulemaking [p. 523] 

 Public meeting

Advisory Committee

Advanced notice of proposed rulemaking (ANPRM)

(3) Determining an Agency’s Rulemaking Agenda [p. 528] 

Formal agenda setting

Right to petition for rulemaking

Congressional directives to make rules

Agency discretion and public crises

3. Hearings in Informal Rulemaking [p. 531] 

a) Vermont Yankee Nuclear Power Corp. v. NRDC (1978)

The Constitution and statutes, particularly the APA, form the outer limits of the procedure agencies are required to follow.  

Agency followed notice and comment rulemaking procedures.  NDRC said court should use APA as a floor and impose stricter procedural requirements.  Court said APA is the ceiling and refused to require more.  To require more would eviscerate the informal rulemaking requirements of the APA.  The record is the one produced by following the APA.  

4. Politics and Rationality in Rulemaking

a) Ex parte contacts in rulemaking [p. 540]  HBO v. FCC
(1) White House Oversight and Ex Parte Contacts [p. 545] 

(2) Sierra Club v. Costle (1981)

EPA standards alleged to be based partially on ex parte communications with industry representatives, after the close of the comment period, in developing pollution standard.  

Special procedural provisions of the Clean Air Act:  Standard of review for procedural error by the Administrator.  Error only if

His failure to observe procedural requirements was arbitrary and capricious

An objection was raised during the comment period, or the grounds for such objection arose only after the comment period and the objection is of central relevance to the outcome of the rule.

The errors were so serious and related to matters of such central relevance to the rule that there is a substantial likelihood that the rule would have been significantly changed if such errors had not been made.

CAA required a docket for all submissions.

Court found no procedural error.  Members of Congress are expected to vigorously represent their constituents’ interests before administrative agencies.

b) Bias and Prejudice in Rulemaking [p. 559] Threats to impartiality of rulemakers.

(1) Assn of National Advertisers v. FTC (1979)

Chairman Pertschuk asked to recuse himself from inquiry into to children’s television advertising because he had made public statements advocating a particular position.  District court found that he had prejudged the issues and enjoined him from further participation.  

A commissioner should be disqualified only when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding.  The “clear and convincing” test is necessary to rebut the presumption of administrative regularity.  The “unalterably closed mind” test is necessary to permit rulemakers to carry out their proper policy-based functions while disqualifying those unable to consider meaningfully a section 18 hearing.

Pertschuk did not have an unalterably closed mind.

E. Making Administrative Policy without Legislative Rules

1. Institutional Impediments to Rulemaking [p. 567] 

2. Alternatives to Making Rules [p. 571] 

3. Discretion to Adjudicate

a) SEC v. Chenery (1947)

Adjudicatory hearing on the record between agency and one or a few parties.  Is this an appropriate way to announce an new rule?  All rulemaking is interpreting the statute.  Agency acted by issuing an order.  This makes it an adjudication.  The order applies a new rule not previously addressed by the Commission.  Agency has to act.  If the basis of the decision is clear and can be supported by the rationale proposed (‘clearly explain and articulate’), then the court has no basis for vacating it.  

If this were rulemaking, there would be notice and comment and prospective application.  Generally want issued of first impression dealt with in rulemaking, but sometimes they come up on adjudication.  If agency could only enforce existing rules, it would have its hands tied and be unable to respond to needs arising within their jurisdiction.

A reviewing court, in dealing with a determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of such action solely by the grounds invoked by the agency.  If those grounds are inadequate or improper, the court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis.  To do so  would propel the court into the domain which Congress has set aside exclusively for the administrative agency.

Agency must articulate a basis for decision so court has something to review.  Previous order was not supported by the law.  New order is clear about its reasoning.  

SEC can promulgate a new rule through the adjudication of Chenery’s claim.  Chenery has no due process argument, but subsequent parties might because the rule was established through adjudication to which they were not parties.  Not the preferred way of doing things, but it is appropriate in situations where something they didn’t realize needed regulation comes up.

4. Required Rulemaking

a) Morton v. Ruiz (1974) 

BIA Manual policy for denying benefits to Indians living off of the reservation.  Agency must at a minimum let the standard be generally known so as to assure that it is being applied consistently and so as to avoid both the reality and the appearance of arbitrary denial to potential beneficiaries.  Determinations can’t be made ad hoc by the dispenser of funds.  Agencies just follow their own procedures.  In order for the agency interpretation to be granted deference, it must be consistent with the congressional purpose.  Rule contravenes the express intent of the statute.  Heightened concern for due process and fairness in individual rights/entitlements cases.

An Agency’s Obligation to Follow Its Own Rules [p. 591] 

Legislative Reforms of Informal Rulemaking

Required Hearings

Specification of the Rulemaking Record

Reliance on Private Parties

Prospects for the Nongovernmental Development of Regulatory Standards

Negotiated Rulemaking

The Congressional Review Act

Is Legality Stifling Law Making?

The Ossification Debate

b) FDA v. Brown & Williamson (1999) 

Jurisdiction 

FDA had always said it didn’t have jurisdiction.

If cigarettes were under the FDCA, they would have to be banned.

Congress has made clear its intention not to ban cigarettes because they are good for the economy.

Congress has legislated regarding cigarettes many times.

Something has to change in order for an agency that has declined jurisdiction in the past to assume jurisdiction in the present.  (Somewhat like MVMA case saying that you can’t rescind rules without some reason.)  Need new statutory authority.

Now that you’ve caught the car, what are you going to do with it?

FDA cannot carry out its proposed regulatory scheme and still be within its statutory authority.  The choice FDA would choose isn’t available to it under the statute.  Age limit is an artificial line in a dangerous product case.

Congress has already expressed its desire to avoid a ban.  

VII. Advisory Opinions

A. Definitions

1. Advisory Opinions
Advisory opinions are a type of agency action that may best be considered "interpretative (sic) rules" under 5 U.S.C.A. § 553(b)(A), rather than "declaratory orders" under § 554(e). Advisory opinions permit an agency to advise a party or parties, based on a stipulated set of facts, whether, in the agency’s view, an action contemplated by the party or parties complies with the requirements of the statute the agency administers. Technically, advisory opinions may be relied upon only by the party which requests them; but, in fact, once an advisory opinion has been issued it is published by the agency and widely disseminated among the community of regulated entities, who will usually conform their actions to the advice contained in the opinion. If the agency determines that the proposed activity would not violate the statute, the requesting party or parties may proceed with their proposed activity and they generally will not be prosecuted for a violation of the statute even if the agency or the Department of Justice subsequently determines that the action does violate the statute. If the agency determines that the proposed activity would violate the statute, the requesting party may still proceed, but does so at its own risk. If it is prosecuted for violating the statute, the fact that it sought an opinion and obtained a negative opinion, and proceeded to act in spite of having received a negative opinion, will be strong evidence of its intent to violate the statute.

Thus, if a party intends to act in a way that it thinks the regulating agency might find to be a violation of the statute, the party may decide not to seek an advisory opinion before acting.

Interestingly, only two agencies have statutory authority to issue advisory opinions: the Federal Election Commission, at 2 U.S.C.A. § 437f, and the Health Care Financing Administration at 42 U.S.C.A. § 1320a-7d(b), for the specific purpose of interpreting certain provisions of the Medicare-Medicaid Anti-Fraud and Abuse Act. 42 U.S.C.A. 1320a-7b. See, Simon and Trulove, "Reliance on Government Advice to Preclude Criminal Enforcement Actions Under the Health Insurance Portability and Accountability Act," 51 Admin. L. Rev. 237 (Winter 1999). Many other agencies also issue advisory opinions, but do so without explicit statutory authority. Instead, they rely on regulations they have promulgated to give them this power, pursuant to their general regulatory authority. For example, in 26 C.F.R. § 601.201(1), the Internal Revenue Service states that, "[i]t is the practice of the Internal Revenue Service to answer inquiries of individuals and organizations, whenever appropriate in the interest of sound tax administration, as to their status for tax purposes and as to the tax effects of their acts or transactions." IRS Letter Rulings and Determination Letters fall into this category of advisory opinion. 26 C.F.R. § 601.201(2) and (3). Similarly, the staff of the Securities and Exchange Commission, on the basis of facts submitted to it in writing, issues or declines to issue "interpretive legal advice," no-action letters, and letters exempting a requesting party from certain provisions of the Securities Exchange Act of 1934, 17 C.F.R. § 200.81, and the staff of the Commodity Futures Trading Commission issues exemption letters, no-action letters and interpretive letters, which bind the Division which issues the letter and may be relied upon by the Beneficiary which filed the request. 17 C.F.R. § 140.99. The Antitrust Division of the Department of Justice has instituted an individual business review process through which it issues Business Review letters pursuant to 28 C.F.R. § 50.6, advising the requesting companies of the position of the Division with respect to whether a proposed merger, acquisition or other transaction would violate the antitrust laws. ("Exemption letters" might not fit within a narrow definition of advisory opinions because they represent a final determination by the agency on the matter before it; the agency is not advising the requesting party what it would do if the party acted on the basis of the facts as described in its request, it has reached a decision whether to exempt the party from certain rules based on the information furnished by the party.)

Should agencies be encouraged to issue advisory opinions? What are the arguments against issuing advisory opinions? Should Congress be encouraged to amend the APA to authorize all federal agencies to issue advisory opinions as and when appropriate? In the absence of explicit legislative authority, should agencies find the authority to issue such opinions in their own enabling statutes?

Advisory Opinions – attempts by agencies to find out whether proposed actions will be legally supportable under the applicable laws.  

In effect, the advisory opinion becomes an interpretation of the underlying statute.  

Proactive means of ensuring that actions will not be attackable.  

Limited statutory authority for advisory opinions.  

If party requests advisory opinion, gets a negative one, then goes forward anyway, it will be guilty of a knowing and willful violation.  

VIII. Freedom of Information Act

A. Access to Information Held by the Federal Government

1. Claims to Access to Government Information [p. 674] 

Claims asserted for the purpose of preparing for or engaging in contested legal proceedings.

Attempts to gain access to the deliberations of public agencies and officials for the purpose of overseeing public decision making.  

Proprietary claims inspired by the desire to obtain for commercial, academic, or other purpose generally useful information in the government’s possession.  

2. The Federal Freedom of Information Act

a) G. Robinson, Access to Government Information:  The American Experience

Act imposes three distinct obligations with respect to disclosure of, or access to agency records and information:

Publish in the Federal Register descriptions of its organization; methods of operation; general substantive rules and policies; and rules of procedure.

Make available for public inspection and copying, agency opinions and order, statements of general policy and interpretation not published in the Federal Register, administrative staff manuals and staff instructions that affect a member of the public.

 Disclose agency records to any person who requests and reasonably describes such records.  

Two issues

The extent to which the investigatory and decision making processes of government agencies should be exposed to public examination, and on what conditions; and

The accommodation of competing claims of access to information in the government’s possession, on the one hand, and protection of the interests of businesses and individuals who provided that information on the other.

b) NLRB v. Sears-Roebuck (1975)

Sears was being investigated by the NLRB.  Sears wanted Advice Memoranda and Appeals Memoranda.  Court says that Memoranda that decide not to prosecute are final adjudications because the dispose of the complaint and should be indexed in a Vaughn index [p. 706] .  They are not subject to Exemption 5.

Advice and Appeals Memos deciding to proceed were not disclosable under Exemption 5.  

c) NLRB v. Robbins Tire & Rubber (1978) 

FOIA request for statements by witnesses expected to be called by agency in proceedings against Robbins.  Robbins is looking for pretrial discovery.  

Court started out with statutory analysis.  Distinguished between 7(A) and 7(B through D) exemptions, saying that 7(A) is plural and generic, not case by case.  FOIA is not self-executing – need court to interpret it.

d) Residual Judicial Discretion to Refuse to Order Mandatory Disclosures

3. Protecting Private Interests in Information in the Government’s Possession

a) Chrysler Corp. v. Brown (1979)

As a DOD contractor, Chrysler was required to produce EEOC compliance information.  A third party requested the information.  Chrysler didn’t want it disclosed.  They objected and sought injunctions.  

Threshold question is Chrysler’s standing.  FOIA is a disclosure statute.  Those who want disclosure have a private right of action under FOIA.  Those who want to prevent disclosure do not.  If the exemption doesn’t apply, can’t prevent the agency from disclosing.

b) Exemption of Proprietary Information [p. 726] 

c) Protection of Personal Privacy [p. 727] 

d) FOIA’s Relationship to the Privacy Act and Other Statutes [p. 729] 

e) Department of Defense v. Federal Labor Relations Authority (1994) 

Agencies provided unions with names and addresses of employees.  That information was protected by the Privacy Act.  The Privacy Act trumps the FLRA.  FOIA trumps the Privacy Act.  

Balancing worker privacy with the right of the public to know what government is up to.  Privacy interest is not insubstantial.  The only relevant public interest in disclosure to be weighed in this balance is the extent to which disclosure would serve the core purpose of FOIA, which is contributing significantly to public understanding of the operations or activities of the government.  Whether an invasion of privacy is warranted cannot turn on the purposes for which the request for information is made.  Even a very slight interest in privacy would be sufficient to overbalance the negligible public interest in this case.

4. Impact and Reform of the FOIA

Defects are expense and indiscriminate exposure of information about the internal workings not of government but of the private entities that must provide it information.

IX. Judicial Review of Agency Action

A. Introduction

1. Three principles

Agency actions presumed to be subject to judicial review with two exceptions.  

Courts review relatively few agency actions.

Courts set aside only a small percentage of the decisions they review.  Grounds on which decisions can be set aside are narrow.

2. APA:

§702 – Standing

§704 – Actions Reviewable

§706 – Scope of Review

Substantial evidence applies to formal adjudication or rulemaking

3. The Public Law Remedial System

4. The Multiple Conundra of Judicial Review

B. Scope of Judicial Review

1. Presumptive Limited Review

a) Citizens to Preserve Overton Park v. Volpe

Congress didn’t intend balancing.  They asked only whether it was safe and possible to put the road elsewhere.  If not, all possible action has to be taken to minimize harm.  

No formal fact-finding required in this case.  

Where there is any law to apply, there is judicial review, but here there was no record to review.

Consequence of Overton was agency practice of creating a record for judicial review.

2. Interpretations of Law

a) Chevron U.S.A. Inc. v. NDRC (1984)

Chevron Step 1 – has anyone spoken in clear terms or specifically on this issue?  If so,

Is the Agency’s action within the statutory scheme (authority).

Chevron Step 2 – Has Congress spoken in broad or ambiguous terms that give interpretive discretion to the agency?  If so,

Did agency act permissibly within their broad grant of authority.  

Question is not whether agency is right or wrong, but whether action is within statutory authority/permissible.  Agency discretion will be deferred to as long as the agency is within its discretion.  

Agencies are part of the executive branch.  Even independent agencies aren’t legislative agencies with limited exceptions.

Policy disputes are properly taken to Congress, not the courts.  If it’s challenge to the correctness of an agency’s decision, it fails.  If it is a question of statutory authority to act as the agency is doing, that is a proper inquiry for the court.  Distinction is more semantic than real.

b) INS v. Cardozo-Fonseca (1987)

Refuge Act of 1980.  Chevron Step 1 analysis.  Statute has spoken clearly.  Agency was not within its discretion to act as it was.

c) U.S. v. Haggar 

See notes.

3. Findings of Fact - Substantial Evidence Test [p. 783] 

a) NLRB v. Hearst Publications (1944)

Are newsboys employees for the purpose of NLRA?  Goal of NLRA is to champion workers.  Did Congress intend to cover workers whose terms and conditions of work, compensation, etc., are determined in large part by their employers?  See notes.

b) Judicial Review of the NLRB and the Substantial Evidence Test [p. 790] 

c) Impact of Judicial Oversight on Agency Adjudication [p. 799]  See notes on Melnik

4. Review of Science-Based Decisions:  The Interplay of Fact, Policy and Interpretation [p. 805] 

a) Industrial Union Department v. American Petroleum Institute (1980)

Hybrid rulemaking – statute specified standard of review and called for hearings on the record for rulemaking.  

Does a showing that a substance causes cancer at high exposure levels justify the most stringent regulation?

Agency is trying to create a risk free environment.  

See notes.

b) Judicial review of Risk Assessments:  The role of decision theory in unscrambling the benzene decision [p. 831] 

C. Availability of Judicial Review

1. Reviewability

a) Statutory Preclusion

(1) Johnson v. Robison

b) Constitutional restraints on statutory preclusion of review [p. 845] 

c) Exclusive routes of judicial review [p. 847] 

d) Committed to Agency Discretion by Law [p. 850] 

(1) Webster v. Doe

e) Review of Agency Inaction [p. 863] 

f) Enforcement Discretion[p. 864] 

(1) Dunlop v. Bachowski

(2) Heckler v. Chaney

g) Discretion to Regulate

h) American Horse Protection Assn v. Lyng

2. Timing

a) Requiring Final Agency Action

(1) Environmental Defense Fund v. Hardin

(2) Environmental Defense Fund v. Ruckelshaus

(3) Dalton v. Specter

b) Ripeness

(1) Abbott Laboratories v. Gardner

Facts:  Congress amended the FDAA to require that drug manufactures include the generic name for drugs in letters at least half the size of the brand name on the labels and other printed material.  The FDA held formal rulemaking and made a rule that the generic name had to appear each time the brand name was used on labels or in literature.  The industry sued saying that the rule exceeded the scope of the statutory mandate.

Procedural History:  The District Court ruled in favor of the industry on cross MSJs, granting injunctive relief and finding that the statute did not sweep so broadly as to permit the Commissioner’s interpretation.  The Third Circuit reversed without reaching the merits, saying that pre-enforcement review was unauthorized and beyond jurisdiction of the Dist Court and that no actual case or controversy existed, so no relief available under APA.  Supreme Court reversed and remanded.

Issue:  Was this case reviewable?

Did FDAA preclude pre-enforcement review of the sort of regulation promulgated by the Commissioner?

Is this controversy ripe for judicial review?

Rules

Judicial review of final agency action will not be cut off unless there is persuasive reason to believe that such was the purpose of Congress.

APA embodies a basic presumption of reviewability (§ 702), including review of final agency action for which there is not other adequate remedy in a court (§ 704)

APA defines final agency action that can be reviewed.

Finality is interpreted in a pragmatic way by courts.  

Such regulations have the force of law before their sanctions are invoked as well as after.  When, as here, they are promulgated by order of the Commission and the expected conformity to them causes injury cognizable by a court of equity, they are appropriately the subject of attack. CBS v. U.S.
The process of rulemaking was complete.  It was final agency action by which Storer claimed to be aggrieved.  Reviewable.  U.S. v. Storer Broadcasting Co.
Analysis

Fact that statute precluded review on other specified matters did not lead to conclusion that review of this rule was precluded by statute.  APA provisions are in addition to other channels unless specifically precluded. (§ 701(f)(6).  Govt’s proposed reading of this section is strained and court doesn’t accept it.  Ewing v. Myttinger & Casselberry is not on point because it deals with a probably cause finding for proceeding against a particular manufacturer rather than a self-operative industry-wide regulation.  To apply Ewing would be to immunize nearly all agency rulemaking from coverage under the APA.  Action requested in Ewing would have been inconsistent with the Act’s purpose of removing misbranded drugs from the market.  

Purpose of ripeness doctrine is to keep courts out of abstract disagreements over administrative policies and to protect agencies from judicial interference until an administrative decision has been formalized and its effect felt in a concrete way by the challenging parties.  

Fitness of the issues for judicial decision:  Issue in this case is purely a legal one – whether the statute was properly construed by the Commissioner.  No further administrative proceedings contemplated.  Purely a question of congressional intent.  No fact questions.  Rulemaking in this case is final agency action under APA.  Court followed precedent of CBS and Storer and said agency action was final.  Compliance with the rule was expected by the FDA.  Industry challenge was aimed at speeding solution of this controversy, not drawing it out.  

Hardship on the parties of withholding court consideration.  Agency’s inability to proceed directly against industry members without going through the Justice Dept. did not distinguish this case from precedents relied on.  Impact on industry was sufficiently direct and immediate to render the issue appropriate for review.  Industry would have to run risk of prosecution and attendant damage to reputation and business.  

Conclusion:

Where the legal issue presented is fit for judicial resolution, and where a regulation requires immediate and significant change in the plaintiffs’ conduct of their affairs with serious penalties attached to noncompliance, access to the courts under the APA and Declaratory Judgment Act must be permitted, absent a statutory bar or some other unusual circumstance, neither of which appears here.

(2) Toilet Goods Assn v. Gardner

Facts:  Cosmetics industry alleges FDA exceeded its statutory authority when it made rules requiring industry members to allow FDA access to facilities and formulae, for the purpose of ensuring that color additives used were from certified batches, arguing that FDA had sought entry to plants and been denied such by Congress.

Procedural History:  Sought declaratory action and injuctive relief in District Court.  Court of Appeals held inappropriate for judicial resolution as currently framed.  Supreme Court agreed with Appeals Court and affirmed.  Concurrence by Fortas, et al.

Issues

Ripeness

Are issues tendered appropriate for judicial resolution?

What is the hardship to the parties if judicial relief is denied?

Rules

Analysis

Appropriateness:  Although the regulation is the agency’s formalized final determination and issues are purely legal, the issues are not appropriate for judicial resolution because they are outweighed by other factors.  All action by FDA under the regs is discretionary.  Statutory authority for rule is “efficient enforcement” of FDAA. Depends not merely on inquiry into statutory purpose, but on understanding of what types of enforcement problems are encountered by FDA, need for various sorts of supervision to effectuate goals of the Act, and safeguards devised to protect legitimate trade secrets.  Judicial appraisal of these factors would be much better in the context of a specific application of the regs.  

Hardship:  No primary conduct affected.  This is not a new statutory duty for industry.  No irremedial adverse consequences for non-compliance.  Challenge to decertification would clearly be available in court.  

Conclusion:  Hardship is insufficient to overcome the inappropriateness of this issue for judicial decision.  Other considerations overwhelm the findings that the rule is a final administrative agency action and that the issues are purely legal.

c) Exhaustion

(1) Darby v. Cisneros

Facts:  Darby, who was debarred from participation in HUD projects in S. Carolina for 18 months following a hearing regarding his part in a scheme to circumvent agency regulations (“Rule of Seven”), did not exercise agency appeal options, but waited for ALJ’s decision to become final then went to District Court to attack judgment on the grounds that it was punitive in violation of agency rules.

Procedural History:  District Court denied HUD’s motion to dismiss, saying that administrative remedy was inadequate and resort to it would have been futile.  Fourth Circuit reversed, concluding that although neither the Housing Act or HUD regs required exhaustion, there was no evidence to suggest that resort to agency appeals process would have been futile or that Secretary would have abused his discretion by arbitrarily extending the time limit for review.  

Issue 

Do federal courts have the authority to require that a plaintiff exhaust available administrative remedies before seeking judicial review under the APA where neither the statute nor agency rules specifically mandate exhaustion as a prerequisite to judicial review?

Rule

Finality:  APA § 704 Judicial review is available for final agency action for which there is no other adequate remedy in a court.

Exhaustion of administrative remedies:  Rule is limited by § 10(c) to remedies required by statute.  

Analysis:  HUD concedes that its order re Darby is final action.  Plain meaning of § 10(c) makes doctrine of exhaustion in applicable except where the statute requires that certain procedures must be followed before an agency ruling becomes final.

Conclusion

3. Standing

a) Standing prior to 1970 – Legal wrongs and public rights

(1) Legal Wrongs – The Transportation Act Cases

Legal rights can be conferred by constitution, statutes and contracts

Must look to merits to determine whether such a right exists.  

Standing is a threshold issue and should not implicate the merits.

Two Questions

Has the party been injured?

Is the injury the result of a legal wrong.

Is plaintiff clearly within a statutorily defined conferral of standing?  

(a) Alexander Sprunt & Son, Inc. v. U.S.

Challenged ICC order setting railroad rates for shipment of cotton

Sprunt had enjoyed deferential rates that gave it a competitive advantage prior to new rates order.

No standing in its own right to sue.  Its “rights” were only incident to railroads’ rights to protest rate order.  Railroads could fight it but didn’t.  Sprunt was in the same position it would have been in had the railroads changed their rates voluntarily

Complaint that ICC was not authorized to set rates without hearing and findings did not give standing because the rate order did not establish minimum rates.  The could bring their complaint about the level of the rates to the ICC, but not directly to the courts.

(b) Edward Hines Yellow Pine Trustees v. U.S.

ICC ordered railroads to stop charging for lumber left on railcars.  Incentive no longer needed because there was no longer a wartime shortage of rolling stock.  

Shipper who did not need storage and had been advantaged by charges levied against competitors sued.  

No standing because no legal injury.  Statutory interest was limited to protection against unjust discrimination.

(c) Chicago Junction Case

Competitors sued ICC for approving acquisition by NY Central Rwy of terminal railroads because they lost business because of NYC’s control of terminals.  

Competitor’s had standing because they had a protected interest under the Act because it specifically required consideration of interests of other carriers.

(d) Tennessee Electric Power Co. v. TVA

Private power companies affected by TVA had no standing because they had no “legal right” or “protected interest” under common law, statute or franchise to be free of governmentally sponsored competition.

(e) Hardin v. Kentucky Utilities Co.

TVA Act amended to limit area of operations.

Private utility/injured competitor allowed to sue to contest TVA’s interpretation of their new area of operations.

(f) Criticism of Legal Wrong/Legal Right standard.

APA can be viewed as giving standing to any party aggrieved in fact (requires a strained reading of § 702).

Legal rights rule is hard for courts to apply.  Requires resolution of aspects of the merits before standing can be determined.

(i) Perkins v. Lukens Steel Co

Steel company said Secretary had misinterpreted what Congress meant by “locality” in Walsh-Healy Act.

Court ruled company had no legally protected interest in the proper construction of the Act and dismissed the suit.

Careful reading of the purpose of the Act would have shown that purpose of the Act was to protect companies like Lukens from standard setting that didn’t take into account local circumstances.

Focus on rights under Acts meant legal wrongs/rights that could be found in analogous common law tort doctrines were obscured.

Raises question of extent to which claims for agency review should be required to track private law claims under common law.  Should it require wrongfulness, i.e., act, cause, damages and fault?  Close adherence might improperly restrict review of administrative action.  Official duties are owed to public at large, not necessarily to individuals.  How to define damages.

Judicial review of agency action does not serve the same purpose as private law suits.

(2) Public Rights

(a) FCC v. Sanders Bros.

Broadcaster sued because FCC granted a license to a new competitor in the market.  Sanders alleged there was insufficient advertising market to support two stations.

FCC said Act didn’t give stations a legal right to protection from competition

Court distinguished Sprunt because FCA explicitely authorized appellate review of FCC orders by any person aggrieved or whose interests are adversely affected.

Competitive injury.  The  Act gives him standing as an aggrieved party.

It is within the power of Congress to confer such standing.

Holding of this case is tracked by § 702 of APA.  APA didn’t expand the doctrine.

(b) Associated Industries of New York State v. Ickes
Private Attorney General concept – Attorney General could bring action on behalf of public.  Individual members of public should be able to do the same.

b) Standing post-1970: from rights to injuries

(1) Assn of Data Processing Service Organizations v. Camp – 

Opinion by Douglas (Lynk thinks Douglas was a brilliant jurist, but that he rushes to conclusions and doesn’t explain them adequately.)

Facts:  Data processing industry objected to Controller of Currency regulation allowing banks to provide data processing services to other banks, in competition with the data processing industry.

Procedural History

Issue:  Standing

Rules

Is this a case or controversy under Article III?

Is the dispute sought to be adjudicated going to be presented in an adversary context and in a form historically viewed as capable of judicial resolution.

Has plaintiff been injured in fact?  Constitutional requirement.  Legal wrong would be hard to show because the statutes don’t necessarily provide them with specific protection.

Does injured interest fall within the zone of interest arguably protected by the statute.

Tracks APA language that grants standing to persons aggrieved by agency action within the meaning of a relevant statute.  

Competitive injury, though the injury in fact that fulfills the first part of standing, is not the thing that brings someone within the zone of interest.  Public good, as intended to be protected by the statute is the interest that brings a claim within the zone of interest.

Analysis:  This is a case or controversy under Article III.  Injury to competitors had been sustained or was imminent.  Injury could have been economic, recreational, spiritual, etc.  Section 4 of Bank Service Corporaton Act brings competitors’ claims within the zone of interest because § 4 was intended to prevent harm caused by violation of longstanding policy to prevent banks from being in any other business.  

Conclusion:  Created through judicial fiat the second prong of the standing test.  Zone of interest.  Claims may be within the zone of interest, not parties per se.  

(2) Zone of Interest Analysis

When the entity being regulated is suing, they are within the zone of interest.

(3) National Credit Union Administration v. First National Bank & Trust Co.

Facts:  Banks challenged new interpretation of Credit Union Act that allowed Credit Unions to be made up of multiple unrelated employer groups, saying agency had exceeded the scope of its authority.

Procedural History:  District Court dismissed for lack of standing.  

Issue:  Standing under APA

Rule:  What are the interests arguably to be protected by the statute?  

Are the plaintiff’s interests affected by the agency action in question among them?

Analysis:  What matters is that the Banks were injured.  Do not ask whether Congress intended to benefit the plaintiff.  

Conclusion

(4) Sierra Club v. Norton

Facts:  Sierra Club brought suit alleging aesthetic damages would arise from development of a scenic area.  Sierra Club is only plaintiff.  No members (as is usual in trade assn cases.)

Procedural History

Issue:  Did Sierra Club have standing

Was there injury in fact when it was non-economic

Can Sierra Club bring suit as representative of its members.

Rule:  Must show a direct relationship between government action and aesthetic injury.  Granting standing here would allow anyone who doesn’t like what an agency has done to sue.  Aggrieved means having some measurable interest injured.  How do you quantify interests?  Reduces them to economic terms.  

Analysis:  Non-economic injuries are hard to assert

Conclusion

(5) Particularized Injuries v. Generalized Grievances 

(6) Associated Standing

(7) Agency Passivity and the Search for a Harmful Act

(8) Causation and Redressability

(9) Lujan v. Defenders of Wildlife

(10) Bennett v. Spear
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