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I.  General

(  tort:  a civil wrong suffered outside a contract; liability arises without a previous contractual arrangement

Elements of a Tort:

(1) Duty

(2) Breach

(3) Causation

(4) Damages

A. Objectives of the Torts system

1. Reliable rules of law to promote intelligent choice making

2. Shift some or all of the cost of injury away from the victim to injurer, private insurance, or social insurance (who, in turn, spreads the cost among society [consumers/taxpayers] so that the cost is shifted to society as a whole)

a. Why shift loss?

i) Deterrence (specific and general)

ii) Compensate the victim (put victim back to where they would have been had accident not occurred)

iii) Justice/Fairness

iv) Punishment/Revenge

3. Minimize fraud/false claim

4. Economic efficiency:  put resources at best output with lowest cost; those accidents that are less expensive then cost of prevention should occur

B. Categories of Tort Damages

1. Tangible Losses:  easily calc’d, like medical expenses or lost wages

2. Intangible Losses:  hard to calc, like pain and suffering; recognizes the impact of an injury is more then financial

3. Property Loss:  damage caused to personal property

C. Hammontree v. Jenner (Cal. 1971  Strict liability for drivers of automobiles struck with sudden illness is not appropriate (lack of voluntary act)—however, negligence is.  However, strict liability for products/manufacturing is an appropriate standard and businesses should have to absorb cost of injuries as part of the cost of doing business.

II.  Principle of Negligence

A. Historical Move Towards Fault Based Liability

1. 15th – 16th Century:  Strict Liability used extensively at common law.  Negligence used in malpractice and negligence suits

2. 16th Century:  Respondeat Superior was strict liability and only applied to people in direct authority over the tortfeasor

3. Late 17th Century:  Collision suits arose with negligence standards

4. 18th Century:  Respondeat Superior evolved into what we know today; some employers considered negligent in their hiring practices

5. 19th Century:  Negligence and collision cases became to main tort cases

B. Element of a Negligence:

1. Accident was Reasonably Foreseeable

2. Actor did not act like a Reasonable Person Under the Circumstances 

Brown v. Kendall (Mass 1850):  **landmark case(movement towards fault based liability system**  Cannot be liable for an inevitable accident; in order to be inevitable, the accident must have been such that the defendant couldn’t of avoided the accident by using ordinary care under the circumstances.

a. Basically—the accident must have been foreseeable and preventable with the use of ordinary care in order for negligence to apply 
California Jury Instructions (1994):  Negligence is doing something or failing to do something that a reasonably prudent person would do under the circumstances; it is the failure to use ordinary care.  Ordinary or reasonable care is what persons of ordinary prudence would use to avoid injury under the circumstances.

C. The Standard of Care

3. Reasonably foreseeable:  

a. Adams v. Bullock (NY 1919):  To fall below the standard of care an accident must have been within the prudent foresight of ordinary caution (F:  Boy swinging 8 ft wire comes in contact with electrified trolley wire.)

b. Braun v. Buffalo Gen. El. Co. (NY—qtd in Adams):  Liability should be based on whether the defendant, in exercising reasonable care and foresight, should have anticipated whether the dangerous accident or circumstance would exist

4. The Hand Formula:  Not negligent when Burden of prevention (B) is greater then (>) the cost of the accident (probability (P) times cost of accident (C)) — B>PL; Negligent when B < PL

a. When additional safety costs will exceed the cost of the accident then won’t add any more safety precautions

b. Shifts liability to the party who is best able to prevent accidents (cheapest cost avoidance)

c. U.S. v. Carroll Towing Co. (2nd Cir 1947):  introduced hand formula

d. Hand Formula explicitly state that tort law imposes economic dis-incentives for negligent behavior

e.   Posner, “A Theory of Negligence” (1972):  Hand’s Formula misses the ‘compliance error”—that it is impossible to do something regularly without eventually making a mistake and that people eventually become inefficient/inconsistent in their behavior. 
f. Rest. 2nd Torts § 291:  Act is negligent when risk is greater then the utility of the act

D. The Reasonable Person Under the Circumstances

1. The reasonable person does not excel, and is the general average of the community in foresight, caution, courage, judgment, self-control and altruism.  The standard also represents the general level of moral judgment by the community (what ought to have been done)

2. Capacity of the Individual:

a. Holmes, ”The Common Law” (1881):  The law presumes/requires a man to possess ordinary capacity to avoid harm, unless there is a clear and manifest incapacity that prevents him from having that ordinary capacity.  The law doesn’t hold a man liable unless a man of ordinary intelligence and forethought would have been to blame for acting as he did.

b. When there are physical Impairments (blindness, stroke, sudden illness), the reasonable person is assumed to have them too 

c. Mental Incapacity may excuse the individual; however, if there were measures you could have taken to lessen the damages and you didn’t you may be liable

d. Minors:  What would someone of the age, experience, intelligent, gender, education, etc., of the child have done?

i)   Some jurisdictions presume a standard of care for kids based on their age. (i.e. can’t be negligent under 7)

ii) When kids engage in adult conduct (i.e. driving) cts have applied the adult standard

e. Some professionals are held to higher standards of care based upon their professional skills and education (doctors, lawyers)

f. Emergency Doctrine:  sudden, un-weighed decisions may not be negligent if acts taken are reasonable and prudent under the emergency circumstance

E. The Roles of the Judge and Jury

1. Pokora v. Wabash Rwy (S.Ct. 1934): The court should set standards very carefully and take them from real life.  The jury should be the instrument used to determine the reasonableness of conduct.

a. overturned Baltimore & Ohio RR Co. v. Goodman (S.Ct. 1927):  The standard to stop, look, and listen at rwy crossings is clear and therefore it should be set down by the courts.

2. Akins v. Glens Fall City School District (NY 1981):  When a party has fulfilled its duty of care as a matter of law then there is no question of negligence for the jury to consider

3. Andrews v. United Airlines, Inc. (9th Cir. 1994):  If a party is aware of a danger, it is for a jury to decide if the party acted reasonable in taking (or not taking) precautions to prevent injury.  (F:  Falling luggage from overhead compartments.  Remanded to jury to see if U.A. acted negligently in not preventing accidents)

4. Role of Custom

a. Except for malpractice, an industry does not set its own standard of care.  Judges and juries determine the standard with input from industry customs.

i) Timarco v. Klein (NY 1982):  Proof of a common practice aids in formulating the standard of care and proof of failure to follow it can be evidence of falling below the standard of care.  However custom doesn’t have to be accepted by the jury(the jury must still determine its reasonableness.  (F:  Glass shower door in apartment)

b. Party relying on custom has the burden of proving that the custom meets the standard of care

c. Apply the industry custom:

i)   If industry does it one way, the court should be wary of ( who claims there is a better or safer way

ii) Even if ( can show an alternative, if (’s alternative is not used anywhere it suggests that it is not reasonable for ( to know about it

iii) A custom with large fixed costs may warn the ct of the impact of any decision that deems the custom unreasonable

5. Role of Statutes

a. The courts often follow statute in determining the standard of care, but they are not required to.

i) Telda v. Ellman (NY 1939):  Strict observance of statutorily proscribed conduct may actually cause more harm/danger.  When it is unreasonable to follow the statutory standard then the common law standard of care still applies.  (F: Junk collectors walking wrong way on busy road)

ii) Negligence Per Se:  Martin v. Herzog (NY 1920):  To willfully or recklessly fail to follow safeguards proscribed by law to protect others is to fall below the standard of care. (F:  Buggy without headlights)

b. Rest. 2nd Torts § 286:  Ct may adopt a statute as the standard of care when the statute’s purpose was to protect a class of persons including one who’s interest is invaded, to protect the particular interest invaded, to protect the interest against the particular type of harm, or to protect that interest from a particular hazard which results in harm.

F. Proof of Negligence

1. Notice:

a. Negri v. Stop & Shop, Inc.  (NY 1985):  Actual or constructive notice of a danger is needed in order to prove negligence (F:  broken baby food jars)

b. Gordon v. American Museum of Natural History (NY 1986):  To establish constructive notice a defect must be visible and apparent for a length of time so that (’s employees can discover and remedy it.

c. Mode of Operation Doctrine:  The vendor has created a situation in the way the business is run (i.e. self-service grapes) which he knows or should of known is dangerous

2. Res Ipsa Loquitor:  some accidents create a presumption of negligence and the ( has the burden of showing that he wasn’t negligent

a. Res Ipsa Loquitor shifts the burden of proof to the party better able to show lack of negligence because the ( usually doesn’t know what happened (i.e. the unconscious patient and malpractice)

i)   Res Ipsa can be used to put pressure on certain (s to break their code of silence and expose evidence/knowledge

b. Byrne v. Boadle (England 1863):  A barrel of flour falling from the second story of a store is prima facie evidence of negligence and the injured ( is not bound to show negligence, but the ( must prove that there wasn’t negligence.

MacDougald v. Perry (Fl. 1998) (F:  tire chain broke and tire flew up in to car behind) and Ybarra v. Spangard (Cal 1944) (F:  Y was unconscious for surgery and injured):  Standard for applying res ipsa

G. Medical Malpractice

1. Two types of malpractice:  

a. Ordinary:  Dr. screws up and hurts someone

b. Dr. performed perfectly, but there wasn’t adequate informed consent

2. Medicine usually sets its own standard of care based upon common practice within the profession

a. Sheeley v. Memorial Hospital (RI 1998):  Standard of care in medical malpractice is defined by the customs of the medical profession.  The ( has the burden of showing the standard, that the ( didn’t meet that standard, and that this breach cause the injury.  Need expert testimony to show standard.  (F:  Sh. Suffered complications from an episiotomy performed by a 2nd year resident)

EXCEPTION:  Common Knowledge Exception:  when jurors can understand the facts and apply the standard of care without expert testimony (i.e. sponge left inside after a surgery)

b. Connors v. University Associates in Obstetrics & Gynecology, Inc. (2nd Cir. 1993):  Res Ipsa jury instructions can be used in conjunction with expert testimony.  (F:  C’s leg went dead after surgery, presumably because a nerve was cut.)

3. Informed Consent:

a. Must tell the patient:

i)   Procedure

ii) Why doing this particular procedure

iii) Outcome (Range)

iv) Commonly accepted medical alternatives

b. Reasonable Patient Standard:  Korman v. Mallin (Alaska 1993):  Medical disclosure requirements measured by what a reasonable patient would need to know to make an informed/intelligent decision about a treatment.  

EXCEPTION:  Therapeutic grounds or if the patient is unable to understand (mental infirmity, infancy, emergency situation when impractical to get consent)

c. Must disclose material risks, define the existence/nature of the risk.  (Jury defines “material risk”)

d. Patient cannot refuse to be informed and still give consent(public policy, would let the dr. get away with too much

e. Possible Standards for Lack of Informed Consent actions:

i)   Subjective:  Patient must show that if there had been full disclosure, that he would have made a different choice  (open to fraud)

ii) Objective:  Patient must show that if there had been full disclosure the reasonable patient would have made a different choice (goes against individual choice)

iii) Mix Standard:  Patient must show that if there had been full disclosure, he would have made a different decision and it is reasonable to believe that the patient would have.

III.  The Duty Requirement:  Physical Injuries

A.  Where do duties arise from?

1.  Special Relationships (innkeeper-guest, common carrier-passenger, parent-child, or when person is unable to care for himself) 

a. Harper v. Herman (Minn. 1993):  Superior knowledge of a dangerous condition is not adequate to impose liability; there must be a special relationship (F:  boating case where young adult dived off into shallow water and was paralyzed)

b. Farwell v. Keaton (Mich. 1976):  A special relationship arises between companions on a social venture because there is an expectation that when one is injured the other will render aid (if he can do so without putting himself in peril).  (F:  Two boys out chasing girls, one gets beaten up)

2.  Assumed duty to care for another (voluntarily, may be contractual)

a.  Promise:  when a victim relied upon a promise and risk/injury resulted, the ( is liable if the victim can show that he would have acted differently without it. 

b. Strauss v. Belle Realty Co., (NY 1985): (public policy) There must be privity of contract between a ( and a public co./agency for the public co./agency to owe a duty to the individual and to be liable 

c. Farwell v. Keaton (Mich. 1976):  When a person voluntarily begins to render aid, he has assumed a duty to use reasonable care to protect and care for the (.  (See above)

d. Rest. 2nd Torts § 324:  One who, being under no duty to do so, takes charge of a helpless person is subject to liability if the actor doesn’t use reasonable care to secure the person’s safety or by discontinuing the aid/protection when is will leave the person in a worse situation.

3.  When your acts put another at risk

a. Rest. 2nd Torts § 321:  One who acts and subsequently realizes, or should have realized, that the act created an unreasonable risk is under a duty to exercise due care to prevent the risk from occurring, even if the actor had no reason to believe his act would create such a risk at the time of the act. 

b. Rest. 2nd Torts § 326-27:  Someone who intentionally or negligently prevents a person from giving aid necessary to prevent physical harm to another is liable

4.  Legally created duty (statute)

a. Criminal Statutes:  gives notice that no-duty rule doesn’t apply; makes change to a duty rule more feasible

b. Should a civil duty be implied from a criminal statute?

1) If ( is part of a class for whom the statute was enacted

2) Legislative intent to create or deny a new duty

3) Is the duty consistent with the statute’s purpose?

4) Whether the claim is traditionally relegated to state law.

5.  General duty of care


B.  What is the (’s liability if the injury was not directly caused by him?

1.  Randi W. v. Muroc Joint Unified School District, (Cal. 1997):  A party owes a duty to 3rd persons not to misrepresent another’s qualities if these misrepresentations would present a substantial, foreseeable risk of physical injury to the 3rd person.  However, the party is not liable unless there is actual injury or some special relationship with the 3rd party.

a. quoting Rowland v. Christian:  Factors to consider in determining whether to depart from the general rule that all persons have a duty to use ordinary care to prevent injuries to others:  forseeability, causation, moral blameworthiness, alternative courses of conduct, public policy

2.  Liability for Failure to Control a Third Person

a. These cases normally arise when the party who directly caused the injury is not a solvent (
b. Tarasoff v. Regents of the U. of Cal. (Cal. 1976):  When prevention of a foreseeable harm required the ( to control the conduct of a dangerous third person or warn others, then there is only liability if the ( has a special relationship with the third person or victim.  The dr-patient, therapist-patient relationship meets this standard.

i) Does not apply to property damage or self-inflicted harm

ii) Injuries to children are foreseeable in an assault on the mother and fall within Tarasoff
c. Rest. 2nd Torts § 315(b) Comment:  Without a special relationship between the actor, third person, or victim, then the actor is not liable if he fails to control the third person so as to protect the victim

3.  Negligent Entrustment:  When someone supplies chattel to another, which the person knows or has reason to know that because of his youth, inexperience, or otherwise, is likely to be used in a manner involving unreasonable risk of physical harm, then the supplier is subject to liability for the resulting harm.  (see Vince v. Wilson (Ver. 1989) and Rest. 2nd Torts § 390)

4.  Liability as a Social Host for Your Guests’ Conduct:

a. Dramshop Acts:  statutory civil liability on commercial establishments that serve already intoxicated patrons who subsequently injure another

b. Social hosts owe a duty to 1st persons who received alcohol from them and subsequently injure themselves.

c. Reynolds v. Hicks (Wash. 1998):  A social host owes no duty to a 3rd person injured by an intoxicated minor who received alcohol from the host (although a commercial vendor does).  The factors to consider in determining duty/liability in these situations:  commercial vendor v. social host; what the relationship between supplier and drinker might tell the supplier; drinker’s age; knowledge of the supplier of how intoxicated the drinker is; injury to drinker vs. third party; knowledge that drinker will drive.

C.  Duty between Landowners and Occupiers

1.  Carter v. Kinney (MI 1995):  (F:  Bible study, slip-and-fall on ice) Common-law duties to entrants:

a. Trespassers:  entrant without permission; possessor owes him no duty

b. Licensee:  Enters with permission; possessor has duty to make safe any dangers he is aware of (i.e. social host)

i) Public Policy:  Protect the possessor in his own home; what is good enough from him is okay for his regular guests

c. Invitee:  Licensee in which the possessor had an interest in having there; the possessor has a duty to use reasonable care to protect the invitee against any known dangers and those that would be revealed by inspection (i.e. consumers in a store)

2. Rowland v. Christian (Cal. 1968):  Abandoned traditional categories.  The proper test is if the possessor acted reasonably in managing his land, taking into account the probability of injury to others, one factor being the entrant’s status.  (*See above for the factors to determine if duty owed) (F:  the broken porcelain water faucet handle)

3.  Modern Duty to Trespassers:

a. Possessor has a duty not to willfully or wantonly harm trespassers (no traps)

b. Rest. 2nd Torts §334-49:  possessor is not liable for his failure to exercise reasonable care to put his land in reasonably safe condition or to carry on his activities so as not to endanger the trespasser

c. Child Trespasser:  possessor has a heightened duty to protect child trespassers, which arises out of the attractive nuisance doctrine

4.  Landlord’s Duty to Tenants:

a. A landlord is liable to his tenant only if the injury:

i) Is attributable to a hidden danger that the landlord was aware of but that the tenant was not

ii) If the premises is leased for public use

iii) Occurred in a common area

iv) Caused by landlord’s negligent repair

b. Valencia v. Michaud (AZ):  Factors to determine if landlord is liable for (’s injury:  (i.e. The untaken precaution)

i) What steps could have been taken to prevent the harm?

ii) What is the cost of that prevention?  Is it prohibitive?

iii) (’s injury would have been prevented if the landlord had taken these steps.  

c. Landlord must act as a reasonable person would in considering the likelihood and seriousness of an injury and the burden of prevention

d. Kline v. 1500 Massachusetts Avenue Apartment Corp., (D.C. Cir. 1970):  early case giving landlord the duty to use reasonable care to mitigate risk of crime in common areas.

i) Landlord is the best cost-reducer for risk prevention in common areas, whereas tenants are best cost reducers to prevent risk in their own apartments.

e. Sharon P. V. Arman, Ltd. (Cal 1999):  Absent any prior similar incidents or other indications of reasonably foreseeable crime in a particular location, a landlord is not required to secure that area against such crime.

i) Quoting Isaacs v. Huntington Memorial Hospital, (Cal 1985):  Must look at the totality of the circumstance to determine foreseeability of crime/criminal injury (as compared to the traditional rule that there must have been prior similar incidents.

ii) Quoting Ann M v. Pacific Plaza Shopping Center (Cal. 1993):  There must be a high degree of foreseeability to hold landowners liable for crime/criminal injury.  This foreseeability can be established by similar incidents occurring on the premises.

D.  Intra-family Duties


1.  Children can sue for intentional torts committed by their parents


2.  Generally, children cannot sue for unintentional/negligent torts:

a. Holodook v. Spencer (NY 1974):  Barred three suits by children against their parents for negligent supervision

b. Zikely v. Zikely (NY 1983):  Even if a parent creates the danger/instrumentality of harm, they are still not liable for negligent supervision

c. Policy:  Court does not want to interfere with parental decisions

d. NY Courts have not extended this to other custodial relationships (grandparents, baby sitters, teachers, etc.)

e. EXCEPTION:  kids can sue for negligent driving by parents

f. California:  What would an ordinarily, reasonable, prudent parent have done in similar circumstances?

3.  The parent’s religious beliefs must yield when it jeopardizes a child’s life

4.  How insurance affects Intra-Family Duty Suits

a. Often the family tortfeasor is not sued directly, but is joined

b. May alleviate problems over allocation of family resources

c. Parental immunity may be waived to the extent that insurance is available

D. Governmental Entities

(  Sovereign Immunity:  common law principle that a sovereign is immune from suit; since WWII the gov’t has legislated away (waiver) some of it’s immunities.

1.  Duty (or non-immunity) attaches when the gov’t takes on traditionally private enterprises

2.  Legislative grants of immunity do not include “discretionary functions”

3.  Municipal and State Liability:

a. Cuffy v. City of NY (NY 1987):  When the municipality has a special relationship and duty:  assumption of an affirmative duty by municipality’s agents; knowledge by agents that harm will occur from inaction; direct contact between victim and gents; victim’s justifiable reliance on municipality’s undertakings

b. Freidman v. State of NY (NY 1986):  Municipalities have a qualified immunity regarding decision making and enacting plans:

i) Not immune when aware of a danger and ignores it(must come up with a reasonable plan or decision and continue to monitor the situation; then the plan must be executed within a reasonable amount of time.

ii) Immune for Discretionary Function:  the municipality’s decision will be given preference

c. Riss v. City of NY (NY 1968)  When the police have not expressly taken on a responsibility to an individual, then there is no a duty or protection (can’t sue police for failure to protect.)

i) However if the police take on a responsibility (protection orders, requesting public assistance, promising it will be taken care of), and the individual justifiably relies, then the municipality can be held liable

ii) Policy:  policy cannot protect every individual from every crime; a duty stating that would put an impermissible strain on public resources.  

iii) DISSENT:  Can’t measure the flood of litigation; this policy encourages self-help and vigilantes

d. Police don’t have duty to keep and maintain evidence for civil suits

e. Schools:  there is a requirement of ordinary care and reasonable supervision of children entrusted to them during the school day.

i) Not liable after kids have legally left school’s custody

ii) Not liable for negligent teaching(  too many factors, judicial policy of non-interference with school board decisions

4.  Federal Tort Claims Act, 28 USC §§ 1346(b), 2402, 2671 et seq (1946):  Federal gov’t waived its immunity in civil actions for money damages in cases where there is injury or loss of property, personal injury, or death, caused by the negligent or wrongful act or omission a Federal employee acting within his scope of employment.

a. No jury trial

b. No punitive damages

c. Atty fees cap at 25%

d. Doesn’t apply to discretionary functions, due care in execution of a statute, postal negligent, intentional torts, fiscal operations, military activity, or injuries that occurred in a foreign nation

IV.  The Duty Requirement:  Non Physical Harm
A.  Emotional Harm

1.  The Zone of Danger:

a.  K.A.C. v. Benson (Minn. 1995):  Must be within the zone of danger of physical impact and fear for safety during that time in order to in order to recover for emotional stress.  Actual impact is not required. (F:  OB/GYN with AIDS)

i) Falzone v. Busch (NY 1965):  actual impact is required because actual physical impact proved the genuineness of the emotional distress (less chance of fraud)

b.  Recovery limited to “reasonable window of anxiety”

c.  Must actually be real danger, not just perceived danger

2.  Requirement of Physical Manifestations:

a.  Pure foreseeability isn’t enough 

b.  Gammon v. Osteopathic Hospital of Maine, Inc. (Maine 1987):  Liable for foreseeable emotional distress, negligently inflicted, resulting in physical manifestations or injury.

i) EXCEPTIONS:  no requirement of physical manifestations for negligent communication of a family member’s death or mishandling of a corpse

d. Neuroses, psychoses, chronic depression, phobia, shock, PTSD, diarrhea, sleeplessness, headaches, soreness, and gastrointestinal problems can all be construed as physical manifestations (see p. 238)

e.  Intentional infliction of emotional distress is treated differently(instead look at the conduct (was it “sufficiently outrageous”) not the result (i.e. physical manifestations.

3.  Bystander Cases

a. Dillon v. Legg (Cal. 1968):  Three guidelines to determining if a bystander can recover for emotional distress:  (’s physical proximity to accident and victim; (’s direct, contemporaneous sensory observance; and the (-victim relationship

b. Portee v. Jaffee (NY 1980):  [quoted Dillon] There are four factors in determining if bystander can recover for emotional distress  (F:  mother watched son die after being dragged up 4 floors by elevator)

i) Closeness of the familial relationship:  definitely includes parent-child and spouses, but may extend beyond the traditional family

--Elden v. Sheldon (Cal. 1988):  unmarried, cohabitants don’t have rts to emotional distress

--Dunphry v. Gregor  (NY 1994):  rejects Elden;  apply a list of factors to determine is couple falls within the “familial relationship”

ii) ( witnessed the accident:  “witness” includes all sensory perceptions, includes proximity

--( must know at the time of the incident that harm is being caused to the victim, even if the ( doesn’t know who is causing it.

--If there is a mistake, can only get emotional distress damages if a reasonable person would have believed that the victim was seriously injured

iii) Severity of the injury to the victim:  must be real, serious physical injury or death

iv) Results in severe emotional distress in (
c. Bosvun v. Sanperi (NY 1984):  Only extend liability to bystander who is an immediate family member also within the zone of danger.  

NOTE:  NY rejected Dillon because it required the creation of a new duty, but in Bovsun no new duty was created since the bystander was already owed a duty as within the zone of danger.

i)   Johnson v. Jamaica Hospital (NY 1984) [right after Bovsun]:  Parents not entitled to damages for hospital’s loosing their baby b/c ( not in zone of danger and hospital didn’t owe a duty to parents (although a duty was owed to the child



4.  Loss of Consortium

a. Historical Development:  originally started w/ husband’s right to his wife’s lost income, services, companionship, and sexual relations.  Today both husbands and wives have right to damages for the loss of their spouce’s companionship, love, care, affection, and sexual relations;  women have a separate action for their own lost income.

b. Not a bystander claim(no zone of danger requirement

c. Victim cannot be killed (becomes Wrongful Death), can only be injured

d. Unmarried Couples:

i) Elden v. Sheldon (Cal 1998):  Unmarried couples cannot recover for loss of consortium.  The state has a vested interest in promoting the institution of marriage, its inappropriate for the court to determine the extent of an unmarried couples’ relationship, and we want to limit the number of persons to whom the ( can be liable.

ii) Dunphy v. Gregor  (NY 1994):  In determining a (’s rt to emotional distress the court must consider the duration of the relationship between the ( and victim, degree of mutual dependence, extent of common contributions to life together, the extent/quality of shared experience, if they are members of same household, their emotional reliance on each other, particulars of day to day relationship, and manner in which they related to each other in attending to life’s mundane requirements
e. Parent-Child Relationships:

i) Generally, a minor child can get loss of consortium if he can show that he is economically, and socially dependant upon the parent.  See Ferriter v. Daniel O’Connell’s Sons (Mass 1980).

--This rt to damages is even stronger if the child is disabled.  Berger v. Weber (Mich. 1981)

5.  Wrongful Birth and Wrongful Life

Greco v. US (Nev. 1995):  A child does not have a claim for wrongful life.  However, a mother may have a malpractice claim, similar to wrongful birth, if she can show that had the doctor properly diagnosed the fetus’ defect that she would have aborted the child.

a. Wrongful Birth:  mother’s action for the physician’s negligent diagnosis or treatment during pregnancy such that the mother should never have given birth to her child.  But for the (’s negligence in failing to give a proper, adequate diagnosis of the baby’s impairment, the parents would have chosen an abort or never conceived.  

i) Wrongful Conception or Pregnancy:  when the (’s negligence occurs prior to conception

ii) Recoverable damages for Wrongful Birth:

(1) Expenses incurred b/c of the unwanted pregnancy (medical expenses, lost wages, etc.)

(2) Woman’s pain and suffering during the pregnancy 

(3) Husband’s loss of consortium with wife during pregnancy and afterwards (due to child)

(4) Expenses of the child (housing, food, clothing, schooling, etc.)

(5) Emotional Distress of the couple for the added expenses and changes to their life plans caused by the negligence

iii) Parents don’t have the duty to mitigate damages for an unwanted pregnancy/birth by aborting or giving up baby for adoption.  Cts held it is an intensively private and individual decision on how to handle an unwanted pregnancy and judicial intervention is inappropriate.  Marciniak v. Lundborg (Wis. 1990)
iv) No Wrongful Birth action by one parent against another parent who misrepresented his/her use of birth control; violates public policy of supporting one’s own child.  Welzenbach v. Powers (NH 1995)

b. Wrongful Life:  child’s action for defects claimed to have been caused to the child by negligent diagnosis or treatment of the child’s mother; child is claiming that it would have been better off had it never been born.

c. The ( has not cause the child’s impairment

d. Rest. 2nd Torts § 920 The Offset Doctrine:  the values of the benefit conferred upon the ( is considered to mitigate damages for the defendant’s tortuous conduct, to the extent that it is equitable

i. Cts have held that the emotional benefit from a healthy, but unwanted child, do not “equitably” off set the expense of raising that child.  It’s like substituting apples from oranges.  See Marciniak v. Lundborg (Wis. 1990)
V.  Causation

A.  Cause in Fact/Actual Cause: (’s negligent conduct has caused the (’s harm in a factual or scientific way


1.  When two or more possible causes exists, the ( meets the cause in fact requirement by showing that it is reasonably certain that the (’s negligence was the direct cause of the injury.  Stubbs v. City of Rochester (NY 1919) 


2.  Recoverable Damages:

a. Proportional Recovery:  when cause isn’t certain, but ( is liable for at least one type of cause, then the ( should pay for the damages that were proportionately caused by the (’s conduct.  (Can lead to under compensation of the real victims, and over payment by a ( who didn’t actually cause the harm)

b. Lost Opportunity:  A plaintiff is entitled to recovery for lost opportunity, when ( can show that more probably than not that the (’s conduct caused a loss of opportunity.  Damages will be reduced by the % of opportunity lost. Falcon v. Memorial Hospital (Mich 1990)
c. Future Injury:  Unless there is a reasonable medical probability that a future injury/disease will occur, then a ( cannot recover for a possible future injury now.  This does not interfere with the (’s ability to recover for a present injury, emotional distress caused by the increased risk of future injury, or the costs of medical surveillance to discover the possible future injury. Mauro v. Raymark Industries (NJ 1989)
d. Medical Surveillance:  If a ( proves, through reliable expert testimony, based upon the following factors, that medical surveillance is reasonable and necessary, then the ( is entitled to damages for the cost of surveillance:

1) that the ( was significantly to a toxic substance, 

2) that the future injury is serious, 

3) that the exposure increased the (’s risk of future injury, 

4) that early diagnosis is valuable, 

5) that a reasonable physician would proscribe a monitoring regime different then the one that would have been prescribed for the ( in the absence of the exposure.

See Mauro (NJ 1989); Theer v. Philip Carey Co. (NJ 1993); Hansen v. Mountain Fuel Supply Co. (Utah 1993):  

e. Emotional Distress Damages from Increased Risk of Future Injury:  In the absence of present injury, the ( must prove that 

1) as a result of the (’s negligent breach of duty, the ( was exposed to a toxic substance, -AND- 

2) the (’s fear stems from knowledge corroborated by reliable medial/scientific opinion that it is more-likely-than-not that the ( will develop the future injury due to the toxic exposure. 
See Potter v. Firestone Tire and Rubber (Cal. 1993)

3.  Establishing Causation By Relying on Expert Testimony:

a. Dubert v. Merrell Dow Pharmaceuticals (S.Ct. 1993):  Ct held that FRE 702 set the standard for qualification of an expert:  “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto…” 

1) It is the judge’s duty to determine whether the reasoning/methodology is scientifically valid and if it can be properly applied to the facts.

b. Frye Test:  Scientific evidence be based on techniques generally regarded as reliable in the scientific community.  Frye v. US (D.C. Cir. 1923)  

4.  Multiple Tort-Feasors

a.  Types of Multiple Tort-Feasors

1) Jointly:  2+ people in control of instrumentality of harm; vicarious liability 

2) In Concert: 2+ people acting in explicit or tacit agreement when harm caused

3) Independently:  2+ people acting simultaneously/contemporaneously and independently of each other in causing the harm

4) Successive:  one person causes a harm, followed by another who causes another or aggravates the pre-existing harm

a) Could split liability based on the elements of harm caused by each tort-feasor(this only possible when the (’s whole injuries is divisible

b) If (’s injuries are non-divisible each ( may be jointly and severally liable for the whole injury as if they acted independently

b.  Traditional Types of Liability:

1.  Joint and Several Liability:  Each tort-feasor was negligent/wrongdoer and caused some element of the (’s injuries.  The ( can recover the full judgment from any combination of the (s that the ( wishes. 

2. Contributory Negligence:  if ( was at all negligent, then no recovery at all

3. Rights of Contribution:  the (s have action against each other for reimbursement from the overpayment of the judgment by any single (
4. Indemnity: one party contracts to reimburse a ( for any liability resulting from certain situation (insurance)

5. Comparative Negligence: reduced the judgment by the (’s degree of negligence/fault

6. Several Liability:  a ( is only liable for a proportion of the judgment relative to his degree of fault


c. Alternative Liability (see Summers):  unless the defendants can prove which of them is the culpable party, they will be held jointly and severally liable.  Use of alt. Liability requires (1) defendants have better access to information/proof then plaintiff, and (2) all possible tort feasors are before the court.  This doctrine relies on the fact that there are a small number of tort feasors so that imposition of liability is not unfair.

1) Summers v. Tice (Cal. 1948): When more two or more negligent (s bring about a situation where one of them injures a (, and it is impossible to determine which ( injured the (, then the burden of proof is shifted to the (s.  They are both assumed to be liable for the whole damages, whether they were acting in concert or independently.  Only if they can prove who was the injurer can the other party escape liability. (F:  Two hunters fire at victim.  Impossible to tell which hunter was the one who actually hit and injured the victim.)

d. Market Share Liability:  When the liable party cannot be identified, several liability will be apportioned to correspond to the over-all culpability of each defendant, measured by the risk of injury that each defendant created in the market.  Hymowitz v. Eli Lilly & Co. (1989) (DES Case)

1) Determining the Appropriate Market:

a) Geographic Location (Large:  global or national; Narrow:  as small as the pharmacy)

b) What is the Product? 

c) Time Period 

2) Due Diligence Requirement:  The ( must show due diligence in trying to find the specific tort-feasor company before using market share b/c market share is a liability theory of last resort. Conley v. Boyle Drug (Fla. 1990)

3) Fungibility Requirement:  the product must have been essentially the same.  Goldman v. Johns-Manville Sales (OH 1987)
e. Enterprise Liability (Hall v. Du Pont [NY 1972]):  when defendants, acting independently, adhere to an industry-wide standard of delegating some design and safety functions.  Originated in a case with only 6 defendants; Hall cautioned against the expansion of this doctrine.

B.  Proximate Causation:  the point in the chain of events where a ( will no longer be held legally liable


1.  The Unexpected Harm (to an Expected Victim)

a. The Eggshell Plaintiff Rule:  A ( takes their victim as he finds her.  Even if the victim has a predisposition to an injury, the injurer is still liable for the injury.

1) Steinhauser v. Hertz Corp. (1970):  The ( is liable for aggravation of a pre-existing condition, although the pre-existing condition may affect damages calculation.  (F:  Car accident and schizophrenic girl.)

2) McCahill v. New York Transportation (NY 1911):  a ( can be liable for precipitating (“hurried it up”) the injury

3) The Court has generally held that the particular beliefs of a ( create an eggshell (i.e. the Christian Scientist mother, the Jewish girl)

b. Secondary Harm:  the initial tort-feasor exposes the victim to additional risk (as a natural result of the original tort) that results in a secondary harm.  Considering that the tort-feasor has created the additional risk, the original tort-feasor is responsible for the entire damages, including the aggravation.  (The secondary tort-feasor is liable just for the aggravation)

1) The initial tort-feasor’s liability for secondary harm ends when the victim stops being exposed to extraordinary risk b/c of the original tort and the returns to the ordinary course of her life.

c.  Foreseeability of Damages as a Requirement of Liability

1) In Re Polemis (Eng 1921):  ( are liable for all consequential damages when some type of harm was foreseeable and they are the direct cause of harm (even if the specific harm wasn’t of the type/extent that was foreseeable).  (F:  Plank dropped into gas filled hold caused ship to explode)

2) Wagon Mound I (Australia 1961):  Reasonable foreseeability of damages is required to establish proximate cause and hold the ( liable.  *This case rejected Polemis as bad law (F:  Oil spill caught on fire, destroying wharf and ships)

3) Type vs. Extent of Damages:  generally, the court has held that liability extends when a ( could reasonably foresee the type of injury (a burn) and whether the extent of damages was a natural result of the injury.  Smith v. Leech Brain (Eng. 1962)
a) Kinsman Cases (US 1965 & 1968):  Defendants held liable for flood damages b/c they were a direct consequence of the (’s negligence; although they were greater then expected, the damages were of the general type risk.  However, (’s not liable for economic harm (caused by inability to use bridge and ship up and down stream during repairs) b/c it was not of the same type of harm and the damages were too remote to permit recovery.

2.  Harm Occurs in an Unexpected Manner

a.  Rest. 2nd Torts § 435:  

1) If the actor’s conduct was a substantial factor in bringing about harm, the fact that the harm was not foreseen or foreseeable does not prevent liability

2) If it appears extraordinary to the court that the actor’s negligence would produce the harm, then the actor will not be held liable

b. McLaughlin v. Mine Safety Appliances (NY  1962):  When a manufacturer possesses knowledge of the danger of their product and passes it on to a customer, the manufacturer is not liable for the customer’s failure to pass along the warning to end users b/c the customer’s failure amounts to a superceding cause  (F:  Fireman and heating blocks.)  *This is rejected by modern products liability cases.*

3.  When Harm Occurs to an Unexpected Victim

a. Palgraf v. Long Island Railroad Co. (NY 1928)  DISSENTING, Andrews:  Proximate Cause is a policy tool that allows the court to decline to impose liability beyond a certain point. (F:  Firecrackers exploding at train station causing a woman to be hit by a scale)

1) Balancing Test for Proximate Cause:

a) natural/continuous sequence b/e cause and effect? 

b) was the act a substantial factor in producing the harm? 

c) Direct connection b/w act and harm?  

d) No too many intervening causes?  

e) Act likely to cause harm?  

f) Was harm reasonably foreseeable?  

g) Remoteness vs. closeness in time and space? 

2) Everyone has a duty of due care to not injure others.  As such, the wrongdoers is liable for all the consequences of his negligent act regardless of whether the damages were foreseeable or not.  

b.  Rescuer Doctrine: A tort-feasor is liable for any injuries sustained by a rescuer in the process of rescuing the person originally harmed by the tort-feasor to whom the tort-feasor owes a duty. Wagner v. Int’l Railway Co (NY 1921)

c.  NY Fire Rule:  tort-feasor liable for burning of first house but none after that b/c of intervening factors (degree heat, winds, materials in bldgs)

VI.  Defenses

A.  Contributory Negligence:  it’s the plaintiff’s fault; the negligent conduct of the ( actually and proximately causes all or part of the ( injury

1. Bars any recovery by the (
2. The (’s negligence is measured by a subjective reasonable person standard

3. Exceptions:

a. Recklessness:  contributory negligence of ( only compared to (’s negligence; contributory negligence is not a defense for a (’s recklessness  (Rest. 2nd  Torts §500)

b. Last Clear Chance Doctrine:  even though the ( was negligent, the ( had and failed to utilize the “last clear chance” to avoid injury to the (.  Davis v. Mann (Eng. 1942)  The (’s negligence becomes irrelevant and the ( recovers completely.

c. By Statute:  if meant to protect a class (s from their own negligence, then their contributory negligence will be disregarded

4.  Imputing Negligence:  A (’s negligence is often imputed (vicarious liability, respondeat superior) and this broadens liability.  Imputing negligence on the (’s side will narrow liability. The court will not impute the negligence of one plaintiff/actor to another when it leaves innocent victims uncompensated.  Today, almost no contributory negligence is imputed.  
a.  Is an action independent or derivative?

Derivative(any contributory negligence is imputed; why should a derivative claim have a higher standing than the claim by the victim?

Independent(the contributory negligence is not imputed

1) Loss of Consortium:  a spouse’s action for loss of consortium is derivative and the victim spouse’s contributory negligence will be imputed to the plaintiff spouse.

2) Wrongful Death:  beneficiary brings suit but decedent contributed to his own death; this claim is derivative

3) Bystander Claim:  In Portee the child’s negligence in getting stuck in the elevator was imputed to the mother seeking damages.

4) A parent’s negligence is not imputed to a child

  

B.  Comparative Negligence:  when a negligent ( recovers based upon the seriousness of their negligence compared to the (’s

(  Pure Approach:  ( recovers the (’s % fault of her damages; doesn’t compare the degrees of fault (preferred by courts)

(  Modified Approach:  compares the degree of fault of the parties (preferred by legislatures) 

--If (’s fault < (’s fault then ( recovers (’s % of fault (“not as great as”)

--If (’s fault is < (’s fault, then ( recovers (’s % fault (“no greater than”)

1. Generally, a (’s fault is compared to the aggregate of the (’s fault (although this is still being debated, and some argue that the (’s fault should be compared to each individual ()

2. Recklessness:

a. In states with pure contributory negligence, recklessness is compared with negligence

b. In states with modified contributory negligence, (’s recklessness can’t be compared with (’s negligence

3. Generally, a ( can’t recover for injuries caused by her own voluntary, intentional criminal act.

a. Barker v. Kallash (1984):  When the (’s conduct is a serious violation of the law, and the injuries for which she seeks to recover were the direct result of that violation, the courts will not grant recovery.

C.  Avoidable Consequences:  (’s recovery may be reduced by failure to mitigate the harm

1.  Failure to get medical damages:  a person has no duty undergo surgery to mitigate damages;  the crucial line is that there is a “recognized risk”, the risk need not be significant or probable to trigger this exception and the ( doesn’t need to explain why she choos to reject the procedure
Hall v. Dumitru (Ill. 1993)

2.  Reasons base on Religious Beliefs:

a. Munn v. Algee (5th Cir 1991):  decedent’s religious beliefs didn’t justify her failure to accept a blood transfusion

b. Reasonable Believer Standard:  (similar to eggshell plaintiff) jury should assess reasonableness of a (’s mitigation efforts according to the standard of a reasonable, sincere adherent of the (’s religious tenets

3.  Anticipatory Avoidable Consequences;  taking action to prevent injury prior to an accident (i.e. wearing seatbelts)(generally rejected by courts

D.  Assumption of Risk:  when the ( voluntarily encounters a known danger and takes the risk on, relieving the ( of liability for his negligence.

1. Requirements:

a. A ( must have knowledge of the risk to assume it.  (If the ( has no knowledge, she may be contributorily negligent for not discovering the risk)

b. A (’s assumption of risk must be voluntary

c. A (’s assumption of risk need not be negligent (i.e. baseball game)

2. Express Assumption of Risk:  parties may agree in advance that the ( need not exercise due care for the safety of the ( (exculpatory clauses)

a. Dalury v. SKI (Ver. 1995):  An exculpatory agreement should be upheld if it is freely and fairly made b/w parties in equal bargaining positions and there is no social interest with which it interferes.

b. Generally, exculpatory clauses for recreation and sports are allowed

3. Implied Assumuption of Risk:  no express agreement

a. One who voluntarily engages in a sport/entertainment accepts the dangers inherent in that sport/entertainment so long as they are obvious and necessary. Murphy v. Steeplechase Amusement Co. (NY 1929)
b. Firefighter’s Rule:  Firefighters and police officers cannot recover damages for injuries resulting from their job and their employment duties.  Zanghi v. Niagra Frontier Transportation Commission(NY 1995).  
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