TORTS II (PLUNKETT)

***ALWAYS SATRT WITH THE NOTION OF WHAT THE GOAL OF ASSIGNING LIABILITY IS…IT IS A FUNCTION OF NEGLIGENCE>STRICT LIABILITY AGAINST COST TO VICTIM ***

I. STRICT LIABILITY

A. DOCTRINAL DEVELOPMENT

1. Davis (see handout)
· Railroad company case

2. Fletcher v. Rylands (landowner builds on his property and floods his neighbor’s)
· Landowner liable despite any negligence on his part

· Application of B=PL not used

· Gen. Rule:  person who brings on his lands and and keeps anything likely to do mischief if it escapes, must keep it at his peril, and is answerable for all the damage that is the natural cause of its escape.
3. Rylands v. Fletcher 
· Introduces the concept of non-natural use into the equation…anything that is not necessary to the condition of the land.
· Note: Similar problem in Texas, and held to a negligence standard b/c water use was a necessary condition of the land.
4. Sullivan v. Dunham (landowner hires blasting crew and tree flies onto a highway where it struck a pedestrian)
· Public policy: when the right to use your land conflicts with the taking away of the rights of others on their lands, the former must yield to the latter.  Safety in the use of public property is better than the private use of land by a single-owner.  

· Ultra-hazardous activity for the implication of strict liability in order to protect people from enjoying the public use of the land.

· Rest. §520: “Dangerous Activity” 
a. existence of a high degree of risk of some harm to the person, land or chattels of others;

b. likelihood that the resulting harm is great;
c. inability to eliminate the risk by the exercise of reasonable care;
d. extent to which the activity is not a matter of common usage;
e. inappropriateness of the activity to the place where it is carried on; and
f. extent to which  its value to the community is outweighed by its dangerous attributes (social utility)
· Positives: very fact sensitive and case specific; Problems: It loses its predictability.

· Social utility acts as a trump card when high; when low, strict liability is favored!

5. Indian Harbor Belt Railroad (rented railroad car leaks toxic chemicals in residential neighborhood)
· Both negligence and strict liability are pled in this case
· Posner determines the railroad is the one responsible for the dangerous activity
· Note: this could’ve been protected by due care!  (garden variety negligence)
· There are some cases where avoidance doesn’t pay…even in strict liability cases.
6. Ford Pinto problem:

· It is more efficient to pay the victims out than to avoid the problem

· Ford could build a stronger product (sherman tank) but it is too costly, and no one would want it…at some point, it becomes inefficient to breach!

7. Chicago flooding problem:

· Due care could’ve prevented the problem…this is not a case for strict liability

· Look to inherently dangerous activity (dangerous per se)?  Balancing of the factors, despite the high social utility!

B. THEORETICAL PERSPECTIVES

1. Costs of Accidents

2. Economic Perspectives 

3. Strict Liability summary:

· If it is true that due care won’t provide incentives for prevention, then what is the purpose of strict liability?  (1) compensate the victim; (2) provide the actor an incentive to relocate the activity; (3) provide the actor an incentive to research (efficiency, safety, handling)

· The victim is the payer when: the risk is already present (e.g., extreme sporting requires assumption of the risk); and in cases where the cause/proximate cause is problematic (e.g., the mink and the blasting case)

· Assumption of the risk: probability of high degree of serious harm is significant.

4. Texas A&M hypothetical:  

· Strict liability or negligence…

· Low social utility, not a common thing, location is irrelevant, resulting harm is great, high degree of risk associated.

· Would due care have prevented?

II. PRODUCTS LIABILITY

A. INTRODUCTION

1. Macpherson v. Buick (collapsing wooden wheel case)
· If the manufacturer is always made responsible for the harm, then the incentive to create a safer product is removed b/c it won’t matter! & it defers costs of accidents back onto the consumers of the products.

· Three types of harm: (1) personal; (2) property; (3) economic (handled by the law of Contracts, not torts).

· Macpherson sues the manufacturer, not the retailer…where does the duty come from?  History of duty w/ dangerous product (poison, circular saw); duty with inherently dangerous products when made improperly (coffee urn, scaffold).

· Macpherson introduces the duty to the consumer regardless of the inherent dangerousness of the product (based on the foreseeability of probable harm)
2. Escola v. Coca-cola Bottling (case of the broken coke bottle & res ipsa)
· Res ipsa is the presumption of negligence that shifts the burden of proof
· Multiple policy concerns for a move away from negligence (lack of reciprocity): (1) manufacturers are in a better position to know possible defects and to prevent foreseeable harm; (2) staggering loss can’t fall on single victim…better to spreadout loss to all consumers through manufacturer liability; (3) discourages marketing of defective products to public by holding them directly accountable.
· New rule: defective products will hold the manufacturer strictly liable for personal injury or property damage (doesn’t matter how the product became “defective”).
3. Ryan v. Progressive Grocery Store (warranty law developing from Contracts)
· Types of warranties: (1) express; (2) implied for normal use; (3) implied for specific use.

· No negligence required in warranty…promise of safety runs with the product to the buyer

· Positives: efficient, concise, uncomplicated.

· Problems: only works with privity (problem with chain of title and subsequent purchasers and bystanders)

4. Henningson v. Bloomfield

· Court applies warranty law to find implied warranty of quality in all products

· Runs with the product directly, and not the contract

***note: both contracts and tort avenues had led to strict liability for manufacturers of defective products that cause harm***

5. CHAIN OF LIABILITY:

· Manufacturer > Wholesaler > Retailer > Buyers & Users

· Wholesaler and retailer must insure their protection through contracts of indemnity

· Users and buyers can still sue the retailers and wholesalers b/c they, in turn, will be in privity to recover from the manufacturer. (This assures the buyers & users a remedial avenue)

· Note: parties other than traditional retailers (landlords, financiers, lessors, franchisers, etc.) are determined based on the availability of avenue available to them (weighing of the policy concerns in Escola)…determined by FUNDAMENTAL FAIRNESS!!

· The goal is to go after the manufacturer who released defective product into the market
6. Greenman v. Yuba Power

· Traynor finally makes his concurring opinion in Escola the law in CA.

7. R §402A: one who sells product in a defective condition unreasonably dangerous is liable without negligence and without privity.
· Unreasonably dangerous adds confusion…no real difference between unreasonably dangerous and defective product (forget about UD)
· 3 ways to have a defect: (1) failure to warn; (2) design defect; (3) manufacturing defect.
8. OVERVIEW OF DEFECTS:
· Who’s responsible: principal ( is the original manufacturer…but courts won’t differentiate between suppliers and manufacturers (POLICY: privity of contract…allow the big parties to duke it out)
· Defining the defect: products are not risk free (not economically feasible)…How much of the risk are we willing to live with, and where do we assign the cost?
· 3 ways of actionable defect: (1) manufacturing; (2) design; (3) improper warning
B. MANUFACTURING DEFECTS (product didn’t come off the line the way it was supposed to…easy to determine that something is wrong!)

1. true form of strict liability

2. Cronin (best example)…too much air gets into the metal and it didn’t perform!

C. DESIGN DEFECTS (perfectly good product is defective in creation or design…something is wrong with the way it performs)

1. INTRODUCTION:
· Started with the “unreasonably dangerous” language of the restatements
· Cronin & Barker (CA) said forget unreasonably dangerous
2. Barker 
· 2 prong test for defective product: (1) consumer expectation; (2) Risk/Benefit (excessive preventable danger).
(1) Consumer expectation: if product fails to perform as safely as a reasonable consumer would expect it to. (MINIMUM/ FLOOR TEST)

Problems: how do you prove reasonable consumer when there are a variety of products?  No allowance for expert testimony.    

(2) Risk/Benefit: if the benefits of the challenged design do not outweigh the risk of the danger inherent in such a design (MAXIMUM/CEILING TEST)

Problems: Ceiling is negligence Plus!  It compares the product not in light of what you should’ve known, but compared to state of the art (what you could’ve known).  Requires extensive expert testimony and complicated evaluation.
3. Soule v. General Motors ((’s ankles are crushed when she collides with another car and the toe pan on her car gives way)
· Defect didn’t cause the accident, but aggravated the injury.

· Here there is need for expert testimony b/c the part of the car is so complex…no reasonable consumer expectation of how a toe pan should perform!

· Jury is given the floor and the ceiling and allowed to choose which one fits

4. Camacho v. Honda (lack of crash bars on the motorcycle allows for greater injury)
· The more open and obvious the defect the less liability upon ( in consumer expectations test (assumption of the risk)

· Under floor test, Camacho loses b/c he knew there were no bars on the motorcycle!

· Risk/Benefit analysis leads to battle of the experts to weigh safety against effciency.

· Notion of crashworthy…defect didn’t cause the crash, but aggravated the injury!

5. RISK/BENEFIT PROBLEMS:
· Rests on the notion of the comparative factors among similar products: (1) cost; (2) advertising (how did you compare yourself to others); (3) utility…normal functional use (what the product is designed to do); (4) benefits as well as risks of competing products (safety vs. function)
· Jury is bombarded by the avalanche of expert testimony disputing the case
· Too many factors to compare and comprehend for a jury
· R (3rd)…takes away consumer expectations test; leaves only Risk/Benefit
· Ortho (CO option)…unreasonably dangerous based on: (a) usefulness and desireability of the product (social utility); (b) safety aspects of the product (likelihood it will cause great injury: PL); (c) availability of substitute product; (d) manufacturer’s ability to eliminate the unsafe characteristics; (e) user’s ability to avoid danger by the exercise of care (assumption of the risk); (f) user’s anticipated awareness of inherent dangers due to general public knowledge or suitable warnings; (g) feasibility of spreading loss by setting the price of the product or carrying insurance.  Essentially a dangerous product standard!
· AZ combines all standards and allows judge, not jury, to determine the liability based on multiple factors.
6. Jones v. Ryobi (alteration case…paper machine w/ removed safeguards)
· What happens when the consumer alters the product you have made?

· Court here ruled that manufacturer was not liable unless the product was modified when it left the manufacturing press.

· They applied the “open & obvious” consumer test to rule against (
· Note: AZ applies the knowledge test for alterations…manufacturer is liable for all known misuses and alterations of the product by its consumers. POLICY: creates incentives for manufacturers to look out for their products on the market & to come up with dangerous products that are unalterable. (Illinois applies known or foreseeable

D. INSTRUCTIONS AND WARNINGS (deals with: (a) instructions on how to use the product; (b) hazards in using the product along w/ inherent risks…safety in use & intrinsic dangers!)  

1. WORDS THAT REDUCE RISK (avoidable risk warnings):  Must be warnings that will reduce the risk when the product can not be designed better. 

· Hahn v. Sterling Drug (Campho-phenique)

· Factors the court will consider when examining adequacy of warning in avoidable cases: (1) adequately indicate the scope of danger; (2) reasonably communicate the extent or seriousness of the harm; (3) physical aspects of the warning must be adequate to alert; (4) whether or not it is necessary to include consequences of not following the warning; (5)means to convey the warning must be adequate.

· The manufacturer has to do more than reasonableness: Did you get the warning to the consumer when confronted with a foreseeable misuse.

· Warnings will not suffice for defects that you could fix, unless you are in a purely consumer expectations jurisdiction.
· There is a presumption of causation, unless the manufacturer can prove that ( wouldn’t have heeded an appropriate warning anyway (shifts the burden onto ().
· Manufacturer must anticipate and warn against misuse  (e.g., flannel night-gown case where it catches on fire.)

2. WARNINGS OF INTRINSIC RISK (unavoidable risk warnings)

· Brown v. Superior Court
E. BEYOND PRODUCTS

1.
Hoven v. Kelble

F. DEFENSES

The original approach: if ( was negligent in discovering a defect, there was no effect, and manufacturer was held strictly liable.  If, however, defect was known and ( knowingly and unreasonably assumed the risk, then he was barred from recovery.  R §402(a) (p. 559)

Later, law was adapted to include duty to protect against foreseeable misuse on behalf of the manufacturer, and bar under assumption of the risk became comparative negligence.  

1.
PLAINTIFF’S FAULT (contributory/comparative and assumption)

· Daly v. General Motors (( drunk, gets into car, and is injured when the door lock breaks and the ( gets injured)
· Plaintiff’s fault is not a complete defense…it only reduces the amount of recovery.
· If no defect, then dump the case…if you find a defect, apportion the fault!
· Economic perspective: 10=deliberate wrongdoing; 0= non-defective product…do we want jury to be mathematicians
· 2 other kinds of apportionments: (1) crashworthiness (if crash is (’s fault, but the defect enhanced, you give him the extent of the defect); (2) where there is action by another ( (should manufacturer be allowed to impose liability.
· Employees do not always assume the risk against the manufacturer (it’s jurisdiction dependent)
2.
PREEMPTION

· Talbott v. C.R. Bard, Inc.
G. DAMAGES: 

1. Special damages (medical and loss of work, past and future)

· Bills for lost work, doctor’s bills, etc. easy to calculate at the time of trial(both past & present)

· Gets complicated with future calculations…how much are they capable of, what will they need (need experts to do this: could he work in a different capacity, could there be an alternative)

· Estimates are made from mortality tables and things like that…

· BUT, discount it by any interest gained by depositing it now and waiting to pay the bills (if damages are $50, $30 will cover $50 when invested)

· 3 keys: (1) experts; (2) guesswork; (3) discount some to present value. 

2. Pain & Suffering

· 2 kinds of damages: (1) survival; (2) wrongful death

(1) survival: bring a case on behalf of the deceased for pain and suffering during their life (30 seconds or 30 years)…$ goes back into the estate

(2) wrongful death: survivor’s claim for loss of consortium, lost wages, etc. 

· Pain & Suffering v. enjoyment of life…(’s say they’re different; ( say they are the same thing.  Should the court award both?

· Pain & suffering requires consciousness, enjoyment of life does not!

· ILL says they are not separate…P & S covers both!

· Ability to experience suffering is a condition precedent to pain and suffering, and loss of the pleasures of life is not a separate category of recovery.  If you can’t feel it…you don’t get it!  (you can’t compensate someone for pain and suffering for something you can’t feel) (McDougald p. 632)

· Pain and suffering is a wild card, hard to figure it out (civil rights strip search?)

· Don’t tell a jury what standards or how to determine…left to their discretion

· Trial court power over excessive damages: (1) remittitur (take this reduced amount or new trial); (2) set aside (if it shocks the conscience). 

· Appellate court power over excessive damages awards is limited to shocks the conscience and suggests passion, prejudice, or corruption. (Seifert p. 614)

3. Attorney’s Fees

· General rule: Each party pays their own attorney’s fees (england: loser pays both)

· Excepetions: Statutes in states cover attorney’s fees; common law

· POLICY: Fees awards force public entities to their knees…b/c you pay all costs if you lose.

· POLICY: Fees also encourage lawyers to take civil rights suits…big payoffs

4. What do we tell juries when calculating damages?

· Should they know about who will pay attorney’s fees?

· Should they know about taxation?

· Should they know about earlier awards they’ve won?

· Plunkett thinks it should be YES (give them the info or don’t be surprised by inconsistent jury awards)!…real answer is NO (generally, the less informed the jury is, the better)

5.  Settlement of claims

· both parties are risk adverse…

· each side gives a percentage of winning…and then he asks how much he thinks they will recover.  

· Then judge comes up with a settlement

6. Bifurcated trial:

· Try the case and see if the product was defective

· Then you try damages in a separate trial

· POLICY: saves time (no liability, no need to figure out damages); if there is liability you encourage settlement b/c they know it’s bifurcated.

· (’s hate this b/c sometimes damages pushes the liability through!

· Some exceptions to bifurcation: won’t work if you can’t tell the liability of you don’t know the damages (e.g., civil rights)  

7. Punitive Damages

· Not awarded to compensate a plaintiff or to make him whole (that is the job of pain and suffering)

· Goal is to punish the defendant

H. INTERSECTION OF TORT & UCC

1.
East River Steamship Corp. v. Transamerica

III. INTENTIONAL TORTS

A. BASIC DOCTRINE

1. INTENT

· Garratt v. Dailey
· 2 part test: (1)intend to cause harm; (2) know with substantial certianty that the injury would occur. (can be inferred from what was done or from what ( said during or after the act)

2. ASSAULT & BATTERY

· Picard v. Barry Pontiac
· Battery: Intentional infliction of harmful bodily contact on another

· Assault: intentional act which puts one in reasonable fear of imminent harm.

3. FALSE IMPRISONMENT

· Lopez v. Winchells Donuts
· False imprisonment is an unlawful restraint of a person’s liberty or freedom of locomotion by an intentional showing of force or expression of authority.
· Illinois court applies the Restatement saying that the restraint can be (1) actual or physical barriers; (2) overpowering physical force, or by submission to physical force; (3) threats of physical force; (4) other duress; and (5) asserted legal authority.

4. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

· Womack v. Eldridge
· 4 part: (1) intentional or reckless; (2) outrageous & intolerable, violates notions of morality or decency; (3) causal connection between wrongdoer’s conduct and the injury; (4) emotional distress must be severe. 

· Jones v. Clinton
5. DEFENSES & PRIVILEGES

· Vincent v. Lake Eerie Transportation
B. GOVERNMENTAL LIABILITY

1. TITLE VII

2. §1983

· Owen v. City of Independence
IV. INTENTIONAL ECONOMIC HARM

A. MISREPRESENTATION

1. INTRODUCTION

2. DECEIT

· Ollerman v. O’Rourke
3. STRICT LIABILITY

B. INTERFERENCE WITH CONTRACT

1.
Imperial Ice v. Rossier

