I. Know the Rules

· Why is it a rule?

· What does it do?

· Does the rule produce the desired result?

Fault

Davis v. Consolidatd Rail Corporation v. Trailer Train Company

· Applies the Hand formula. B<PL 

· Railroad car inspector climbed under the train without blue flagging it.  The train moved without any warning and the inspector was seriously injured.  The D, Consolidated Rail impleaded Trailer Train Company, P’s employer for a failure to appropriately train.  

· The defense of assumption of risk is no longer a complete defense to liability for negligence.  However, it can be a defense if one agrees to engage in a dangerous activity, such as hang gliding or technical rock climbing or riding a high spirited horse and one of the known dangers materialize with no negligence by the defendant.  

· Assumption of Risk can also come into play if the D’s negligence created a danger that was apparent to the P, who nonetheless decided to risk it.  

· Davis knew there was a chance that the train would pull away without warning, but reckoned the chance small (perhaps counting on the railroad to be more careful than it was), and decided to take it.  Such conduct in the face of obvious danger of negligence is the type of assumption of risk that closely resembles contributory negligence which is sometimes called secondary assumption of risk.  

· A basic principle in Torts is to allocate between victim and actor as opposed to laying it all on one, promote a reasonable standard and encourage responsibility.  

· The law takes strangers and imposes a burden to act carefully, if you don’t B is on you.  This course shifts a greater burden on the actor to bear more and more loss to society by A’s activity.  

Strict Liability

· Is not insurance.  The victim bears some of the loss.  

· Doesn’t look at due care.  It does not help because it will always cost more to reduce the risks than the resulting harm times the probability.  

· Ultrahazarduos activities, which means that the probability and loss are high and due care can’t avoid the harm.  

· Uncommon use

· Value to the community doesn’t outweigh it’s dangerous attributes.  

· Strict liability does not force the use of greater care because due care doesn’t matter.  Thus, strict liability forces the consideration of finding another means to perform a dangerous activity or not to perform it at all.  Develop safer technology etc.   

· It also creates more victims, because victims are not sharing the risks such as driving on the highway.  

· We drive up the cost of the business.  Those products that are the result of the dangerous activity are more costly to the consumer.

· Are the dangers and appropriateness to the locality so great that it outweighs its usefulness so that they must compensate the victims?

Fletcher v. Rylands (1866)

Defendant had professionals build a reservoir on his land.  As the result of unknown coal the water leaked out from the D’s land and flooded the P’s.  The P was without blame and the court claimed the D was also.  

General rule:  The person who use or permit others to use, land for the conduct of abnormally dangerous activities are strictly liable for the resultant damages. 

Exceptions:  D can show that the P was at fault or an act of God.  

RS (2nd) 520 “One who carries on an abnormally dangerous activity is subject to liability for harm...resulting from the activity, although he has exercised the utmost care to prevent the harm.”  

Test for abnormally dangerous:

a) Existence of a high degree of risk of some harm to the person, land, or chattels of others.  (P)

b) Likelihood that the harm that results will be great. (L)

c) Inability to eliminate the risk by the exercise of reasonable care. (-B)

d) Extent to which the activity is not a matter of common usage.  

e) Inappropriateness of the activity to the place where it is carried on.  

f) Extent to which its value to the community is outweighed by its dangerous attributes.  (Social utility, if it is so great it may trump the other five parts of the test.)  

· The restatement test is fact specific.  First, it looses predictability with this test.  The actor is never sure if strict liability applies.  

· Policy in favor of strict liability:  It provides the actor an incentive to experiment with methods of preventing accidents that involve not greater assertions of care, assumed to be futile, but instead relocating, changing, or reducing (perhaps to the vanishing point) the activity giving rise to the accident.  (Posner, American Cyanamid).  

Rylands v. Feltcher

General Rule:  When one uses his land for a non-natural use that is dangerous, he is strictly liable for any damage that may result to another’s property.  

Cases against Ryland

Turner v. Big Lake  Tex. (1936)

Facts were similar to Rylands.  Court applied simple negligence not strict liability.  So if the company can show due care the harm falls on the victim. 

Court held: That the different conditions and circumstances negate the application of Ryland.  The storage of water in Texas where it is dry becomes a natural use.  Contrasted with England where there is a rainy climate and therefor the storage of water is not a natural use.  See also Restatement 520 (d)  

Losee v. Buchanan N.Y. (1873) 

Steam boiler exploded and destroyed several of P’s buildings.  

Rejected Rylands because it was not adequate for the industrial society.  

See Sullivan v. Durnham, which distinguishes Losee.  

Brown v. Collins N.H. (1873) - Also rejected the strict liability rule found in Rylands.  

Policy:  Promote development, technology and industry by limiting the risks/liabilities.  Encourage productive use of the land.

Cases adhering to Ryland

Cities Service Co. v. State

Phosphate in ponds escaped when dam broke killing countless fish and inflicting other damages.  Felt that Rylands applied to urban areas because the more crowded it is the greater the likelihood of harm may result from the dangerous use of land.  Therefore, the land was put to an uncommon use, the loss is high and since it is in urban areas the probability increases.  

Environmental issues:  In State Dept. of Env. Protection v. Ventron Corp.  

Sullivan v. Dunham  

Defendant land owner employed two men to dynamite a 60 – foot tree on the land.  The blast hurled fragments on the highway where it struck P’s decedent and killed her.  

· General Rule:   If the right to use one’s land interferes with the beneficial use of the land by another party the former must yield to the latter.  

· The court addressed Losee v. Buchanan which can be distinguished because it was not the result of a voluntary act.  

· The court relied on the Hay case in which the D in order to dig a canal blasted out rocks from its own land with gunpowder and threw fragments against the P’s house.  The court in Hay held that the P’s right superseded those of the D.  

· The safety of property generally is superior in right to a particular use of a single piece of property by its owner.

· The value to the community did not outweigh its dangerous attributes.

Policy against Sullivan:  Building up of towns and cities and the improvement of property.  Any unnecessary restraint on freedom of action of a property owner hinders this.  

Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.

Indiana Harbor Belt Railroad Co., has a K to switch cars from other lines to Conrail.  A car containing acrylonitrile manufactured by American Cyanamid Co., sprung a leak.  The EPA made the Indiana Harbor Belt Railroad Co. pay $981,022.75 for decontamination efforts.  Indiana Harbor wanted American Cyanamid Co. to be strictly liable.

· Analyzed the case by using the six factors in RS 520.

· This accident was the result of a lack of care.  Thus, strict liability should not be applied when by the use of due care an accident can be avoided.  Furthermore, the principles of negligence are sufficient to deter the accident from occurring.  

· General Rule:  The manufacturer of a product is not considered to be engaged in an abnormally dangerous activity merely because the product becomes dangerous when it is handled or used in some way after it leaves his premises, even if the danger is forseeable.
· The goal of strict liability is to encourage relocation or researching better ways to do things.  We are asking them to do it better.

Torchia v. Fisher

The court held the owner of a stolen airplane liable for ground damage under a statute construed to create “absolute liability.”  

Laird v. Nelms

Held that the federal torts claims act did not permit recovery against the government on a strict liability standard.  

Defenses:  

· RS 523:  P’s assumption of risk of harm from the activity “bars his recovery for the harm.”  If P knowingly or voluntarily assumes the risk.  P is not barred from recovery if he drives along a public highway knowing that a magazine of explosives is adjacent to the highway and they explode, injuring him.  However, if a flag man warns him of an impending blast and asks him to wait, but he refuses, he voluntarily assumed the risk, knowing of the impending explosion. 

· RS 524:  Cont. negligence is not a defense to strict liability except when the P’s conduct involves “knowingly and unreasonably subjecting himself to the risk of harm from the activity.”  Which is probably considered a voluntary assumption of risk.  

Handguns:

Burkett v. Freedom Arms

A person shot during a jail break sued the manufacturer of the weapon used by the escaping convict.  The court held that strict liability for abnormally dangerous activities did not extend to the marketing of handguns.  


Kelley v. R.G. Industries 


Court decided that strict liability was consistent with public policy for a delimited 


category of handgun manufacturers, which includes Saturday night specials.  


The legislature later overruled Kelley by passing legislation that protected gun 


manufacturers when their guns were used for criminal activity.  


The voters in D.C. overwhelming adopted legislation similar to the decision found in


Kelley.  

Products Liability

· Why not make manufacturers insurers?

· Drives up cost.

· Disincentive for making products.  

· Must differentiate from the people who misuse the products.

· The legislature does not want to deal with the issue, so they leave it for the courts to address it.  Common law issue.  

· Three types of product injury.

· Personal injury 

· Property damages

· Economic loss – Is not included in products liability.  

· Products liability law does not concern itself with economic loss.  It is left up to K law to deal with it.   

· Policy for Products Liability:  To protect the victims without pushing producers out of the market.  

Why do we make the manufacturer strictly liable?

1. R and D

2. protect the user. 

3. Limit the use by increasing the cost.

MacPherson v. Buick Motor Co.

The manufacturer sold a vehicle to a retailer who then sold it to the consumer/plaintiff.  A wheel of the car crumbled and the P was thrown out and injured.  The wheel was not made by the D Buick, but was bought from another manufacturer.  There was evidence that the defect could have been discovered by reasonable inspection, which was not done.

· The car was not inherently dangerous, but through analyzing the precedent Cardozo established that it became inherently dangerous because it was imperfectly constructed.  

· General Rule:  If the nature of a thing is such that it is foreseeable to place life and limb in peril when negligently made, it is then a thing of danger.

· Although the manufacturer sold the car to the retailer who then sold the car to the buyer, the manufacture has a duty to the buyer regardless of privity since this is a tort action and it was foreseeable that the retailer would sell the car.  
· If the product is negligently made and causes personal injury or property, there is no need that the product itself be inherently dangerous.   

· Relied on Devlin, where the workman used the scaffold and were injured and the manufacturer sold the scaffold to their boss.  
· Relied on Statler, where coffee urn “was of such a character inherently that, when applied to the purposes for which it was designed, it was liable to become a source of great danger to many people if not carefully and properly constructed.  
· Both causes of the harm were not inherently dangerous but became so because it was reasonably certain that it would place life and limb in danger when negligently made.  

Why not just use negligence?

· Because of the problems with proof and evidence.  

· Because we don’t care about it.

Escola v. Coca Cola Bottling Co. of Fresno

P was injured when handling a bottle of coke.

· The court applied res ipsa.  But this can be overcome through evidence that due care was used.  Therefore, it is a lower standard than strict liability.    

· Traynor concurrence:  Do not use negligence/res ipsa because public policy requires the compensation of victims harmed through defective products.  

· Traynor’s Rational:

· Lack of reciprocity, which means the manufacturer is in a better position than the consumer to understand the risks.  

· The products are in the market place and the public is encouraged to purchase them. (stream of commerce)

· Can’t have loss fall on victim because they are not prepared to meet the costs or consequences. 

· It discourages the marketing of defect products and encourages research and development.  

Hypo:

Statute proposes manufacturers of products that cause harm are liable for all such harm.  

Problems:

1. Every time the product injures manufacturer pays, therefore, no incentive to make product safer.  

2. Makes manufacturer insurer of consumer safety.  

3. Consumer does not want to pay for easily avoided accidents.  

Statute can be improved by adding the word defective.  Manufacturers of defective products that cause personal injury or property damage are liable.  

Defective:  After you use it you say there is something wrong with it.  We don’t care why it is defective but that it is defective.    

Henningsen v. Bloomfield Motors

Defective steering mechanism caused the car to spin out of control.  

There is an implied warranty of fitness for products that reach the hands of the buyer.  

· Disclaimers are void as against public policy.

· No more privity requirement.  

Implied warranty (K) and negligence (torts) give birth to the notion that if you manufacture a defective product that causes harm then pay for it.  Not absolute liability but for defective products.  

What are Warranties:  A promise or guarantee of the product that it has certain features.  

Express – When the company makes claims about its products.  

Implied – Warranty of fitness for the individual.  

Warranties can also come from the retailer.  

Problem:  

Supplier to:

Supplier to:    Manufacturer to Wholeseller to Retailer to Buyer Maybe to Bystander.   

Supplier to: 

· Retailer to Buyer

· Bystanders and users becomes involved.

· What are we trying to do?  We are aiming at the manufacturer.  

Why place a liability burden on the retailer?

· Want retailers to setup K that indemnify themselves from liability thus forcing the manufacturer to produce a safer product and protect the public from defective products.  

· Also what if the manufacturer is a foreign company cannot be reached.

· What about bankruptcy?  

· The retailer will weed out manufacturers from the market who are possibly going to go insolvent.  

Franchisors, lessors, and rebuilders for the manufacturer are retailers and strictly liable. 

These groups have a connection with the manufacturer so they can influence the quality of the product.

Financiers, landlords, and dealers in used goods are not strictly liable.  

 These groups are in no condition to influence the manufacturer of the product.  

Defective Products

A defective condition is one not contemplated by the ultimate consumer, which will be unreasonably dangerous to him.  Comment g to RS 402A.  

Product Defect?

· Depends on how much risk we are willing to take with the product.

· It is not negligence nor absolute liability nor strict liability.  But instead manufacturers do not have to be perfect but be the best they can be.  

1.  Manufacturing defect – Something that produces an unsafe condition because it deviated from how it was designed.  Quality control misses.  The design of the product is not lived up to.      

2.  Design defect – Takes a good product from the plant that came out the way the manufacturer wanted but its defective because the design is bad.  It does not provide what the consumer expects.

3.  Warnings:

A. Instructions on the box are no good.  

B. Intrinsic risks. 

Manufacturing Defect:

· True strict liability.  

· Makes product and gets it wrong. 

· We compare the product with the manufacturer’s standards.

Design Defect:  

1. RS 402:  Unreasonably dangerous.  (rejected by California)

· Sounds too much like negligence.  

Barker v. Lull Engineering Company

P, Barker was seriously injured when he was operating a loader to lift limber to the top of a second story building.  In order to do the P had to use it on terrain that was sloped.  The loader began to tip and P jumped out but was injured when he was hit by a piece of lumber.  

· P claimed that the loader was defective by design for several reasons.

· The employment cannot be sued because they are protected under workers comp.    

Test:  

1. The product has failed to perform as safely as an reasonable consumer would expect.  

· Dumps negligence.

· We care about what the user expects.

· This test is a minimum, but only a beginning a floor not a ceiling.  

· It is a floor because you cannot always rely on the consumers knowledge, you can’t call experts to testify concerning what is ordinary.  

2. If the product’s design proximately caused the injury and that on balance the benefits of the challenged design do not outweigh the risk of danger inherent in such design.   

· Rejected the unreasonably dangerous standard found in RS 402.

When to use the Tests:

· When the it is simple use Ordinary Consumer.  

· When it is complex use Risk Benefit.  

· When not sure use both.  

2. Product fails to perform as safely as a reasonable consumer would expect.  Used in cases of ordinary knowledge as to the product’s characteristics.  

Disadvantages:  

· The consumer may not have expectations when the fact pattern becomes complicated (Soule v. GM)


· What are the reasonable expectations of the ordinary consumer?

· It hurts the manufacturer when the expectations are high and they may be unreasonable.  

· This is a floor not a ceiling.

This is a warranty/Contract analysis.

3. Risk-benefit/Excessive Preventable Danger Test:  

(Can be used by the jury when the consumer would not know what to expect because they would have no idea how safe the product could be made.)

· Asks: Would a safer alternative be available at a reduced risk.

· Used in complex cases.  

· It is a ceiling.

· What must be shown: 

1. The balance of risks v. Benefits.

2. Alternatives were available. (Compare Comparables, can’t compare a pinto with a Cadillac)  You cannot skew the test otherwise you will have absolute liability, and consumers bargain for some risks.   

a. Marketplace (Custom)

b. Experimental

c. Ideas

· You prove this stuff through experts. 

Must analyze what the Manufacturer knew and when they knew it.  

· Based on manufacturer as an expert.  

· Hindsight, what they did know and should known at the time it left manufacturers hands. 

· Arizona Hindsight:  What they knew or should have known, including the present.  This basically makes the D the insurer.  

Four Factors:

1. Cost (Could it have been made safer for a little more money)

2. Warranty (Your pitch compared to others)

3. What is it designed to do

4. Benefits of competing products

Criticism of Risk-benefit:

The jury hears a mountain of evidence and then chooses.  

Soule v. General Motors Corporation

Plaintiffs ankles were badly injured when her GM car collided with another vehicle.  P sued GM, asserting that defects in her automobile allowed its left front wheel to break free, collapse rearward, and smash the floorboard into her feet.  

Three Questions:

1.  May a product’s design be found defective on grounds that the product’s performance fell below the safety expectation of the ordinary consumer, if the question of how safely the product should have performed cannot be answered by the common experience of its users?  

2.  Did the trial court err by giving an “ordinary consumer expectations” instruction in this complex case?  

Answer: 

1.  No, the ordinary experience and understanding of a consumer cannot reasonably expect a car’s frame, suspension, or interior to remain intact in any and all accidents.   

2.  Yes the court erred by giving the consumer expectations test in this complex case.   

· Consumer Expectations Test:

1. The manufacturers product failed to perform as safely as an ordinary consumer would expect.

2. The defect existed when the product left the manufacturer’s possession.

3. The defect was a ‘legal cause’ of P’s enhanced injury.

4. The product was used in a reasonably foreseeable manner.    

Compare Ortho Test with the RS dangerous activity test.

Ortho Test (507, 508), The Judge does not like the test.

1. Utility (how useful is product to society)

Negative:  The more useful the more we forgive.

2. Safety (how likely is the risk of harm and how great is that harm)

Negative:  Confusing

3. Substitution (is there a better alternative)

4. Better way? (can we eliminate a lack of safety)

5. Can the user get out of trouble with due care?

Negative Affirmative Defense, does not belong.

6. Feasibility of spreading the loss, by setting the price of the product or obtaining liability insurance.  

Negative:  Affirmative Defense, does not belong.

This is close to the test of “shockingly dangerous”  

Burden of Production:  Who has to produce the evidence.  

Burden of Persuasion:  On any given issue in the trial who has the burden to prove it.  It is not very important in a civil case, because it is based on the preponderance of the evidence. 

Camacho v. Honda Motor Co.,

P was injured in an accident on his motorcycle and sued Honda for an absence of crash bars to protect the legs made the product defective under a strict liability analysis.  

· Crashworthiness Doctrine – A motor vehicle manufacturer may be liable in negligence or strict liability for injuries sustained in a motor vehicle accident where a manufacturing or design defect, though not the cause of the accident, caused or enhanced the injuries.  Doctrine stems from the foreseeability of an accident when driving a car.   

· Applies the risk-benefit test because the consumer can’t expect a motorcycle to be safe.  

· In Ortho Co. Test, The Judge is not happy with it. 

Dawson v. Chrysler Corp.  (pg. 514)

P was crushed after car skidded and wrapped around a pole.  Claimed that if the sides were firmer it would have better protected the P and would have only cost $300.  But if they do this it will cause front and rear end collisions to be worst and then they would be sued by those in front and rear end collisions.  Thus, making the manufacturer the insurer.  

· The Judge should have said that the benefit from the front and rear are more frequent, he should not have let it go to the jury.  There is no perfect design and we cannot make them an insurer.  
Denny v. Ford (pg. 515)

Court held that claims under tort and warranty are not identical – that one is “subtly different” from the other. 

The car was designed for offroad and was a good 4X4 but would tip over on the highway.  

· The Court found that it was not defective under tort principles because of the benefit for offroading.  

· Under Consumer expectations test/warranty principles, it breached an express warranty of fitness.  The Company advertised it as being suitable for the highway.  

Risk-Benefit v. Negligence

Risk benefit termed the Negligence Plus Test, but not just negligence because it is based on what you should have known.  The Court looks at the state of the art and could anyone have done better.  We are looking at what the actions and decisions of the reasonable manufacturer.  

This is considered a negligence plus test/tort principles

Plunkett’s Test for Product Liability and Design Defect:  

Negligence plus not Strict Liability:

1. Manufacturer held to be as smart as anyone in the field/an expert.  

2. Manufacturer has to keep eye on product in the world.  If a problem fix it and WARN.  

3. Protect Consumers against Folly. (Open and obvious defects fail the consumer test, but this is different, you look at risks and benefits and the consumer can win if there is a better way.)

· When you have misuse and open obvious, these things alone cannot destroy the case, but it may affect the outcome, these things won’t automatically produce summary judgement.  

4.  Live up to consumer expectations.  

5.  Do not use hindsight and it must be knowable.  

Policy:  

1. Increase research and development, which is a good outcome.  

2. This test takes Learned hand and due care into the equation.  

How can we argue defective designs with cigarettes, above ground pools or alcohol.  

Consumer expectations does not work because of issues with safety.  

There are two possibilities:

1. Courts can say we are not the legislature and cannot outlaw products, therefore it passes the test and we have to let it go.  

2. Redefined alternatives.  (Compare a BB gun to water gun, basically makes manufacturer an insurer.)

Modified Products:  

Jones v. Ryobi 

P’s employer modified a small printing press after the manufacturer delivered it with the shield.  P’s hand became caught in the press and was seriously injured.  P sued manufacturer.  

· General Rule:  When a third party’s modification makes a safe product unsafe, the seller is relieved of liability even if the modification is foreseeable.  

Three possibilities for third party modifications:  (Depends on the state)

1. No liability regardless of forseeability or knowledge. (Missouri in Jones case)

2. Liability if manufacturer knew of modifications.  (Arizona in Piper Case)

3. Liability if reasonably foreseeable regardless of knowledge.  (Illinois) Test:  If a product that is inefficient with the safety features and if the safety features are easy to remove.  

Duty to Warn

· The manufacturer may limit liability by stating how to use the product safely and to warn against misuse. 

· In order for the victim to take the recovery and the actor to take the loss there has to be fault.  

· Policy:  

· Manufacturer is in better position than consumer, this is the reason for the increased duty. 

· It gives the consumers the knowledge and let them make the choice.   

· Implication:  If I manufacturer give you consumer my information of how to use it, I put you in as good as position as I am, and you can choose.  If I am good than I won’t be responsible.  Full disclosure should mean no liability.  

· What does the law do when the manufacturer chooses to warn rather than fix?  

If you sue for a failure to warn, you lose.  

Under consumer expectations you may lose. 

Risk benefit the manufacturer may lose.  

Categories of Risks for which to warn:

1. Avoidable risk:  The use though proper or improper has avoidable risks.  (ex. don’t use hairdryers in the shower)

· Can’t be avoided by a better design.

· Can be avoided by warning.

2. Unavoidable risk:  Can’t avoid them. (ex.  Cigarettes, just make them aware of what they can do to you.)  

· There are some things that are just unavoidable.

Why give consumers the choice:  

1. Shifts loss to the victim by giving warnings.  

· Information puts manufacturer and consumer on even level.  

Hahn v. Sterling Drug, Inc.  

Kid ate campho-Phenique, and became seriously ill, suffering injury. 

· It was an avoidable risk.  

· Since it was avoidable, we say warn, put Hahn’s on manufacturer’s level.  

If the risk is avoidable the manufacturer should warn because it does not really cost them anything to level the playing field.  

1. Tell how to use the product safely.

2. What is a misuse.  

3. What to do if it is misused.  

Adequacy:

The adequacy of the warning may be a question even when P did not read the warning given.  (Johnson v. Johnson Chemical Company – Court held that the intensity of the language used was only one factor, and prominence was the other.)

Pittman v. Upjohn Co Test:  

1. Warning must adequately indicate the scope of the danger.  

2. It must reasonably communicate extent or seriousness of the harm that could result from misuse.  

3. The physical aspects of the warming must be adequate to alert a reasonably prudent person to the danger.  

4. A simple directive warning may be inadequate when it fails to indicate the consequences that might result from failure to follow it.

5. The means to convey the warning must be adequate.  

Pictures:

· They may be helpful in overcoming language barriers, especially useful if used by a global distributor.  

Campos v. Firestone Rubber (New Jersey)

If it was foreseeable that migrant workers who do not speak english would use the product the company may be required to use pictures.  

Ramirez v. Plough (Ca.)

Rejected a claim that safety instructions had to be in Spanish when manufacturer advertised in Spanish in areas predominately Spanish speaking. 

Misuse:

· Warnings may be needed if the misuse is foreseeable.  

· The issue is:  Did you get the warning to the people about what to expect and what to do in a foreseeable misuse.  

Learned Intermediaries:

· May be used as an exception to the duty to warn.

Learned intermediaries such as Doctors and Employers can sometimes be relied upon to convey warnings. 

Bulk Suppliers:  When one company supplies a product in bulk to a large enterprise where it will be used by many workers, this may be an exception to the duty to warn.  

· Transferring the duty to warn to the employer limits compensation to the victim because of workers compensation. 

· However, the P and L must be analyzed when relying on a learned intermediary.  If the P and L are high the company should not rely on the employer to warn.  

Adams v. Union Carbide 

GM was a sophisticated buyer in the case of TCI.  There was no way to expect Union Carbide to tell everybody. 

· If the D (bulk supplier) knows that the employees or consumers are not being warn they may be found liable.  

Causation: 
Raises the question of whether the user would have acted differently if there had been an adequate warning. (note 10 pg. 530) 

· Some Courts have required the victim to prove that casual element.  

Heeding Presumption – D must show that the P would not have heeded the warning.  It is presumed that the P would heed warnings.  Requiring the manufacturer to show that the P would not have heeded an adequate warning.  

· The presumption is proof.  

· The heeding presumption with avoidable risks, brings us as close as we can to strict liability.  
Unavoidable Risks:

· The minute you use it you subject yourself to the risk.  

· If the risk is open and obvious there is no point in warning.  

If it is not open and obvious:  

1. Insurance (worst)

· If product harms then you are liable, knowledge is irrelevant.  

2. Negligence (least)

· Knew or should have known.

3. Strict liability (middle)

· Known or knowable.

· You must know everything out there, company is the expert, must know state of the art.  Here it is just information.  Get the consumer to the companies level. 

Policy:  when drugs are beneficial they should be allowed out on the market even though there is no knowledge of the all the risks.  

· Prescription drugs are not subject to the design defect test.  

Brown v. Superior Court (Abbott Laboratories)

P developed cancer after her mother took DES during pregnancy in order to prevent pregnancy.  

Rule:  A drug manufacturer should not be held strictly liable for injuries caused by prescription drugs as long as the drug is properly prepared and accompanied by warnings of all known or reasonably knowable dangers.  

· The Court refused to look for a better prescription design.  Prescription drugs received special treatment.  

· The consumer expectation test is also out because the physician is the consumer.  

· There is no design defect/strict liability for prescription drugs.  

· Policy:  Don’t stop producing drugs, we need to encourage them.  

· But they are still held to known or knowable to put us on the manufacturers level.  

Carlin v. Superior Court of Sutter County

P brought an action for damages against manufacturer, Upjohn, for failing to properly prepare and/or warn of the dangerous propensities of Halcion.  Claims that manufacturer failed to warn about the known or reasonably knowable dangerous propensities of its product.  

· The manufacturer is considered an expert in the field.  

· They must warn against things they know or are scientifically knowable.  

What if a company discovers a new and better technology and thus has products on the market that are not as safe as the new design?  

Nothing.  Want to encourage research and development and not to penalize the manufacturer.  

If you discover that a old product has unexpected problems that you did not know about, and know you do, what do you do?  

1. Report it and warn.  

2. Notify the consumer and retailers.  

Asbestos (542)

The court essentially made the manufacturer an insurer of their product by focusing on the product instead of the fault of the manufacturer.  Beshada v. Johns-Manville Products

Inherently Dangerous Products

· You cannot compare them to alternatives.  

Two Groups:

1. High risk/high benefit – Prescription Drugs.  

· Known or knowable

· No defect analysis

2. High Risk/low or no benefit – Cigarettes

· We cannot do a manufacturing defect analysis.  

· No design defect analysis because what do you compare them with.  

· The only requirement is warning and warn adequately.

Cigarettes 

· P’s attempted to bring claims based on a defective design because the manufacturer added additional ingredients to the cigarettes such as nicotene.

· Preemption allows the cigarette companies from being sued for a failure to warn because they are told what they have to put on their labels by the federal government.  Cipillone Case.    

Why do we make the manufacturer strictly liable?

1. R and D

2. protect the user. 

3. Limit the use by increasing the cost.

If the P wants to knowingly take on the serious risk then let them.  This is the way that warnings work.  

The way cigarette companies were sued is by those who were not users but inhaled second hand smoke.  

Defenses

RS 402A Comment:

· Contributory negligence of the P is not a defense when such negligence consists merely in a failure to discover the defect in the product, or to guard against the possibility of its existence.  

· Assumption of risk is a defense if the user or consumer discovers the defect and is aware of the danger and nevertheless proceeds unreasonably to make use of the product and is injured by it, he is barred from recovery.  

· Comparative Negligence where the P knowingly but foreseeably misused the product or continued to use it after discovering a defect, most courts have allowed comparative negligence principles to be used to reduce the P’s recovery.  

Daly v. General Motors Corporation

P was in an accident and the door to his car opened causing him to fall out and suffer fatal head trauma.  The P was intoxicated and failed to lock his door and use his seat belt.  Jury ruled in favor of the D.   

· Court concluded that the trial court should not have allowed evidence of intoxication because it is not relevant to the issue of products liability.  

· Court concluded that evidence of a failure to use the safety equipment allowed the jury to believe that P’s negligent conduct completely barred recovery.  

· This Court would allow the failure to use safety equipment as a reduction of the damages but not a complete bar.  

The whole safety design must be considered to determine design defects.

· We are offsetting strict liability by negligence.  But if it is negligence plus we can do it.  

If there is a defect what can the Plaintiff do?

1. Fails to discover defect – Can get away with this.  

2. Negligently use the product – Is a defense

3. Recklessly uses the product – Is a defense

4. Assumption of risk – Is a defense

· The P still has to prove that the product is defective then the defense will reduce the amount of damages.  

How to apportion who bears the loss? (pg 567 n.4, 568 n.6)  

1. No help

2. Standards

· Economic perspective:  10=deliberate wrongdoing; 0=non-defecective product.  Under this we want the jury to be mathematicians.  

· Crashworthiness:  If crash is P’s fault, but the defect enhanced, you give him the extent of the defect.   

· Third Party interference:  Should a manufacture be allowed to limits its liability because there was another P.  

· Employment:  What if the employer alters a product and the employee is injured, can the employee go after the manufacturer.  Cremeans – The suit was allowed because the employee did voluntarily assume the risk when he was doing his job, and the employer altered the product.  Ohio passed legislation saying that a showing that the victim “expressly or impliedly assumed the risk” is a “complete bar.”

Preemption

· Key question:  When does the federal government rule trump the state rules?

· In order to determine preemption the statute must be interpreted.  

1. Is it expressly preempting?

2. Is it impliedly preempting by occupying the field?

· Congress has power it must be clear with no other interpretations possible, and the federal courts try to find a way to apply state law.  Our government works on Comity (courtesy among political entities) and the feds should not bully the states.  See Lohr v. Medtronic

3. Conflict preemption.  If it is opposite of what the state law is.    

· Policy:  We do not want to subject a manufacturer to inconsistent duties.  

In order to interpret a statute you must look at the clear words.  If it is not clear what it is saying, you must look to the intent of the drafters.  What did Congress intend? 

Talbott v. C.R. Bard Inc.

P’s mother died during an angeoplasty procedure when cathater failed to deflate.  There was a criminal verdict that found that the D had committed fraud in order to get FDA approval.  

Holding:  The language of the statute showed that there clear intent to preempt state statutory tort law.  Thus the state claim was barred because of express preemption.  Since the FDA had a remedial scheme by bringing a criminal suit the P’s were not able to bring a state tort law claim.  

Lohr v. Medtronic

The P sued for harm sustained when D’s pacemaker failed and had to be removed in emergency surgery.  The pacemaker was a “substantial equivalent” of a grandfather pacemaker.  As a result it never underwent the intensive premarketing approval process.  

· The Court held that claims for negligent manufacture and failure to warn were preempted but that claims for design defect and strict liability were not preempted.  

· The approach is that courts do not like to imply that Congress is preempting the entire field.  

Damages

· Attempts to make the person whole.  Return them to the state they were in before they were injured by using money.  

· Deter or prevent conduct that is not wanted.  

· Punishing the D comes up from time to time.  

Damages become a matter of guess work and estimates.  

Special Damages:  

Past:

Medical bills

· What about private insurance?  Medical bills can still be recovered under the collateral source rule because the D will not receive the benefit of payments made from a third party for the benefit of the P.  However, the P may have to pay back the insurance company if it contains a subrogation clause.  The attorney will probably try and negotiate with private insurance if it contains a subrogation clause because the private insurance would not have recovered if suit was not brought.  

Lost pay plus interest

Future:

· Requires experts to determine things such as future medical bills, will they work, what type of work etc.   

· You may also use guess work.  (mortality tables)

· Discount the sum to present value.

Lost pay:

· how much are they capable of earning.

· number of years worked.

· promotions, etc.

· It must be discounted to its present value based on a table similar to the lottery.  

Medical Bills

· Use Experts.  

Pain and suffering
· Pain and suffering is a “wild card” and it hard to figure out because we don’t know what to tell the as to how to figure the damages out.

Excessive Awards

· Remitittur -  take this new figure or have a new trial, or 

· Set aside/new trial

Standard:

Shocks the conscience.

Seffert v. Los Angeles Transit Lines

Rule: An appellate court can interfere with the jury’s award of damages on the ground that the judgement is excessive only if the verdict is so large that it shocks the judicial conscience and suggests passion, prejudice, or corruption on the part of the jury.

Survival action: You can bring a case on behalf of the deceased for pain and suffering occurring prior to death – thirty years or thirty seconds does not matter.  The money goes into decedent’s estate.

Wrongful death: Survivor’s action – compensate for loss of consortium and services.

“Pain and suffering” v. “Enjoyment of life”

Are they the same or different? Do we award both.

P & S requires consciousness

EL does not require consciousness

In Ill., the Judge says they are not treated separately.

Rule: An ability to experience suffering is a condition precedent to pain and suffering damage.  Loss of the pleasures of life is not a separate category of recovery.  Loss of enjoyment is placed in the category of pain and suffering. McDougald v. Garber (page 632)

Attorney’s fees 

· General rule: each party pays its own attorney fees

· Exception: reimbursed according to statute, or special case

· One policy: encourages attorneys to litigate Civil Rights cases.

What to tell juries when they are considering damages:

Should they be aware of taxation of the award?

Should they be instructed on attorney’s fees and who pays them?

Should they be instructed on the range of earlier awards?  

No.  The jury is not told any of this information.  

Plunkett’s objection: give them the information.  Otherwise do not be surprised if awards are inconsistent.  

Settlement: 

· Both sides are risk averse because the plaintiff has to be realistic.

· Each side presents a percentage of what they think their chances of winning is.

· The P presents what he thinks his damages are.

Bifurcated Trial

Try the liability first and let a jury decide if the product is defective.

Then, try damages in a separate trial

Policy -- Federal courts love to do it.

· Saves time

· If there is liability, there is a greater chance for settlement because it scares the defendant.

Plaintiff does not like it, because sometimes high damages push the issue of liability.

Exception – sometimes a bifurcated trial will not work if you cannot determine the liability until you know the damages.

Punitive Damages

· Not awarded to compensate or make the plaintiff whole.

· Its purpose is to “punish” the defendant.

· In states that permit punitive damages the jury has total discretion on whether to award them.  
· The trouble is that sometimes the numbers become huge.  Need tort reform.  
Rule:  Standard comes down to agrivation or outrage where the defendant has been guilty of oppression, fraud, or malice, express or implied. Taylor v. Superior Court  
Or a deliberate disregard of others.  
Tort Reform:

· D concealed a paint touch up and P sued, the jury awarded 4 million dollars.  Alabama S. Ct. 2 million, U.S. Supreme Court reversed laying out a three part test:  

1. Need to figure out the degree of reprehensibility of the act.

2. Look at the disparity between the harm and the amount of punitive damages.

3. Were there are civil penalties involved consider what the criminal field would do

This is a workable standard and the damages were knocked down to 50,000.  

· We want punitives to hurt so we should figure out the net worth of the individual and punish accordingly.  However, juries sometimes won’t understand that one case in not a cure all and large verdicts will hurt everyone, because companies pass it one.  

Intentional Harm

· The actor must intend the tort. 

Garratt v. Dailey

Five year old pulled out the chair and the P broke hip when she went to sit down. 

· The Court determined what intent means.  

· A battery would be established if in addition to the P’s fall it was proved that, when Brian moved the chair, he knew with substantial certainty that the P would attempt to sit down where the chair had been.  

Battery:  The intentional infliction of a harmful bodily contact of another.  

· It can be an unpermitted offensive contact with an object attached to or identified with another’s body, is sufficient to constitute a battery.  Picard, (Camera)

Two Part Test for Intent:  

1. Intending to cause the result.  

2. Know with substantial certainty that the injury will occur.  

· Minors can have intent no special rules.  

· We prove intent by looking at what was done and what the P said or did while doing it or afterwards.  

Rule:  The intent necessary for the commission of a battery is present when the person acts, knowing with substantial certainty, that the harmful contact will occur.  

· The key is knowing with substantial certainty.   

Parents liability for Children:

1. When they are on notice of the child’s tendencies.  and 

2. know or should know that an occasion has arisen causing for their exercise of control.   

· Courts generally read the insurance policy against the insured so there may be a chance to recover.  

Assault and Battery 

Assault:  A physical act of a threatening nature or an offer of corporal injury which places an individual in reasonable fear of imminent bodily harm.   Picard v. Barry Pontiac-Buick, Inc. (P charged that an employee of the D assaulted her when she was taking pictures of him.)

· If you threaten a person that if they don’t stop you will harm them, that is generally not an assault.  It may however result in another tort for intentional infliction of emotional distress.

· Intentional infliction of emotional distress

Intend the result and know it is substantially certain to cause emotional distress.  

Recklessly causing the result is when one doesn’t care and it is highly probable to result.  

Winchells Donuts

Employer threatened employee of stealing, Court held employee was not falsely imprisoned because she was not compelled to stay, no one said that she could not walk out.  

Imprisonment:  Any unlawful exercise or show of force by which a person is compelled to remain were he does not wish to remain or go were he does not wish to go.  

False Imprisonment:  Actual or legal intent to unlawfully restrain an individuals personal liberty or freedom of motion by words alone, by acts alone or both.  You must conclude that you better not move or dire consequences will result.  (This Tort is fact specific)

· If the employer would have said stay or your fired, this is false imprisonment.  

· 5 ways an action can bring about the required confinement:  (Restatement 2nd 38-41)
1. Actual or apparent physical barriers.  

2. Overpowering physical force, or submitting one to physical force.  

3. Threats of physical force.  

4. Other duress.  

· Duress usually means that you override a persons will.  It is not just pressure, it is more than just moral pressure.

5. Asserted legal authority.  

· It is essential that confinement be against the defendants will

· Moral pressure is not enough.  

Hypos:  

Conditions:  The room is unlocked.  

Questions to analyze:

1. Which changes the scenario of Lopez?

2. Do any restrain liberty or freedom of motion?

A. You can’t leave until I say so.

· Illinois looks at the restatement test.  Is this considered other Duress?  

· It may be enough for the jury.  

B. You won’t leave until you confess.  

C. If you leave you are fired.  

D. We will talk about stealing.  

Answer:  A, B, C can go to the jury to determine facts.  A is the strongest case and D is the weakest.   
Womack v. Eldridge

P was a private eye and took a picture of a guy in a roller rink who worked at the same roller rink as a guy who was convicted of molestation.  The picture was shown to the children and they denied any molestation.  The had him subpoenaed into court.  He sued for emotional distress without physical injury.  
Test for emotional distress unaccompanied by physical injury:  

1. The wrongdoer’s conduct was intentional or reckless.

· This element is satisfied where the wrongdoer had the specific purpose of inflicting emotional distress or where he intended his specific conduct and knew or should have known that emotional distress would likely result.  

2. The conduct was outrageous and intolerable, it offends standards of decency and morality.  

· This requirement is aimed at limiting frivolous suits and avoiding litigation in situations where only bad manners and mere hurt feelings were involved.  

3. There was a causal connection between the wrongdoers conduct and the emotional distress.  

4. The emotional distress was severe.  

Jones v. Clinton Test:  

1. The D intended to inflict emotional distress or knew or should have known that it was the likely result of his conduct. 

2. The conduct was extreme and outrageous and utterly intolerable in a civilized society.  

3. The Defendants conduct was the cause of the P’s distress. 

4. The P’s emotional distress in nature that no reasonable person can endure.  

Policy for making a high standard is to discourage frivolous lawsuits and since emotional distress cannot be seen to provide some evidence of the harm.  In society we need to accept some harm and some emotional distress.  

Title VII

No person shall be refused a job, fired or not promoted or forced to work under conditions that prevent employment from being employment on the basis of race, gender, etc.  

Requirements to file under Title VII:  

1. Your client must first file a complaint with the EEOC.  

2. Must set forth in the complaint who it is being brought against and a conscience and accurate statement of what discrimination the P has experienced.  Must be brought within 180 days of the last discriminatory act.  

3. The EEOC will try and settle.

4. If they have not they will send a right to sue letter to the victim and they must do so within 90 days.  

How to Prove a Violation of Title VII:

· In order to determine if one was discriminated against the burden is placed on the defendant to show why they did not hire them.  

Need to Show:

1. Protected 

2. Qualified for the position

3. Did not receive job

4. Someone else not a member of a protected class received the job

The D must show a non-discriminatory reason. 

Plaintiff then must show that the non-discriminatory reason was just a pretext.  

· Policy behind Title VII:  Power has to be shared, citizens must be able to share power and have economic opportunity.  

Sexual Harassment:

1. Quid Pro Quo – 

· If you don’t perform sexual favors your job is on the line.  (the threat was made) 

· (The 7th Circuit says that the threat is enough.)  

and

· There must be a threat that is carried out.  

or

· If you submit you have a civil rights claim.  

2. Hostile work place – 

· Quid Pro Quo with no adverse consequences.  It can come from a supervisor or co-workers and you can quit and sue.  

· Note Case:  Baskerville v. Culligan International Co.  pg 827 (Posner 7th Cir.)  Mere adolescence is not enough.  

When are companies liable for the actions of its employees?

Under Quid Pro Quo:

1. When it is a supervisor involved. 

and 

2.  An adverse employment action.  (demoted, etc.)

· Policy:  When people are placed in positions of authority which allows them to discriminate by hiring or firing, the company will be held responsible. (strict liability)

Hostile Work Environment:  (Negligence Standards)

1. Did not supervise carefully.  

· Sensitivity training

· Company policy

or 

2. If P can show that they brought it to the employers attention and they did nothing. 

· Places burden on the P to act.  

or 

3.  If it is one of the top dogs.  (Strict Liability)

· This is harder because the employer does not have anything tangible to investigate.  

Affirmative Defenses under HWE:

1. Due care and supervision.  

2. P had the opportunity to correct but did not do it.  

Misrepresentation  

· Intentional Economic Harm.  

· Deceit or Fraud is when the misrepresentation is intentional and the fact is material.  

· There is no duty to disclose facts in a negotiation.  
Policy:  Misrepresentation law tries to square information between the parties.  The more equal the playing field the less actionable.  Vulcan (Learned Hand)

3 ways to define intent: 

1. Know that it is false.

2. Know with substantial certainty that it is false. 

3. Recklessly – Don’t know and don’t care.  

· Add recklessly because people rely on what is being told to them.  It is being told to them to make them do certain things.  Therefore the playing field is not level.  

Material Fact:

Rule:  You cannot misrepresent something other than an existing material fact.   

1. A fact is material if to its existence or non existence a reasonable man would attach importance in determining his choice of action in his transaction.  Restatement § 538(2) (objective test)
2. The maker of the representation knows or has reason to know that it is important, even though a reasonable man would not regard it as so.  (subjective test)
Vulcan Metals Co. v. Simmons

Involving claims made concerning a vacuum cleaner.  The company made numerous representations about the product to get Vulcan to buy it.  

Rule:  An opinion is a fact, and it may be a very relevant fact.  

· Most opinions from experts are considered facts.  

Test:  Can a rational person rely on it and did the D know the P was relying on it.  

· We need to distinguish between mere puffery and a reliable opinion.  A lot of it relies on the relationship between the two parties.

Courts are more prone to find actual misrepresentation if the playing field is uneven.  

· The seller has more info than buyer.  

· Seller has a fiduciary relationship.  

2 Rules:  

1. When there is equality and we have an opinion it is harder to make the opinion actionable.  

· May rely on how reasonably available the information is.  

2. When there is a fiduciary duty, ie. attorney/client, the case is more actionable, because we can’t make a lay person an expert.  

Could there be a lawsuit for misrepresentation when a person remains silent?

Maybe. When there is a duty:    

1. Latent defect that is known.  (Ollerman)  

2. Partial disclosure. 

3. Actively conceals the defect.

4. Relationship between the parties

· Expert

· Fiduciary

· Person with superior knowledge

Inspection:  

There is no lawsuit if there is an option to inspect.  

Suppose that the seller does not know and the inspector does not discover something that is seriously wrong?  Who is responsible?

Not the seller because this is an intentional tort.  The expert or inspector not liable if they did a reasonable inspection and was not negligent.  Thus the buyer picks up the cost.  

· Exceptions:  Ollerman and if they miss it through a reasonable inspection and the seller knows about it.  

· As seller give full disclosure, as buyer demand an inspection.  

Reliance

Nader v. Allegheny Airlines, Inc., 

Nader was bumped from a plane because by the time he arrived other confirmed passengers on the overbooked flight had already been seated.  He claimed that the airline misrepresented its policy concerning “confirmed” reservations by not informing passengers that it engaged in overbooking.  

· The Court denied the claim because Nader was too sophisticated to claim that he relied on the airlines statements.  

· The Test becomes a subjective and objective, both must be satisfied.  

Damages:

3 basic values:

1. actual

2. represented value

3. value it would have if been if representations were true.  

Two Rules:

1. Out of pocket.

2. Benefit of the bargain.  

Hypo:  Say the actual value of something is $10 and you buy it for $12 because of misrepresentation you believe it is worth $14.  The out of pocket cost of damages is $2.  The benefit of the bargain to the sell is $4.   

Intentional Interference with Contract:

· You need a contract between two people and you have to have an interloper, who knows about the K and sets out actively to interfere with this Kual relationship for his/her own reasons and thus causes a breach in the K.  

· It does not matter if the K is at will.  The difference is in the measure of damages.  

Rule:  Most jurisdictions hold that an action will lie if the use of moral, social, or economic pressures, to breach a K, in themselves lawful unless there is sufficient justification for doing so. 

Justification:  Exists when a person induces a breach to protect an interest that has greater social value (health, safety, and good morals) than ensuring the stability of the K.  

Imperial Ice 

Imperial Ice Co. v. Rossier

Imperial Ice bought out Coker’s ice business.  They make an agreement with Coker that Coker will no longer sell ice in the area.  The claim is that Rossier caused Coker to breach its K with Imperial Ice.  

· Restraints on trade are disfavored, so you want to get an injunction against the interfering party. 

What needs to be shown for a case of intentional interference with K:

1. You must know of the K

2. Interfere

· Affirmatively/actively do something to drag them away.  

3. Cause of the breach.  

Hypo:  

P develops contracts with roofers, electricians, heating with the idea that he takes a commission.  He is a representative and he sells the services as a unit, package.  A huge company Edison has a monopoly for electricity and they are the biggest building trade user in Illinois.  They find out that the P represents these people.  In K for consolidated Edison “we have not used a broker”.  The VP of Edison calls in the P and says why are you representing these people.  We have these people under K’s and they cannot be brokered.  The P says “I am not a broker.”  The VP says that he will send a letter to companies that says that P is representing companies from con Edison and they cannot broker.  The P says “No if you send that they will think that I am bad and I am not.”  Just tell me and I will not come to you specifically.  The VP ignores him and sends a letter.  P sues on intentional interference with a Kual relationship.  

What does the case turn on?  

· If it is justified or not because it is obvious that con Ed interfered.  

The best argument for Con Ed:

1. There is a fine distinction between broker and representative.  

2. We are a monopoly and we have the obligation to get lowest possible price,  we don’t want to pay brokers because it drives up the price.  

The Court found liability:  They said to Con Ed that the interest that they are protecting is praiseworthy, low prices.  But that has nothing to do with the P, just bar the P from your premises, you stuck your noise into a relationship and got him fired.  All three courts found for P.  The justification is good but not good enough to interfere.    

