Torts Outline


I. Negligence Principle

A. Historical Development of Fault Liability

1. Tort Subsidy Theory – Law changed from strict liability to negligence to promote commerce and shelter business from high liability costs.

a. Rebuked by Schwartz rebukes in anthology pp. 81.

b. Schwartz – switched because strict liability was ambivalent and confusing, and negligence is more distinct and more capable of extended application. Casebook pp. 23.

2. Negligence v. Strict liability  (Trespass v. Case/log theory/pp. 30 Prosser)

a. Strict liability – A little less than absolute.  It is applied to products w/ defects that injure consumers if they are using them properly.

b. Brown v. Kendall (two dogs) – Switched from a strict liability standard to a standard based on negligence (If act was lawful and D used ordinary care, no liability).  

i.          Decision is disputed as to why he did so. (Industrial Rev.)  

ii. Ordinary v. Extraordinary care.  

iii. P has burden of proof to show D had a lack of ord. care.   

3. To whom should we shift the loss. 

a. Should we pass some or all?

b. Saul Levmore – All societies have tinkered with not letting loss lie where it initially falls.  anthology pp. 59-80.

c. Gov. through social insurance.  

i. Can cause a lack of resources or moral hazard.  Less incentive to avoid injuries.

ii. Passes on to the consumer

d. Private insurance. (1st and 3rd party)

i. passes the cost on to consumer

e. Injuror - can include a person or product manufacture who passes cost on to consumer.

B. The central concept

1. Standard of Care

C. Negligence is defined as the failure to use reasonable precaution to avoid forseeable dangers.  Adam v. Bullock (trolley wire)

· No previous incidents

· No custom disregarded

· No special danger at the bridge warned the trolley line.

D. What is Reasonable Precaution? determined by the formula that if the burden of precaution is less than the probability of the accident occurring (circumstances) multiplied by the loss if it where to occur. (U.S. v. Carroll Towing). B<PL Learned Hand formula.

· Coase theory – In a perfect economic system, two parties would not need the legal system to resolve issues because the most efficient system would lead them to negotiate with each other.  The goal is to limit the social costs.  The role of government should be to limit the friction (tans. Costs).

2. The Reasonable Person – No a subjective test, but an objective one based on the norms of the community as the people of the community envision them to be.

· Holmes:  The Common Law – The law does not take into consideration the infinite varieties of temperament but sets forth a standard of the “average man.  Each person is treated as one who ought to have foreseent the danger, whether they are intellectually capable of it or not because of the inconvenience that his conduct causes to his neighbor.  The external standard is used without regard to motive.

E. The Role of Judge and Jury

1. The Role of Judge and Jury in General – early on there was disagreement over who should determine the standard of care, the judge or the jury.  Holmes felt that after years of experience, the trial judge should be able to increasingly make the decision himself and even direct the jury when he feels it necessary to use one.

a. B&O RR v. Goodman (Contributory Negligence): “When standard of conduct is clear, it should laid down by the Courts once and for all…”—Holmes.

b. Pokora v. Wabash: When the standard of conduct is not clear, it is a matter for the jury—Cardozo wants the jury to have a bigger role.  He disagrees with Holme’s dicta in Goodman and states that the facts of life often overtake rules laid out by the court.

c. Andrews v. United Airlines (the role of the jury; the airline may not have met the conditions of Carrol Towing Test or may not have met what some other airlines have done in protecting its passengers – Transition to custom.): 

· common carriers are held to a higher standard because the patron is surrendering control, and paying the common carrier to insure their safety. 

· The jury, no doubt comprised of airline passengers, is equipped to consider whether United Airlines had a duty to do more than warn.   

2. The role of custom

a. Trimarco v. Klein (glass shower door busts causing injury, industry custom was to replace with new material): Custom as evidence is acceptable, but not conclusive; the jury must determine the reasonableness of it. (Holmes comment, pg. 59)

b. Jury must decide

· Cost effective to make safe the conditions

· Availability of technology

· Dynamics of the growing custom to use the technology.

c. Notes:  

· Just because some industries use it does not mean it is the best way.  If a defendant can demonstrate that (1) there is a safer way, (2) there is a feasible alternative, or (3) that there is substantial cost that may have adverse social impact, they may be able to escape liability (from a law review article).

· Also, the improvement in many instances must be shown to have the purpose of preventing the harm suffered by a Plaintiff.

3. The role of Statutes

a. Martin v. Herzog: Jury is to decide if the statute was violated and if violation contributed to the cause of the accident.  Jury should not decide the standard of care that the safety statute requires.

b. Other notes on this case

· Case of contributory negligence

· The court ruled that violation of a safety statute is negligence per se

c. Tedla v. Ellman: If a statute does not specify a standard of care, but merely codifies or supplements a common law rule, or where a statute is intended to promote public convenience or safety, then in the absence of clear language it is not negligence as a matter of law to violate it if a person is safer by violating it.
F. Proof of negligence (P must show that D’s conduct fell below the reasonable standard of reasonable care)

1. Negri v. Stop and Shop: Constructive Notice + Causation = prima facie case for negligence.  Circumstantial evidence of constructive notice of an un-remedied dangerous condition sufficient.

· Constructive notice: Notice with which a person is charged by reason of the notorious nature of the thing to be noticed, as contrasted with actual notice of such thing.  That which the law regards as sufficient to give notice and which is regarded as a substitute for actual notice. Notice presumed by law (duty to perform) to have been acquired by a person and thus imputed to that person.

2. Gordon v. American Museum on Natural History: 

a. Just because a dangerous condition existed, does not prove constructive notice; 

b. Elements of Constructive Notice

· The dangerous condition must by visible and apparent, and

· It must exist for a sufficient length of time prior to the accident to permit defendant to discover and provide remedy.

3. Byrne v. Boadle (Barrel falls out of second story of shop causing injury to a passerby.  Witness testify only that a barrel fell, nothing else): The trial court judge charged invoked res ipsa loquitor, meaning the thing speaks for itself.  This allows the jury to make and infer that an accident would not ordinarily occur but for negligence on the part of defendant.  Thus, placing the burden on the defendant to prove otherwise.

4. McDougald v. Perry (Tire flying off of truck): Conditions for res ipsa: 1) Exclusive control, 2) By and large the accident would not have happened, but for somebody’s negligence.  

5. Ybarra v. Spangard (P wakes from an appendix operation with an injury to the shoulder): The unconscious P does not have to prove which specific D or instrumentality caused the injury – presumption invoked after previous non-suit.  Condition 3 added to res ipsa: injury must not be a result of any voluntary action or contribution by plaintiff.

6. Elements of Res Ipsa Loquitor – Presumption of Negligence
a. Defendant had exclusive control of instrumentality or agency of harm at time of injury

b. No injury would have occurred but for somebody’s negligence

c. Injury must not be result of an voluntary action or contribution by plaintiff

d. Burden of Proof is on the defendant because defendant is presumed to be in a better position to know what happened.

G. The Special Case of Med Malpractice

1. Sheeley v. Memorial Hospital: 

a. National Standard displaces the similar locality rule in duty to use degree of care and skill that is expected of a reasonably competent physician in similar circumstances.

b. Modern Technology enables better communication and education regarding what the customs of the industry are.

2. Connors v. University Associates in Obstetrics: For non-obvious med mal, expert testimony may be used in conjunction with res ipsa.

a. The jury needs to be educated in order to be able to know enough to draw the inference of negligence. 

3. Korman v. Mallin: 

a. Reasonable Patient Rule displaces the professional standard

b. The scope of disclosure is measured by what a reasonable patient would need to know in order to make an informed and intelligent decision about the proposed treatment.  

c. Informed consent test is that “material risk determined by:

· the nature and risk of the procedure and 

· the trier of fact must decide whether the risk would have been something the patient would have considered in decision to consent. Exceptions: emergency situations and therapeutic grounds.

II. The Duty Requirement:  Physical Injuries

A. Introduction

B. Obligations to Others

1. Harper v. Herman: Social host owes no duty of care to a third party with whom he has no special relationship.

· However, if a person relies on another to warn or protect because of some transaction or promise made by the first party, a duty exists.

2. Farwell v. Keaton : 

a.  A common undertaking creates a special relationship and duty in which there is an implicit assumption that one will come to the aid of other when his own life is not in peril.  

b. Once voluntary assistance has begun, isolating victim from the intervention of others, a duty has begun to take reasonable care. [Dissent says that moral obligation should not be elevated to a legal duty.]

3. Strauss v. Belle Realty Co.: Defendant may be liable for negligence only when it breaches a duty owed to the plaintiff.  Because the defendant did not have a contract with the plaintiff, there was not duty owed, and therefore no cause of action. 

a. Policy: to protect providers of public service from a barrage of litigation.

b. Dissent: Prior to excusing the company from liability, they should have to establish that “crushing liability” is a real issue.

4. Randi v. Muroc: D owes a duty of care to an unidentified third party when fraud or misrepresentation to a second party is cause of a foreseeable injury.  (School District gave only positive recommendations)

C. Obligations to control the Conduct of Others – General Rule is that there is no duty to control the conduct of others.   Burden is on the P to prove a duty.

1. Randi v. Muroc: the injury to the P was foreseeable so that the School District had a duty to provide no misrepresentations.

2. Tarasoff: A therapist has a duty to warn persons who are foreseeably victims of his patient’s conduct.  Professional duty to warn 3rd parties of foreseeable harm. 

· In some jurisdictions, there is no professional duty to warn unidentified third parties. Reisner v. Regents of the University of California; Thompson v. County of Alameda.

3. Vince v. Wilson: Car sold to a non-licensed drugee.  Negligent Entrustment – requires that entruster knew or should have known why entrusting was foolish or negligent. A person who knowingly enables an incompetent driver to purchase a car may be liable.
4. Reynolds v. Hicks: Minor drinks at defendant’s wedding then drives and crashes into defendant.  

a. Exception to the general rule that social host owes no duty: there may be a commercial host liability (ex. Bar or Tavern owner).  

b. Dramshop act is generally universal.  Dram Shop Acts impose civil liability on commercial establishments that serve intoxicated patrons who subsequently injure others. 

c. In Az., there is no social host liability.

D. Landowners and Occupiers

1. Traditional Categories:  Licensee, Invitee, Trespasser

a. Licensee:  social guests and visiting relatives; duty to protect from dangerous conditions of which possessor is aware.

1.  Carter v. Kinney(Bible Study, slippery ice) – social guest is an licensee

b. Invitee:  

· Enters by express or implied invitation for some purpose related to activities or interests of land occupiers; 

· Duty to protect from foreseeable dangerous conditions according to actual or constructive notice.

· Licensee can change their status by entering into areas that are not related to the purposed for which they were invited.

c. Trespasser: Uninvited; no duty to undiscovered trespassers; but same as to an invitee if the trespasser is discovered and tolerated.  Attractive Nuisance Doctrine (children)

d. Modern trend is that landlords are liable to injuries to 3rd parties if they promise to make repairs and fail to do so within a reasonable time.

2. Rowland v. Christian: Movement away from traditional categorical approach to standard negligence principles.  Reasonable effort to avoid harm to persons on owner’s or renter’s property, whether invitee, licensees, or trespassers.  Court reversed summary judgement.  This is a minority view.

3. Williams v. Cunningham Drug Stores, Inc:  (customer killed by fleeing robber)  

· Merchant’s duty of care does not include providing armed, visible, security guard to protect customers from the criminal acts of 3rd parties.

· Merchant is not insurer of customer’s safety in unforeseeable situations.

· Merchant has no duty to make store safer than that experienced in the community at large.

· Policy – No people taking situations into their hands

E. Intrafamilial Duties

1. Zikely v. Zikely (New York) – Child severely burned when mother leaves him unattended near hot bath water.  Rule: Court rules that there is no cause of action against a parent for negligent supervision of their children.  Over-caution created by liability is too much of a burden for parent.

2. California Approach – Gibson v. Gibson; test -- a ordinarily and reasonable parent would have done is similar circumstances.

3. Children can always bring an intentional tort action against parent.

F. Governmental Entities

1.  Riss v. City of New York – After asking for and refused police protection, P was attacked by her stalker.  Rule: No municipal liability for failure to provide special protection to a member of the public who has repeatedly been threatened with personal harm.

 a.  Exceptions

1. an assumption by the municipality through promises or action, of an affirmative duty to act on behalf of the party who was injured.

2. knowledge on the part of the municipality agents that inaction could lead to harm.

3. Some form of direct contact between the municipality’s agents and the injured party.

4. The party’s justifiable reliance on the muncipality’s undertaking.

d. Policy – protect the government from liability when performing a governmental function.

2. Friedman v. State of New York – P sideswiped on a viaduct causing her to cross into oncoming traffic. P alleges negligence.

a. ABSOLUTE DUTY RULE WITH QUALIFIED IMMUNITY

· Municipality liable if studies are plainly inadequate or 

· If there was unreasonable delay in remedying the highway.

H. Federal Torts Claims Act:  Government waived all immunity to non-intention torts with exceptions

a. No jury trials

b. No punitive damages

c. Ferris Doctrine – armed forces, injury sustained during military operations are immune.

III. Duty Requirement:  Non-Physical Harm

A. Emotional Harm

1. KAC v. Benson – P sues for emotional harm after being by HIV-infected doctor; Court rules that actual exposure to HIV needed

a. W/in a danger zone of physical impact – objective inquiry

1. Plaintiff must have been in some actual personal physical danger caused by defendant’s negligence.  p. 228

2. Reasonable fear for safety

3. Severe emotional distress with attendant physical manifestations
b. Objective standard retained so that the availability of affordable medical, dental, and malpractice insurance and not to deplete the coffers for fatal AIDS victims.

2. Gammon v. Osteopathic Hospital – Son receives deceased father’s leg from the hospital.  The bag was supposed to contain father’s personal items.  

a. Distinguished from KAC: P was not exposed to personal injury.

b. Rule:  A person can collect for negligently inflicted psychic distress not accompanied by physical injury.

c. Harm must be reasonably foreseeable

3. Portee v. Jaffee – P’s son got stuck in an elevator.  P witnessed the failed rescue effort.  Bystander case.

a. Court used the Dillon, but reversed the order and added one more step to determine the harm in order of importance as follows:

· Closeness of P’s relationship to the victim

· Direct sensory observation of the harm while happening

· Proximity to the actual cause of harm

· Severe Mental Trauma must accompany observation

4. Johnson v. Jamaica – lost baby.  Parents sue for emotional harm.  Court rules that Parents were neither bystanders nor in the zone of danger.  Rule: there is no cause of action for indirect “psychic injuries.”

B. Wrongful Birth and Wrongful Life

