TORTS REVIEW

04-17-01 Barbri

Negligence:

Standard:

1) Duty

2) Breach

3) Causation

4) Damages

Everybody is liable of intentional torts, including children

Duty:

1) Foreseeable Plaintiff:  duty of care is only owed to a foreseeable (
*Common Hypo:  The Unforseeable Plaintiff (Palsgraff)(there will be negligence towards a clearly foreseeable plaintiff, but somebody else is injured

a. Cardozo’s Approach to the Foreseeable Plaintiff:  was the plaintiff within the foreseeable zone of danger of the negligent conduct?  

b. Andrew’s Approach:  if negligence towards one person, injures a second person then the second person is a foreseeable plaintiff.

2) Standard of Care:  what is the duty (applicable standard of care)?

*Going to be several suits, usually with a different standard of care

a. Reasonable Person:  (objective test)  measure the (’s conduct against what would be expected from a reasonable person

i) EXCEPTION:  Physical Characteristics/Disabilities:  to the extent that the ( has (and is aware of) a disability, then the standard is a reasonable person with that disability.

b. Children:  

i) Under 4:  incapable of a negligent act

ii) Reasonable Kiddie Standard: (subjective test) what would have been done by a child of like age, experience, intelligence, gender…

iii) If engaged in adult activity, hold child to the adult standard

c. Professionals:  a reasonable professional in same or similar community

i) Specialist:  expertise increases the standard of care

d. Common Carriers/Inn Keepers:  plaintiff (must be a passenger or guest) only needs to show slight negligence

e. Owner-Occupier: 

i) ( must be an owner/occupier or has privity with one

ii) injury must occur on the land

iii) What type of entrant was it?

--Undiscovered Tresspasser:  no duty

--Any other kind:  keep going

iv) Was the injury the caused by an activity or dangerous condition?

(  activity:  anything done on the property

(  dangerous condition:  defect in the property 


--If caused by an activity:  standard of care is Reasonable Person


--If caused by dangerous condition:  type of plaintiff controls the standard of care:

A. Discovered Trespassers:  responsible for artificial condition involving risk of serious injury that the owner-occupier knows of (i.e. trap)

B. Licensee:  responsible for dangerous conditions that the owner-occupier knows of

(  licensee:  person who comes onto land for his own benefit with permission; social guests

C. Invitee:  responsible for dangerous conditions the owner-occupier should know of; duty to make a reasonable inspection of the property to find these dangerous condition

(  invitee:  person who enters land for the benefit of the owner-occupier

v) Two ways to discharge this duty:  notify the ( or make it safe

*Of course it wasn’t made safe the ( was injured!  Look for adequate warning.

*Most states:  no liability for extremely obvious dangerous conditions (so obvious it has an inherent warning)

f. Statutory Standard of Care:  

*Must be a statute in the fact pattern

i) Statutory standard prevails over the Reasonable Person Standard

ii) Standard:

--( must be part of the “protected class”

--statute must be designed to prevent this type of harm

*Write about it even if the statute doesn’t apply

*If the statute doesn’t apply, use a different standard of care

iii) If statute applies, then negligence per se
*Even if negligent per se, must still cause damages to be liable





--EXCEPTION:  when compliance would be more dangerous then non-compliance





--EXCEPTION:  when compliance would be impossible

Negligence Infliction of Emotional Distress:

1.  Need some physical injury or manifestation

2.  Zone of Danger:  ( must be within the zone of danger of the (’s conduct

3.  Modern Trend:  close relative who perceives the injury

Affirmative Duty to Act:  generally, no duty to act

Exceptions:

1.  Relationship Exception:  b/c of a relationship there is a duty (family member, employers-employees, buddies)

2.  Duty to Control Third Persons:  


a.  The ( has the right and ability to control the third person


b.  Knew or should have known of facts that should have motivated ( to control the third person.

Breach:  negligent conduct

1.  ( failed to meet the standard of care

*A fact discussion

Res Ipsa Loquitor:  unclear that there was negligent conduct (a breach)


1.  Only use when ( can’t show that there was negligent conduct


2.  Must show:

a. this wouldn’t have happened if somebody wasn’t negligent

b. the ( was probably the negligent actor

c. the ( was not contributory negligent

Causation:

(  direct cause:  uninterrupted chain of events b/w negligent conduct and injury


1.  The result is almost always foreseeable

(  indirect cause:  after first negligent act, but before injury, there is an intervening affirmative act by third person or an act of God.

1.  Actual Causation/Causation in Fact: Did the (’s conduct actually cause the injury?


*Must treat it first; if it doesn’t exist then don’t have to treat proximate causation

a. “But For” Test:  but for the (’s negligent conduct would this accident have occurred?

*Take into account the circumstances:  if the ( didn’t act negligently would the accident still have occurred

b. Substantial Factor Test:  if the (’s conduct was a substantial factor in causing the injury then the ( is liable (i.e. two motorcycles spooking a horse); negligence of both defendants caused the injury

*both defendants were negligent in their conduct

c. Alternative Causes Test:  (Summers v. Tice)  both actors negligent but only one could have cause the injury;  burden of proof shifted to ( to show who caused the injury or they are both liable

*both defendants were negligent in their conduct

2.  Proximate Causation:  way to let a negligent ( off who actually caused an injury based on lack of foreseeability
a. If the result is unforeseeable, then the ( is not liable.

b. If the result is foreseeable, then the ( is liable.

1) EXCEPTION:  In an indirect cause case, if the intervening act was an unforeseeable intentional tort or crime, the first ( can go even thought the result was foreseeable

3.  The Eggshell Plaintiff:  take the plaintiff as you find her

a. This is NOT an “unforeseeable” injury case(all you have to foresee is an injury; you do not have to see its extent

Damages:
1.  Take the plaintiff’s person and property as you find it

Negligent Defenses:

Today, most systems are comparative negligence systems.

Contributory Negligence: if ( is in any way contributory negligent, the ( is not liable for anything.

(  knowing contributory negligence:  one sees the risk and unreasonably, voluntarily takes it on.  (In this hypo, assumption of the risk is also applicable)


*Write about BOTH knowing contributory negligence and assumption of risk

(  unknowing contributory negligence:  ( doesn’t see the risk; she is just careless

(  Last Clear Chance Doctrine:  ( is contributory negligent, but claims it shouldn’t be counted b/c the ( had the last clear chance to avoid the accident

Comparative Negligence:  if ( is in any way contributory negligent, the (’s liability is reduced by the percentage of the (’s negligence

--Not a good defense to reckless tortious conduct 
Implied Assumption of Risk:

1. Standard:

a. Knew of Risk

b. Voluntarily took it on

2.  Not in a comparative negligence system, but is applicable in contributory negligence state

Strict Liability:  liability without fault by the defendant

Types of fault:  negligence, recklessness, intentional

For policy reasons, can purse a tort in certain circumstances when ( was not at fault

1. Standard:  same as negligence, except the standard of care is replaced by an absolute duty to make it safe

2. Defenses:

a. Majority:

i. Knowing Contributory Negligence (by () is a complete defense

ii. Unknowing Contributory Negligence in not a defense at all (complete recovery)

b. New Trend:  apply comparative negligence analysis

3. Common Hypo

a. Animals:  one free bite for domestic pets and then strict liability applies; dangerous, exotic animals strictly liable from the get-go

b. Ultra Hazardous Activities:  usually a super careful person engages in an ultra hazardous activity; disregard is carefulness b/c this is liability without fault

Products Liability:  an area of tort law which includes all suits where a consumer sues a product manfucturer under negligent, strict liability, or warranty theories

Negligence as the theory:  

1. Types of negligence in a products case:

a. Negligent Design:  all the products are wrong

b. Negligent Manufacture:  this one is wrong b/c it was made defectively

c. Negligent Warnings:  there should have been a warning; there was one but it wasn’t adequate

d. Negligent Inspection:  not properly checked.

2. Anyone within the foreseeable zone of risk, including bystanders, can sue as a plaintiff

3. Who can be a defendant?

a. Manufacturers:  almost always

b. Retailers:  almost never

Strict Liability as the Theory:

1. Type of conduct is not important

2. Restatement:  unreasonably dangerous condition which causes the injury

3. Plaintiff:  within foreseeable zone of risk

4. Defendant:  everybody

*Indemnification principles apply

1. Adequate warnings generally insulate from liability

2. Feasible Alternatives Approach:  if the defect could be cured for a minor amount of $ compared to the risk, then it should have been cured and warnings will not save you (i.e. Hand Formula)

3. Where the product use is incidental to the performance of a service, then strict liability doesn’t apply

