TORTS SHORT OUTLINE


Negligence (Duty and Breach)

1. Accident foreseeable?

2. Did actor owe a duty to victim?

3. What was the standard of care?

4. Did actor breach duty by falling below standard of care?

Causation

1. Actual Cause

a. But For

b. Substantial Factor

c. Alternative Causes (Summers v. Tice)
2. Proximate Cause

a. Eggshell Plaintiff

b. Secondary Harm 

c. Foreseeability of type of harm (Polemis, Kinsman)

Damages

A.  1st Person Damages

1. Medical Expenses

2. Future Medical Injury

a. Reasonable medical certainty that will have a future injury

3. Medical Surveillance

a. Future injury serious

b. Reasonable and necessary to test for early diagnosis

c. W/o toxic exposure, would not have needed testing

4. Lost Opportunity:

a. (’s conducts “more probably then not” (51%) caused ( to loose opportunity

b. Damages measured by % lost opportunity

5. Emotional Distress

a. Must be within Zone of Danger

b. Physical Manifestations?

c. If present physical injury, no manifestations req’t

B.  3rd Person/Bystander Damages

1.   Bystander Emotional Distress (Portee, Dillon)
a. Relationship to Victim

b. Contemporaneous Perception (including proximately)

i. NY—Must be w/in Zone of Danger

d. Severity of injury to victim

e. Results in emotional distress

6. Loss of Consortium:  loss of companionship, love, care, affection, sex

a. Spouse 

b. Unmarried Couple (if are mutually dependant and share the regular chores of daily living)

c. Child (must be economically & socially dependant on parent)

DEFENSES

1. (’s negligence (Contributory Negligence)

a. Is victim’s negligence imputed to (? 

2. Assumption of Risk

a. Knowledge of danger

b. Voluntarily takes on risk

3. Failure to Mitigate Injuries

a. Medical Damages: no duty to mitigate if there was a risk (Secondary Harm)

b. Thin Skull Rule: failure to mitigate based on religious beliefs generally okay

