TORTS I

I. Introduction

A. Hammontree v. Jenner (automobile accident w/ seizure)

II. Negligence Principal

A. Historical Development

1. Schwartz

2. Brown v. Kendall

B. The central concept

1. The Standard of Care

a. Adams v. Bullock

b. U.S. v. Carroll Towing

2. The Reasonable Person

a. Holmes, The Common Law

C. The Roles of Judge and Jury

1. General

a. Baltimore & Ohio Railroad v. Goodman

b. Pokora v. Wabash Railroad

c. Andrews v. United Airlines

2. Role of Custom

a. Trimarco v. Klein

3. The Role of Statutes

a. Martin v. Herzog

b. Tedla v. Ellman

4. Proof of Negligence

a. Negri v. Stop and Shop

b. Gordon v. American Museum

c. Byrne v. Boadle

d. McDougald v. Perry

e. Ybarra v. Spanguard

5. Medical Malpractice

a. Sheeley v. Memorial Hospital

b. Connors v. University Associates

c. Korman v. Mallin

III. The Duty Requirement: Physical Injuries.

A. Intro

B. Obligation to Others

a. Harper v. Herman

b. Farwell v. Keaton

c. Strauss v. Belle Realty

C. Obligation to Control the Conduct of Others

a. Tarasoff v. Board of Regents (Univ. of Cal. psychologist fails to warn 3rd party of harm)

· Court departs from general rule that no duty owed to 3rd party

· Exception in this case:  Professional duty to warn 3rd party of foreseeable harm

· Dr. should’ve breached his confidentiality to warn 3rd party about the actions of his client.

· Protective privilege ends where public peril begins

b. Randi v. School District (Recommendation letter written to next school)

· Departure from gen. Rule that ( owes no duty to 3rd party

· Duty owed to 3rd party where harm is foreseeable….

· Writing of letters of recommendation have the duty not to misrepresent facts when the misrepresentations would present a foreseeable risk of injury to third persons.

c. Vince v. Wilson (Ace Auto and grandma sued for letting grandson drive car)

· Negligent entrustment theory…requires showing that the entrustor knew or should have known some reason why entrusting the item to another was foolish or negligent.

· Court also uses the Rest. to hold those who sell chattels responsible to those directly or to 3rd party for who they have reason to know would be foolish

d. Reynolds v. Hicks (Wedding hosts responsible???)

· Commercial hosts are generally liable for the actions of their guests, even to actions with a 3rd party.

· Social hosts are generally not liable for the actions of their guest upon 3rd parties.

· Difference between commercial and social host liability.

· Here…no duty was owed by the (’s in this case

· BUT>>>social host liability differs from state to state

D. Landowners and Occupiers

General Rule:
Categorical approach:

(1) Trespasser (enters or remains unlawfully)

No duty to undiscovered; but, if discovered & tolerated..same as licensees.

(2) Lincensee (enters or remains w/ permission)

Duty to make safe or warn of the dangers of which possessor is actual aware.

(3) Invitee (enters or remains by express or implied invitation or w/ material benefit, or extend an invitation to the general public)

Duty to protect or warn against dangers of which the possessor is had actual or constructive notice. (Reasonable standard of care…foreseeable)

EXCEPTION:  invitees status can change if he leaves the area for which he is invited. 

1. Carter v. Kinney (Bible study ice fall)
· Categorical approach

· Carter was a licensee and was owed only a duty to protect or warn from dangers

· No duty to protect him from unknown dangerous condition

· Social guests are licensee

2. Rowland v. Christian (severed tendons on bathroom faucet)
·  Move away from categorical approach using standard negligence practices
· wanted to give it to the jury…categorical approach becomes summary judgement (judge looks at relevant category)
· number of considerations:
foreseeability of harm, degree of certainty that ( suffered injury, closeness of the connection b/w (’s conduct and the injury suffered, the moral blame attached to (’s conduct, policy of preventing future harm, extent of burden to (…

· cost benefit analysis w/ burden of prevention
· LANDLORD/TENNANT (modern trend): landlord may be responsible for fixing stuff that they knew of and promised to repair.
3. Williams v. Cunningham Drug (robbery in Detroit store)
· How far to stretch duty to invitees of conduct by 3rd party
· Merchant is not an insurer of the safety of his invitess by acts of a third party
· Policy concerns for not wanting them requiring armed visible security guards.
· Store owner is under no duty to make his premises safer than the surrounding area outside.
· If there have been prior incidents (foreseeable) most trends
E. Intrafamily Duties:

1. Zikely v. Zikely

F. Governmental entities:

1. Municipal and State Liability

a. Riss v. City of New York

b. Friedman v. State of New York

2. Federal Tort Claims Act

a.
Berkowitz

IV. The Duty Requirement: Non Physical Harm

A. Emotional Harm

B. Wrongful Birth and Wrongful Life

V. Causation

A. Cause in fact

1. Basic Doctrine

2. Joint and Several Liability

3. Multiple Defendants

4. Toxic Harm

B. Proximate Cause

1. Unexpected Harm

2. Unexpected Manner

3. Unexpected Victim

