PROPERTY II

TRANSFERS OF LAND

I. THE LAND TRANSACTION 

A. LISTING AGREEMENT (broker’s commission to sell house w/n a period of time)

1. 2 types:  (1)Open listing agreement: broker makes commission if he finds an open, willing, and able buyer w/n prescribed time(can be made with multiple brokers); (2) Exclusive listing agreement: broker enters into agreement with one buyer to get exclusive right to sell: broker gets the commission whether or not he actually brings in the buyer. 
2. Duties: No general legal duties, specific for each agreement (e.g., make reasonable efforts, diligently pursue).   Duty to buyer to disclose material defects unknown or unknowable to the buyer. (see below)  
· Some agreements require commission even after time period expires.
· Problems with conflict of interest:
· Broker has fiduciary relationship to both parties (buyer & seller)
· Problems with disclosure to both parties…can’t represent both w/o their consent.
· (AZ) buyer’s broker has a duty to disclose he represents the buyer according.

· Broker has an undivided duty to the seller…he can only facilitate transaction with the buyer upon full-disclosure to both parties

3. Terminates: (1) abandonment of the listing; (2) misconduct by the broker; (3) broker or parties die during time period; (4) parties or broker found incompetent; (5) mutual agreement of both parties.
4. Cases: 

Drake v. Hosley (confusion about a 10 day waiting period for payment and owner revokes and sells to another b/c he needs the $ sooner.  Broker sues to get commission off of the botched sale)

· Traditional Rule (AZ): commission is paid as soon as the broker produces a ready, willing, and able buyer (deemed able when he signs seller’s contract)

· Dobbs rule (NJ): seller does not have to pay commission if he can establish (a) he was not in breach; AND (b) commission was not owed him.
· Holding: Drake has to pay no matter what b/c he was in breach
Easton v. Strassburger (after purchase of house in CA, massive soil movement which causes $20K in damage.  Buyers sue broker for negligence in failing to disclose defect.)

· Traditional Rule: broker liability only for misfeasance through fraudulent behavior (failing to disclose defect w/ actual knowledge that buyer could not reasonably notice)
· Holding: broker is liable for failing to disclose defect he could’ve reasonably investigated & that buyer could not have reasonably discovered.

· New Rule: liability extends to negligence in failing to disclose defects that broker should have known. (duty to make a reasonable investigation and disclose any defects to buyer & seller)  Subject to limitation by comparative negligence of the buyer.
·  POLICY: promote full defect disclosure & the thoroughness of inspection by the buyer.  Increases liability of brokers to equal bargaining field with buyers (movement away from common law CAVEAT EMPTOR)

HYPO: Phoenix Couple buys a new home and then wants to sue the broker when they find out property was built on a land-fill, and now has a transit station?
· Broker has a duty to disclose to the buyer material defects (known to the broker, but unknown &unobservable to the buyer) which affect the value or desirability of the property.

B. SALES CONTRACT (Earnest Money agreement (AZ)).
1. Statute of frauds: must be a written promise to pay upon approval, signed by both parties. (doesn’t need to be formal)

2. Essential Elements: (a) identified parties; (b) specifically describe the property; (c) must state material terms to indicate meeting of the minds

3. CAVEATS

a. Part-performance: meets other evidentiary requirements by looking at the conduct of the parties to indicate meeting of the minds. (e.g., physical possession by the buyer, purchase price has been substantially paid, buyer makes valuable improvements)

b. Estoppel: (broader) response to POLICY concern of protecting injury upon reliance of agreement.

c. Hickey v. Green (H agrees to purchase property from G, and sells his house. G revokes & H sues on reliance)

· Rule: an oral K for sale of land can be specifically enforced despite the statute of frauds if the party seeking enforcement changed his position in reasonable reliance of K (must be foreseeable) and injustice can only be avoided through specific performance.

· Holding: H reasonably relied on the oral agreement and sold his house.  G knew that his house was up for sale.  Manifest injustice can only be avoided by ordering specific performance.

4. MAREKETABLE TITLE (not perfect):

a. Implied presumption by the courts that the title must be marketable (reasonably free of doubt & won’t subject buyer to hazards of potential litigation).  Mere existence of a private restriction is enough to be an obstacle; public restriction IS NOT!! 
b. POLICY: to protect the buyer’s interest from unknown title problems)

c. Lohmeyer v. Bower (Dr. L agrees to buy property from B.  L then discovers property is out of compliance with zoning and in violation of restrictive covenant & sues for rescission).

· Rule: a party can not convey good merchantable title if violations of covenants or zoning ordinances exist on the property at the time. (mere private existence is enough; mere public is not!)

· Holding: Dr. L allowed to rescind K because public zoning was already violated subjecting him to litigation, & private restriction existed also.
· POLICY: protect the buyer from threat of litigation by discouraging private restrictions on land use to pass unknown to the buyer.  Public restrictions enhance overall societal value of the property.  Private restrictions impair the bundle of rights included in fee simple.

· Note: Hawaii allows for public archeological restrictions to be enough to prevent marketable title condition.
d. Conklin v. Davi (D seeks rescission after he discovered C acquired part of the title through adverse possession)

· Rule: where the purchaser in an action shows the title vests in someone else, the seller has the obligation to prove he owns the property through adverse possession.
· Holding: (1) title through adverse possession is legal & marketable. (2) In these cases, courts must determine if reasonable doubt lies in title so as not to subject purchasers to potential quiet title litigation.

5. DOCTRINE OF EQUITABLE CONVERSION: as soon as K to purchase is signed, buyer is the equitable owner of the land, although title still vests in seller.  

· If the property is destroyed by an Act of God before closing, majority holds buyer eats the loss.  (incentive for buyers to continue to pay insurance on the property)

6. DOCTRINE OF MERGER: buyer’s chance to object runs up until he accepts the deed.  Once the deed is accepted, the provision of K are merged into the covenants & provisions of the deed.  Note: only exception is where the seller commits fraud.

7. SELLER DUTY TO DISCLOSE MATERIAL DEFECTS:

· Rule: seller has duty to disclose defects that materially affect the market value of the property.
· Stambovsky v. Ackley (poltergeist haunted house)

· Traditional Rule: Common law buyer beware (CAVEAT EMPTOR), unless buyer asks & then seller must be truthful.

· New Rule: failure to disclose material facts that may substantially affect the value of the property, and facts are peculiarly w/n the knowledge of the seller unlikely to be discovered by the buyer.
· Holding: rescission is granted where the seller fails to disclose a fact created by the seller that materially affects the value.

· POLICY: promote buyer to be cautious & investigate, yet protecting them from facts they can’t discover from diligent investigation (fairness to the buyer, gravity of harm of non-disclosure, stability of real estate K’s )
· Johnson v. Davis (sellers misrepresented leaky roof & J seeks rescission)

· Rule: where the seller of a home knows facts that affect the material value of the home and are not readily observable to the buyer, she is under a duty to disclose.

· Extension of the new rule: non-feasance is the same as misfeasance (i.e., non-disclosure also leads to liability)
· Stigma cases: MODERN TREND…statutes have generally stated these are not material (AZ: murders/deaths, AIDS, prior sex offenders are not material).  Note: Meagan’s Law: requires reports of all sex offenders living in the area.

· MATERIAL: (AZ): one to which a reasonable person would attach importance in making a decision about which course to take. (objective standard)

8. IMPLIED WARRANTTY: based out of a combination of tort & contract law, arising out of public policy notions.

· Implied warranty only covers latent defects that reasonable buyer could not have discovered (runs to subsequent purchasers).  Liability extends to contractors and builders (sometimes to mortgage co. when others are out of business)

· Lempke v. Dagenais (L sought to recover cost to rebuild garage from D who had built it for a previous owner)

· Rule: a subsequent purchaser of property may recover from one performing defective contractor services for the prior owner if the work contained latent defects not apparent at the time of purchase (subject to only LATENT defects, w/n a reasonable time).
· POLICY: protect the fairness of the buyer as a protected class against suffering economic harm that was not readily avoidable.
9.
Types of damages available in breach of land sales K: 

a. rescission

b. specific performance (rareity)

c. consequentials based on reliance 

d. action for damages.

C. ESCROW AGREEMENT: title company opens an account for you & money goes into it; title co. is under a duty to protect your money until every step of the transaction is complete (duties are specified in the escrow agreement)

D. MORTGAGE/NOTE/DEED OF TRUST (once the escrow is open, title company gathers all the documents necessary to convey valid deed of title)

1. Seller must convey good title, in marketable condition. (title company must do an extensive search )  Seller can produce title insurance to protect his interest.

2. Buyer must be able to pay for the property (secure a mortgage/financing).  Title insurance can be bought to protect buyer’s interest against invalid title. 

E. DEED (ultimate title is created in the deed, closed when all the paperwork is signed)

1. Must pass statute of frauds (in writing, signed), but does not need to reflect exact consideration exchanged & contain any covenants of title.

· If document is forged….VOID

· If seller tricked the buyer into voluntarily signing it…VOIDABLE

2. 3 types: (1) general warranty (seller guarantees perfect title, against all actions); (2) specific warranty (seller guarantees that while he actually had the land, he had the title) ; (3) quitclaim (seller conveys whatever he has, no guarantees; some courts have moved toward implied warranties here)

3. Covenants of Title (assumes that purchaser will be able to find and recover for any breach from the seller)

a. Present Covenants (as of date of conveyance):

(1) seisin (I have a fee simple)
(2) right to convey (not only fee simple, but right to convey w/o disability) 

(3) against encumberances (no encumberances on the title to the property such as would affect marketable title)
b. Future Covenants (as of date purchasers are constructively evicted by paramount title):
(4) general warranty (I will defend against another lawful claim against you)

(5) quiet enjoyment (I guarantee you will have possession and enjoyment of the land) 

(6) further assurance (I will execute any documents necessary to perfect the title I conveyed)
4. Cases:

Brown v. Lober (B sues L for quiet enjoyment when he learns L has paramount title to the minerals under his property) 

· Rule: mere exist of paramount title does not constitute a breach of the covenant of quiet enjoyment.
· Holding: B’s right to use his property had not been violated or interfered with.  Until such time as there is action against B, no breach for quiet enjoyment can be sought.

Frimberger v. Anzellotti ((’s brother owned the land and divided it into 2 parcels, building a bulkhead near some wetlands on one parcel w/o permits.  ( purchases the property from brother by quitclaim.  ( conveys to ( through general warranty, she was unaware of the violations.  ( has survey and is charged by DEP with violations.)

· Rule: Latent violations of state or municipal land use regulations (1) that do not appear on the land records, (2) that are unknown to the seller of the property, (3) as to which the agency charged w/enforcement has taken no action to compel compliance at the time deed was executed, and (4) that have not ripened into an interest that can be recorded on the land records do not constitute an encumberance for the purpose of the deed warranty.

· General Rule: violation of public zoning after the deed does not create a valid encumberance against cov. against encumberances.
· Classification of encumberances: 

(1) a pecuniary charge against the premises, such as mortgages, judgment liens, tax liens or assessments.

(2) Estates or interest in the property less than the fee (e.g., life estates, leases)

(3) Easements or servitudes on the land

Rockafellor v. Gray (dispute over personal jurisdiction in a foreclosure suit leads to the improper conveyance of title purchased through the seizure sale)

· Traditional English Rule: the breach of the covenant of seisin creates a chose in action which passes by assignment to subsequent grantees of the deed.

· Holding: Iowa follows the minority view in America (old English rule)

· General (majority) rule: cov. of seisin does not run with the land to subsequent grantees; breach for cov. seisin must occur at the time of conveyance and is subject to the statute of limitations.
F. DELIVERY OF THE DEED 

1. “delivery” is a term of art: want the present intent to convey legal title to the property.  Several acts raise a rebuttable presumption: (1) physically handing over of the deed; (2) having the deed validated by a notary.

2. Conditions: conditions delivered to the grantee are not usually enforceable.  Conditions on the deed delivered to a 3rd party are valid, unless the grantor reserved the right to revoke

3. Cases:

Sweeney v. Sweeney (husband transfers deed to J Sweeney, who transfers it back unrecorded, for purposes of keeping it out of his wife’s hands)

· General Rule: where a deed has been formally executed and delivered, the presumption that the grantee assented to delivery can be overcome only by evidence that no delivery was, in fact, intended
· POLICY: court is concerned with protecting against fraudulent intent, in order to protect Bona Fide Purchasers.
Rosengrant v. Rosengrant (J obtains deed through conditional delivery from Harold & Mildred.  J & his wife took care of the elderly couple until their death.)

· Holding: conditional delivery wasn’t valid b/c it was only to take place after death (violates the statute of wills)

· Court is concerned with the power to revoke…demonstrates lack of present intent to convey title.

· General Rule: Revocable Escrow is impermissible; Irrevocable escrow is a valid instrument.
G. MORTGAGE (borrower is the mortgagor; the lendor is the mortgagee)

1. Equity of redemption: (mortgagee’s interest in the property) If mortgage is defaulted, mortgagee will have the opportunity to redeem title w/n a reasonable time, then there must be a foreclosure hearing.

2. Deeds of trust are much more common (no foreclosure hearing is required in default)

3. Lien Theory or Title Theory… does it constitute a lean against the property (lien theory) or does it mean the mortgagee has title to the property until fully paid off (title theory…much less common)

4. 2 types of foreclosure: 

a. Judicial model: lengthy court proceeding, judgments are final, all parties with possible interest are notified.

b. Power of sale (much quicker): have notice & due process requirements, can be inserted into the document.

5. Multiple Mortgages: in default cases where there is a senior & junior loan, the following rules apply:

a. no recourse for the junior loan in cases of senior default and foreclosure 

b. foreclosure of the junior lien does not extinguish the senior lien (but it runs to subsequent purchasers, unless there is an upon payment clause)

c. if senior lien defaults and there is surplus from the sale, the payments are made in rank of priority (senior lien, junior lien, mortgagor)

6. Mortgagee’s duties in foreclosure: (a) act in good faith with commercial reasonableness; (b) due diligence in obtaining fair price; (c) fiduciary duty to protect the interests of the owner 

7. Remedies: 

a. pre-foreclosure: injunction to prevent (( must show foreclosure sale hasn’t taken place) an unwarranted sale.

b. Post-foreclosure: suit to set aside the sale OR a cause of action for damages.

8. Cases:

Murphy v. Financial Development (M defaults on loan from F, who tries to sell it, but ends up taking title when no one showed at foreclosure sale.  F then sells it the same day to 3rd party.  M sues for F’s failure to obtain a fair price)

· Rule: (Commercial Reasonableness) mere compliance with statutory requirements may not discharge a mortgagee’s duty to exercise good faith and due diligence in selling the property at foreclosure.
· Holding: F did not act in bad faith (they had tried to advertise and to cooperate with M).  BUT, they violated their obligation of due diligence in obtaining a fair price.

· Note: in order for the courts to find the actual sale price unenforceable, it must “shock the conscience”.

9. INSTALLMENT LAND K’s AS A SUBSTITUTE:

a. purports to be a K but is not

b. (not governed by property law) seller is the vendor (retains title until full payment is made), buyer is the vendee

c. allow for the buyer to purchase a house even if they can’t qualify for a loan through a traditional vendor.

d. Bean v. Walker (installment land K for 15 year period.  After 8 yrs of perfect payment & substantial improvements on the house, B sues for liquidated damages and title when W is past-30 days due.)

· Modern Rule: treat the installment K as the same as a regular mortgage transaction (same equitable interest)
· Holding: court finds doctrine of equitable conversion applicable.  Allows the equity to transfer to buyer at the time of purchase. POLICY: this allows the court to protect the interests of the buyers against unjust repossession claims.

· General Rule: the vendee under a land sale K acquires an interest in the property of such a nature that it must be extinguished before the vendor may resume possession.
· Note: (AZ) seller is required to give buyer written notice of intent to terminate K, and must allow grace period for the buyer to come up with the remaining payment in full on K.

H. RECORDING: recorded when the transaction is completed and then it’s recorded at the courthouse.

1. legislation to ensure the solidification and efficiency in recording a valid title

2. central theme: bona fide purchaser should be protected against prior owners to whom they couldn’t have reasonably discovered.

3. Bona Fide Purchase test: (1) value purchase for the property; (2) acted in good faith to take w/o notice (no actual, constructive or inquiry) of the prior purchase

4. 3 types of recording acts: 

a. race: 1st grantee to record gets the interest (Louisiana & N.Carolina)

b. notice: subsequent grantee prevails if the prior grantee did not record, and the subsequent grantee could not have reasonable notice of the prior interest (AZ) (too permissive)

c. race notice: subsequent purchaser only protected if he has no notice and he is the 1st to record (very restrictive)

II. TITLE ASSURANCE/INSURANCE

A. TITLE ASSURANCE

1. Remedial avenue for buyer when seller fails to convey good & marketable title

2. types: (a) deed warranty; (b) covenants; (c) state system of recording; (d) title insurance

B. TITLE INSURANCE

1. 2 types: (generally purchased together)

a. owner’s policy: (K between buyer and the property) 

· covers everything found in the public record (limited in this respect)

· usually guaranteed on the date the escrow closes

· exceptions (restrictions not covered): actual knowledge that buyer’s didn’t disclose, stuff not in the public record, rights of adverse possessors, encroachments, whatever stuff is recorded between insurance and closing.

b. lender’s policy: (runs to all the subsequent grantees of the property)

· insure the lender will receive the value of the mortgage

· covered: anything in the public record, encroachments, adverse possession (very protective of the security interest of lender)

2. Cases: 

Walker Rogge, Inc. v. Chelsea Title (R purchases property based on survey for 18 acres & has it insured.  C had previously insured the same property for 12 acres.  Insurance K had a survey exception clause.  R brings suit after he tries to add on and discovers he does not own the 6 acres)

· Rule: title company’s liability is limited to the policy, and co. is not liable in tort for negligence in searching the records if it has not expressly contracted or implicitly agreed to do so.
· Holding: court remands to consider whether C had assumed a duty to reasonably search the title.

· POLICY: seller is in a better position to warn the buyer, and to present things that are valid and true.
Lick Mill Creek Apartments v. Chicago Title (L purchases property insured by C, then is forced to pay costs for the removal of hazardous waste that had been kept track of by govt. documents unknown to C or L)

· Rule: title insurance company is obligated to protect the insured from defects in title but not against the loss arising from physical damage to the property
· Holding: court protects insurance by limiting the liability to only the terms of K, not the physical aspects of the land. (note: if the company assumes a duty, then it’s a different story.)

· POLICY: court is trying to protect the impact to the insurance industry by limiting the liability to defects in tile, not defects in land.
LAND-USE CONTROLS

I. JUDICIAL LAND-USE CONTROLS (NUISANCE)

A. NUISANCE: 

1. Landowner enjoys several protected rights: (1) right to use & enjoyment not unreasonably interfered with; (2) right to lateral and subjacent support; (3) right to control drainage water; (4) right to water flowing through or near one’s property; and (5) right to air space above one’s property.

2. 2 types of nuisance:

a. Public Nuisance: an interference with a right common to the general public

b. Private Nuisance: substantial interference with a landowner’s private right of reasonable use and enjoyment.

· nuisance per se (in law): nuisance no matter how reasonable (’s conduct:

1) illegal activity

2) ultrahazardous use (blasting)

· nuisance per accidens (in fact):

1) Intentional & Unreasonable

2) Unintentional & Negligent (or reckless)

3. 2 tests for nuisance:

a. Threshold Test: extent & character of the harm; whether the level of interference crosses some threshold that marks liability.  Crosses the line of substantial use & enjoyment!

b. Restatement Balancing Test: (much less favorable to ( than threshold) balancing of three factors:
1) gravity of the harm (extent & character, social value of ( use, suitability of (’s use to locality, burden on ( of avoidance)

2) utility of the conduct (social value, suitability of (’s conduct to locality, impracticality of ( preventing the invasion)

3) other factors (coming to the nuisance, reasonableness)

c. nuisance does not require tangible intrusion, but does require substantial showing of harm.
d. For nuisance to succeed it MUST interfere with stick in the bundle of property rights (not just a preference)

e. SPITE: common law rule will allow anything not infringing on neighbor’s right, as long as it is not the sole product of malicious/spiteful intentions.
4. Cases: 

Morgan v. High Penn Oil (M owned trailer park & restaurant since 1945.  Bring claim for injunctive relief & damages to prevent Oil refinery (1950) from emitting gases & fumes)

· Rule: lawful conduct which is non-negligent may constitute a nuisance it is intentional & unreasonable under the circumstances.

· Holding: court applies threshold test & awards injunction & monetary damages (might have been different if balancing test applied)
· POLICY: nuisance is governed by economics…two lawful uses conflict (COASE THEOREM fails to account for notions of justice & fairness, just seeks to avoid most serious harm)
B. LATERAL & SUBJACENT SUPPORT: (Most of the common law has been replaced by statute) Owner can’t disturb the natural condition of the land that affects the natural condition of the neighboring land, such as water rights.  Lateral = supporting structures; Subjacent = subsurface underground support.

C. REMEDIES:

1. Types of remedies: (can be one, the other, or both)

a. Injunctive relief: (property rule) idea behind it is to create incentives for the parties to enter private agreement through bargaining (K to sell right for $).  Note: once the nuisance is determined, a separate balancing test must be made to determine if injunction is applicable.

b. Damages: (liability rule) court may award $, in order to force ( to purchase the property right from (.  Note: Permanent damages compensates for both past & future harm by estimating loss to ( by continued presence of nuisance.
2. Cases:

Estancias (E constructed apartment complex & placed common AC unit right behind (’s property.  ( sues for nuisance from noise)

· Rule: even if nuisance found by jury, equities must be balanced to determine the appropriate remedy (injunction).
· Holding: court applies threshold test to determine whether the nuisance exists, & then must balance the equity for injunction
Boomer v. Atlantic Cement (group of landowners brings suit to enjoin the cement company & for damages)

· Rule: permanent damages may be awarded as an alternative to an injunction in order to prevent disproportionate economic results.

· Holding: nuisance existed despite social value of (’s conduct b/c court applied mere threshold test.
Spur v. Del Webb (D comes into the community & begins to develop residences that begin to collide w/S’s cattle ranch who was there 1st.  D brings suit to enjoin S)

· Rule: coming to the nuisance does not bar injunctive relief against nuisance, but may allow ( to indemnify cost from (.
· Factors for public nuisance: (1) significant interference w/public health; (2) conduct prescribed by statute; (3) conduct permanently established.
D. DEFENSES:

1. Assumption of the risk (Coming to the nuisance)…only where ( had actual knowledge prior to purchase.  It is no longer an absolute bar, but merely one factor.

II. PRIVATE LAND-USE CONTROLS (SERVITUDES)

A. INTRODUCTION

1. Servitudes are interests (arising from private agreements) in land (not possesory) that carry with them a right to use another’s land for a certain purpose.  

B. EASEMENTS (arise from a grant of one landowner to another [a stick in the bundle of rights])

1. 2 types:

a. affirmative: allow someone else to come onto your land and use it for something (permission)

b.
negative: you prevent someone else from using his property in some manner affecting you.
2. 2 distinctions: 

a. easements of pertinent: benefits the holder of the easement (carries with the land) (e.g., access by road through another’s land)

· Dominant Tenement: has the benefit of the easement

· Servient Tenement: has the burden of the easement 
b. easements of gross: not intended to benefit the owner in the use of his easement, but serves the holder personally (e.g., utility easements)

c. profits: the right to go onto the land and extract something.  Can be of pertinent, or in gross (construction gravel pit)

3. Created by: (1) express grant (written instrument of the agreement); (2) reservation (grantor conveys the land but reserves easement in himself; (3) prescriptive easement (similar to adverse possession, but just get use); (4) implied (through use or necessity)

4. Easements are not revocable, where licenses are!

5. Cases:

Willard v. First Church of Christ (( purchased land from former owner who failed to record easement for church to use property as a parking lot, & filed action to quiet title)

· Traditional Rule: grantor conveying property can not reserve easement in a 3rd party.

· New Rule: a grantor in deeding property to one person, may effectively reserve a right & vest an interest in the same property in 3rd party.
· Holding: the church retained a reserved easement from the original owner, despite the lack of recording of the original easement.  They created an easement appurtenant: benefited the church by creating a dominant tenement, and can only be severed by mutual consent of the dominant & servient tenements.

· POLICY: want to uphold the grantor’s intent

Hobrook v. Taylor (H gave permission for a mining company to build road across his property.  T purchases the lot after mine shuts down and is allowed to use it to build his house.  H revokes the offer and claim ensues)

· Rule: right to use a roadway over land of another may be established by estoppel.

· Underlying license ripens into a property right as a quasi-easement (irrevocable oral license)
Van Sandt v. Royster (V finds his basement flooded w/ sewage and discovers sewer that runs across his basement.  The sewer was put into place by owner B who owned entire plot which she divided into 3 separate lots. V sues claiming general warranty deed w/ no easments)

· Rule: whether there is an implied easement on certain property will be inferred from the intentions of the parties, and such inference will be drawn from the circumstances under which the conveyance was made.  Parties to the conveyance will be assumed to know and to contemplate the continuation of reasonably necessary uses which have so altered the premises as to make them apparent upon reasonably prudent investigation.

· English Rule: strict necessity! If grantor keeps the servient tenement, then there is no proof, just look to the parties general intent

· American Rule: (1) was it w/n the contemplation of the parties; (2) does it serve the reasonable mutual interest of the parties.

·  POLICY: law doesn’t favor implied easements since they deter use of the written document. Conveyances are construed most strongly against the grantor, an easement in favor of grantee will be more readily applied than one that favors the grantor.

6.  IMPLIED EASEMENT:

a. 2 kinds: (1) quasi-easement/existing use (only in cases of single owner, subsequently divided lot); (2) necessity (fact specific).

b. Implied based on existing use requires: 

· Unity of ownership where the owner uses one part of his land to benefit another (e.g, driveway across the 2 houses)

· Based on: apparent, continuous, necessary requirements (can be either strict or reasonably necessary)

c. Implied based on necessity requires: 

· Unity of ownership of the alleged dominant & servient tenements

· Easement is a necessity, not mere convenience

· Necessity existed at the time of severance of the original ownership (initial grant)

d. Othen v. Rosier (O used a road across R’s property to get to his house. R maintained the raod. In order to divert water, R blocks the road.  There was common unity of ownership that was then severed into the 2 lots)

· Rule: In order to create an implied easement of necessity, the necessity must have existed at the time the estate was created (or original was severed)
· Holding: O failed to show that the necessity existed at the time of severance, and was not allowed the easement of necessity.  He also failed to show where the road was, or that it stayed in the same spot.

· POLICY: no apparent remedy for O, except he could still BUY the easement from R.

7. PRESCRIPTIVE EASEMENTS:

a. similar to adverse possession (did the use go for 20yrs? Open? Obvious? Hostile?)

b. based on the lost grant theory: since the party was using the land for the statutory period, court creates a fiction of lost grant and awards the easement.

c. Mathews v. Bay Head (NJ) (M, a public advocate, brings suit against D for not allowing non-members access to the beach during the day in summers)

· Rule: public must be given both access to and use of privately-owned dry sand areas of the beach as it is reasonably necessary.
· THEORIES OF PUBLIC PRESCRIPTIVE EASEMENTS:

(1) customary use rights

(2) public trust (sea & shores belonged to mankind and no one could be denied access to them)

(3) implied dedication

(4) modern: allow reasonable access to the beach through some dry sand to get to the publicly owned wet sand & ocean.

8. SCOPE OF EASEMENTS:

a. Extending: 

· General rule: dominant tenement can’t extend an express easement to another parcel, w/o the consent of the servient tenement (Brown v. Voss)
· Court may take other factors into account: 

Whether land would be landlocked?

Whether burden would increase on servient estate?

Value of land w/o extension of easement?

Reasonableness: balancing of the interests of both parties.

b. Changing the location: Restatment allows the servient owner to change the location of the easement, as long as: (a) it is to his own expense; (b) it does not burden the dominant owner; (c) it facilitates maximum use of the property.

c. scope of easement:

· Express: the intent & scope have (hopefully) been expressly set forth in the grant.

· Implied: generally construed as express and is based on the parties intent & existing use.

· Easement by Necessity: nature of the necessity (facts)

· Prescriptive: limited scope; only get what you use.

9. TERMINATION OF EASEMENTS:

a. Means of terminating: 

(1) express agreement;

(2) Merger (unity of title for both dominant & servient tenements) Note: requires owner to have same interest in both parcels;

(3) mortgages (servient land forecloses); 

(4) release (dominant releases to servient in express writing);

(5) Doctrine of Abandonment (owner of easement makes affirmative action to abandon, more that just non-use);

(6) prescription (servient owner prevents dominant from using easement for statutory period);

(7) destruction of building.

10. NEGATIVE EASEMENTS:

a. Definition: owner of dominant land prevents the owner of the servient land from doing something on the servient land through agreement. (virtually indistinguishable from covenants…one party will argue one or the other depending on remedy)

b. Types: (same rules apply as affirmative easements) 

English Common Law: light, air, adjacent support, flow of an artificial stream

American recognizes these four, plus: unobstructed view, unblocked solar panel, preserve scenic beauty (conservation easement, analyzed by easement of pertinent)

c. Categories only apply to private agreements, court will impose others in certain circumstances

C. COVENANTS (arise from promise in the land use [not tangible like an easement])

1. Real covenants: attach to estate in land, and can pass to subsequent purchasers in interest.  Parties suing under real covenants are awarded damages (not injunctions like equitable servitudes.  The are created by promise and not by grant, estoppel, implication, or prescription. (can be either affirmative or negative)

2. 2 concepts: 

(1) Horizontal privity (did the original parties have property privity w/each other); this can be defined in 4 ways:

· Land-lord tenant relationship (English Law)

· Mutual interest in the land apart from the covenant (Rest.)

· Where 2 parties are in successive grantor-grantee relationship (most common)

· Co-ownership situations (very rare)

Note: Rest. requires horizontal privity for the burden to run, not for the benfit.

(2) Vertical privity (did the subsequent grantees & grantors have privity w/each other & same durational estate interest).

3. 4 requirements:

(1) notice (can be actual, constructive, or inquiry); 

(2) intent; 

(3) touches & concerns the land (must be tangible relationship to the land itself…look to the impact on the value of the land); 

(4) privity (many courts require both vertical & horizontal for burden, just vertical for benefit)

4. Cases: 

Tulk v. Moxhay (T owned a parcel of land, then divided & sold it w/ covenants to not build into the open area. M eventually ended up w/ one of the parcels & attempted to build b/c his deed said nothing, but he knew about the covenant.)

· Rule: privity notwithstanding, a person who acquires real property with notice of restriction placed upon it will not be allowed, in equity, to violate its terms.
· Holding: Notice can be either actual, constructive, or inquiry notice…the informal oral notice was enough.  BUT, there was no horizontal privity (landlord tenant (ENGLISH)) so the court created an equitable servitude.
· POLICY: for consistency, to prevent windfall, and other equity & fairness issues.
Sanborn V. McLean (S objects to M’s building a gas station b/c majority of lots contained covenants for residential use.  Parcels were sold from a common owner originally)

· Rule: reciprocal negative easements (equitable servitudes) are not personal to owners, but are operative upon use of the land by any owner having actual or constructive notice thereof.
· Holding: b/c the parcel was divided and sold w/negative restrictions for only residential buildings.  The parcels he retained also had the restriction as was the purpose of the neighborhood development.
· Rule: Real covenants can not be created by estoppel, implication, or prescription as easements can.
Nenposit Property v. Emigrant National Bank (E buys property at judicial sale that contained annual payment for upkeep to N. N sues to get $)

· Rule: a covenant will run with the land and be enforceable against a subsequent purchaser if: (1) original grantor & grantee intended it to; (2) Touches & Concerns; (3) privity between party who claims the benefit and the party who rests under the burden.
· Holding: E has to continue paying…T&C was the main concern here, not tangible.  This is a movement away from the formalistic requirements, assessed on a communal level.
· Touch & Concern deals with how the covenant affects your bundle of rights. (here the covenant added value to the property by keeping up the neighborhood roads, etc.)  Bigelow test for T&C: does covenant impose a burden on the interest in land, which on the other hand increases the value of a different interest in the same or related land!  
· Restatement rejects T&C altogether in favor of public policy concerns: unconscionability, fairness, undue restraint on alienation or competition, non-interference w/individual autonomy. 
5. SCOPE OF COVENANTS: 

a. court will protect fundamental rights of a particular group in enforcing covenants

b. cases:

Hill v. Community of Molokai (AIDS house in residential community is attacked w/covenant allowing only single-family homes)

· Rule: (1) if language of the covenant is unclear or ambiguous, there is presumption of free-use of the land; (2) covenants will not be created by implication; (3) interpret covenants reasonably, but strictly; (4) words must be given their ordinary use or construction
· POLICY: protect fundamental rights where covenant is ambiguous.
Shelley v. Kramer (neighborhood covenant prevented negro or mongolian purchasers, allowed b/c private restriction not governed by 14th amendment.)

· Rule: judicial enforcement of racially restrictive covenants constitutes impermissible state action in support of racial discrimination.
6. Defenses to Covenants: (termination…applies to equitable servitudes as well)

a. Legal:

(1) termination or renewal suggested by language or statute (statute trumps covenant)

(2) formal release in deed

(3) merger

(4) abandonment (can be widespread violations)

b. Equitable:

(1) estoppel (reliance on promise not to enforce)

(2) latches (party seeking enforcement waited too long)

(3) unclean hands (party seeking to enforce is in violation)

(4) acquiescence (tolerated other violations by similarly situated neghbors)

(5) doctrine of changed conditions (no longer serves its intended purpose)

D. EQUITABLE SERVITUDES: real difference from covenants lies in the types of remedy available…INJUNCTION!.

1. it is a covenant that equity will enforce against subsequent assignees of the burdened land who have notice of the covenant.

2. Distinguished from real covenants: (a) allows for injunctive relief; (b) does not require horizontal privity; (c) attaches to the land itself.

3. Court will look to evidence of a common scheme

4. POLICY: promotes notions of fairness & maintaining schemes for property use.

5. Defenses: same as covenants

E. LICENSE:

1. permission given by the occupant of land allowing the licensee to do some act that would otherwise be considered a trespass.

2. licenses are revocable (should it then be an interest in land?)

3. 2 exceptions to revocation: (a) license coupled w/ interest can’t be revoked (license to take timber w/ profit to remove); (b) subject to estoppel (detrimental reliance).

F. COMMON INTEREST COMMUNITIES:

1. 3 types: 

(1) planned development: normal fee simple for home; community/rec.areas are owned collectively, w/easements granted to each owner.  Declaration of covenants is the controlling document, & homeowner’s association is formed.

(2) Condominium: condo owner has fee simple for living area, but walls, building, roof, etc. is owned collectively. (note: if one home goes into default, it has no bearing on the others) Declaration of Condominium controls.

(3) Housing Cooperative: members of the community become a corporation & the cooperation buys the homes and rents to the shareholders.  (common in the East). Heavily regulated by statute. (note: cooperation gets one loan, so if it defaults, all owners lose!)

2. CC&R’s is the document that holds the covenants & restrictions on the land-use.
3. Cases:

Nahrstedt v. Lakeside Village Condos (N owns cats in violation of the CC&R’s of the community.  Association levies fines against her.)

· Rule: restrictions in CC&R’s that are reasonable will be enforced when they prohibit conduct which, while otherwise lawful, interferes with the rights of other condominium owners to the peaceful & quiet enjoyment of their property.
· POLICY: bright line rule enhances stability & reliability, and prevents massive amounts of litigation.  Allows for sticks in the bundle of rights to be forfeited to the community by agreement.

III. LEGISLATIVE LAND-USE CONTROLS (ZONING)

A. INTRODUCTION

1. Power of government in zoning is limited to regulating the health, safety, & general welfare of the citizens (police power)

2. Local governments are given power through Enabling Statutes
3. 2 theories: 

a. Separation of Uses: generally, zoning ordinances provide in advance what uses are harmful by ranking uses from highest to lowest (residential is generally the highest use of land)

b. Garden City Movement: concept of self-sufficient city w/segregated uses in the town itself, surrounded by an agricultural belt.

4. Test for nuisance is whether it bears a rational relationship to permissible state objectives (presumption of validity), w/o violating 5th amend. taking, or 14th amend. due process.

5. Village of Euclid v. Amber (A owned 68 acres & after city zoning it went from $10K/acre to $2500/acre.)

a. Rule: a zoning ordinance, as a valid exercise of the police power, will only be declared unconstitutional where its provisions are clearly arbitrary & unreasonable, having no substantial relation to the public health, safety, morals, or general welfare.

b. Euclidian Zoning Scheme: separate into zones ranked by class, and then limit height & area in a manner regulating overall health, safety, & general welfare.
B. NON-CONFORMING USE

1. Definition: a use in existence when the zoning ordinance is passed that is not permitted in the zone in which the property is located. (usually allowed to remain, but may be limited or terminated under certain conditions)

2. A zoning ordinance may limit the expansion of a non-conforming use, subject to different jurisdictional requirements:

a. Some courts allow reasonable expansion to meet natural needs of business.  (change must be absolutely necessary & must not lead to a new non-conforming use)

b. Other courts do not allow any changes

3. Amortization: ordinance may provide non-conforming use must terminate after a specified amount of time, subject to different views:

a. Majority View: amortization is valid so long as it is reasonable, determined by length of time, nature of use, availability of variances, beneficial effects to the community need to offset loss to the landowner.

b. Minority View: Amortization is invalid regardless of reasonableness.  

4. POLICY: courts want to protect reliance interest in existing lawful use of the land (PA Northwestern) & not in speculative uses (Euclid).
5. PA Northwestern v. Zoning Hearing Board (P opened an adult bookstore & 3 weeks later an amendment in zoning forced 90 day amortization period.  

a. Rule: a zoning ordinance which requires the amortization and discontinuance of a lawful preexisting non-conforming use is confiscatory and violative of the state constitution as a taking of property w/o just compensation.

b. Holding: this did not constitute a valid zoning ordinance b/c it did not protect property rights enough.  Looks to the value of the property.

C. EXPANDING AIMS OF ZONING 

Aesthetics:

1. Stoyanoff v. Berkley (B wanted to build a triangular shaped home in the city of Ladue (St. Louis), that was out-of-place with traditional architecture that surrounded, and thus out of compliance w/zoning ordinance.)

a. Rule: protection of property values is a legitimate objective of the zoning ordinance. 

b. Holding: (1) act w/n scope of enabling to control property values affected by architectural design; (2) constitutional delegation to the board b/c it provided some guidelines in determining the zoning ordinance.
c. Mere aesthetic not enough, but b/c it affects property values, it’s OK.
Household Composition:

2. Village of Belle Terre v. Boraas (B & 5 other students were charged w/violation of city ordinance preventing unrelated individuals from inhabiting (definition of family).  They challenge the unconstitutionality of the ordinance)

a. power to zone is not based on fundamental rights & is only subject to rational scrutiny. (Marshall’s dissent says that it violates rights to privacy, association,etc.)

b. Rule: a city may pass an ordinance which prohibits unrelated individuals from living in one location, so long as it is a rational relationship to a legitimate end.
c. Holding: the ordinance designed to reduce noise, traffic, etc. & was rationally related to the protection of the health, safety, & welfare.

3. City of Edmunds v. Oxford House (O was a recovering alcoholics house & was in violation of zoning defined family (10 or more persons unrelated)

a. Rule: zoning ordinances can control the number of occupants in a house, but can not restrict more than just the number

4. Souther Burlington v. Mount Laurel (NJ sued city for failing to provide scheme for low-income housing against NJ constitution)

a. Rule: municipal land use regulation must provide a realistic opportunity for low & moderate income housing. (must be in direct proportion, reflecting community)

5. POLICY: how far should zoning go?

a. Waring Blender (diversity in zoning must reflect diversity in community)

b. Tiebout (specialized areas which people can choose from the possibilities)

c. Inclusionary zoning: private building permits conditioned on providing lower income housing to create incentives to build inner city.
d. Growth controls: (1) moritorium; (2) timing controls
e. Should government provide a “basic package” for community?  What should be in the package?

IV. EMINENT DOMAIN & REGULATORY TAKINGS

A. POWER OF EMINENT DOMAIN (power to take title to private property w/o owner’s consent)

1. 5th amendment restricts power, nor shall (1) private property be (2) taken for (3) public use (4) w/o just compensation.

(1) Is the property private?

(2) Has there been a taking compelling owner to transfer some property rights?

(3) Was it taken for public use?

(4) Has just compensation been given?

2. Owner of property has redress through inverse condemnation for just compensation.

3. POLICY: necessary to prevent inefficiency & monopoly, and to prevent the hold-out game!

B. REGULATORY TAKINGS (relates to fundamental land use & zoning)

1. Harm test: government has the responsibility to protect the people from harm.  

a. Is the government preventing a harm or extracting a benefit?

b. If primary effect is to confer public benefit by removing property right, then it is a taking.

c.  Cases:

Mugler v. Kansas: brewery owner not allowed to sell beer upheld a
s not taking b/c end justifies the mean

Hadacheck: 90% loss of brick yard value not a taking b/c considered nuisance.

2. Severe Economic Loss test: regulation is considered a taking if it goes too far. Pennsylvania Coal v. Mahon: regulation made it commercially impracticable to mine in their valid right to subsurface estate. (some laws were previously validated under average reciprocity of advantage [overall advantage to everyone, burden to owner’s land & others])

3. Nolan/Dolan test (used for conditional approval for land use):
(1) essential nexus b/n the means & the end

(2) how closely related the condition is to the nexus (burden on owner roughly proportional to burden on state)

Nolan v. California Coastal (CA conditioned building permit for N to allow public easement along their property)

· Rule: state may not condition a property use permit on an act not addressing the problem cause by the permitted use

Dolan v. City of Tigard (City conditioned her building permit to expand hardware on the dedication of a portion of her property to flood control & traffic imporvements)

· Rule: regulation must be roughly proportional to a legitimate state end, otherwise it is a taking.

4.  Lucas v. South Carolina (owner buys 2 lots for residential houses on barrier island.  SC passed ordinance forbidding any permanent structure from being built.)

· Rule: state must compensate a landowner when regulatory action denies an owner economically viable use of his land, unless the prohibited use of the land constitutes a nuisance under common law.
C. THEORETICAL PERSPECTIVES: (how to decide which test?)

1. 4 tests used: (1) economic; (2) harm; (3) balancing (reciprocity of advantage); (4) private/public

a. Sax: distinction in governmental functions…when they act privately, compensate.  When they act to avoid externalities…no compensation.

b. Michelman: what are your expectations in property? If govt. curbs those expectations, it discourages purchase of the land in market

c. Ackerman: Govt. should regulate based on the expectations of the reasonable person (they expect they can’t use the property so that it interferes with someone else)

