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Easements:  non-possesory interest in land involving right of use

(  easement appurtenant:  e’ment directly benefits the use & enjoyment of a specific piece of land.  Always two pieces of land:


(  Servient Estate:  burdened piece of land


(  Dominate Estate:  benefited piece of lan

(  easement in gross:  no dominate property; just one piece of land (i.e. utilities e’ment)

Creation of Easement

1) Expressed Grant or Reservation:  e’ment is an interest in land and must comply with the Statute of Frauds and the formalities of the deed.  (in writing, signed by owner of servient estate)

2) By Implication:

a. Previous Use by a Common Owner:  the previous owner, who owned all of the interested land, used it in a previous way:

i) Continuous Previous Use

ii) Apparent (open & obvious)

iii) Reasonably necessary

*In a hypo, when someone sells a part of his land look for a previous use

b. Absolute Right of Access/Implied Easement by Necessity:  exists even if previous use isn’t satisfied; if there is no other way off property, then e’ment is necessary

i) Servient Owner gets to pick a reasonable location for the e’ment

3) E’ment by Proscription:  

a.  Adverse Use:  don’t have the right/permission to use property

b. Continuous & Uninterrupted use for statutory period

c. Visible & notorious use or with the owner’s knowledge

d. Use without the owner’s permission  (oral or written)

Issues of Easements

1) Transfer of an E’ment

a. If e’ment appurtenant, it is automatically transferred with the deed of the dominate estate (runs with the land) and can’t be transferred separately from dominate estate

b. Commercial E’ment in Gross:  transferable 

c. Personal E’ment in Gross:  non-transferable

2) Use of E’ment

a. Look to e’ment first

b. Legal Presumptions:

i) Perpetual:  e’ment lasts forever unless otherwise stated

ii) Use:  for reasonable development of the dominate estate as contemplated by the parties at the time it was granted

iii) Can only use e’ment to benefit the dominate estate only

3)  Repair

a. The owner of the e’ment is responsible for repair of the e’ment and may go upon the servient estate to repair the e’ment 

b. Owner of the e’ment must reasonably restore the servient estate after repairs are made

4)  Termination of Easements

a. Unity of Ownership/Merger:  whenever the dominate and servient estates come together and are owned by the same owner, then the e’ment is terminated.

i) Once terminated by Merger it is dead; it must be created again

b. Release:  a valid release (under SoF and deed formalities, must be in writing) terminates an e’ment

c. Abandonment:  manifest intent to abandon by taking some physical act on the property that shows that intent; abandonment by action

i) Mere non-use doesn’t constitute abandonment

d. Termination by Estoppel:  dominate estate represents that he is relinquishing the e’ment and the servient estate relies upon this representation to change her situation.

e. Termination by Proscription:  Owner of the servient estate stops use of e’ment for the statutory period

f. End of Necessity:  Once the necessity ends, an e’ment created by necessity is terminated

5) No implied e’ment for light or air or view

Profit:  right to take natural resource from another’s land (always includes an implied e’ment to enter the land to remove the natural resource)

Restrictive Covenants:  right to restrict someone else’s use of their land

1) Enforcement:

*Ask how is the ( asking for it to be enforced, damages or injunction?

(  Covenant Running with the Land:  enforcement by law (damages);  requirements:

a. Intent that it runs with the land

b. Person against whom enforcement is sought must have notice of the e’ment (constructive, record notice is adequate)

c. Touch & Concern the Land:  does performance of the covenant make the land more valuable or useful?

d. Privity:  relationship b/w the parties (i.e. conveyance)

(  Horizontal Privity:  refers to the original parties

(  Vertical Privity:  refers to those who subsequent get the property subject to the covenant and the original party whom he “inherited” it from

(  Equitable Servitude:  enforcement by equity (injunction)

Takings (5th Amend)

*See Chart 6

1) Gov’t may take property for private use but must pay just compensation

2) Standard:

a) Is it a taking?

i) Yes(Possessory Taking:  gov’t physically confiscates or occupies the property  Lorretto (doesn’t matter how little space is actually taken)

ii) Yes(Regulatory Taking:  gov’t regulation that leaves absolutely no reasonable, viable economic uses of the property

(1) Penn Central v. NY:  if there is any reasonable economic use then its not a taking

(2) Lucas:  prevention of any development creates no economic use for his property and is a taking

(a) Any gov’t regulation on building must have a proportional benefit to the owner in order to not be a taking.  Dolan v. Tigard
iii) No(Gov’t regulation is not a taking simply b/c it decreases the value of a person’s property

b) Is it for public use?  Gov’t can only take property for public use

i) No(Gov’t must give property back

ii) A taking is for public use so long as the gov’t acts out of a reasonable belief that the taking will benefit the public.  Hawaii v. Midkiff  (very broad)

c) Has just compensation been paid? 

i) If it is a taking, the gov’t must give just compensation for it

Just compensation measured by the loss to the owner in reasonable market value terms, the gain to the taker is irrelevant

