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I.  General

(  Negative Externalities:  when the use of one property decreases the value of another property (i.e. noise, pollution, etc.)

(  Positive Externalities:  when one property enhances the value of another property (i.e. access roads)

A. Property as a Bundle of Sticks

1. All the different uses you are entitled to are sticks

2. Any veto powers you have over another’s property is a “negative” stick

3. Sticks from your bundle can be removed

a. Attached to another property (i.e. easement)

b. By statute (regulation)

c. By contract (covenant)

4. These sticks can be bought and sold

B. Law of Servitudes:  binding interest in land and land use arrangements arising from private agreements meant to increase the overall value of all the parcels involved  (includes easements and covenants)

(  profit:  the right to enter land and remove something attached to it.

II.  Nuisance

(  Nuisance:  something that detracts from the enjoyment of neighboring property

(  Nuisance Per Se:  nuisance at all times; the circumstances don’t matter (i.e. illegal activities, violations of zoning laws)

(  Nuisance Per Accidents:  nuisance b/c of the particular location and circumstances

(  Public Nuisance:  An act that interferes with the community’s interests or the comfort of the public

1. Rest. 2nd Torts § 821(b):  Unreasonable interference with a right common to the general public

2. Conduct that significantly interferes with public health, safety, peace, comfort, or convenience or is prohibited by statute

3. Standing:  must be specially injured by the nuisance (“special injury”)

(  Private Nuisance:  unreasonable interference with another’s property rights

A. General Rule:  Use your property in such a way as not to injury/devalue the property of another

B. Zoning Regulations can be used to avoid and resolve nuisance litigation

C. Standard of Liability for Nuisance:

1. Intentional:  when the ( purposely creates/maintains a nuisance and knows the consequences of the nuisance

2. Unreasonable:  when the harm of the nuisance outweighs the utility of the activity.

a. Is the (’s conduct nuisance per se, negligent, or reckless?

b. Is the burden to the ( substantial and unreasonable?

c. What is the social value of the activity?  Does it outweigh the (’s burden?

d. What is the character of the neighborhood?  How does this affect the utility and harm?

--First-in-time usually resolves what type of neighborhood it is (if there aren’t zoning regulations).

3. Unintentional Result of Negligence, Recklessness, or Ultra-Hazardous Activity

D. When to grant relief for a nuisance:

1. Injunction

a. Morgan v. High Penn Oil (N.C. 1953):  When a party intentionally and unreasonably causes a nuisance, the nuisanced party may sue.  When evidence shows that a party will continue to cause a nuisance, the nuisanced party is entitled to an injunction.

b. Estancias Dallas Corp. v. Schultz (Tex. 1973):  Balancing the equities:  If (’s injury is slight vs. the (’s and public’s injury that would be caused by an injunction then no relief will be granted:  If the (’s injury is greater then (’s and public’s injury (cause by an injunction) then relief will be granted.

2. Damages

a. Boomer v. Atlantic Cement Co. (NY 1970):  Created doctrine of “permanent damages”(granting injunction until ( pays damages (as fixed by Court); balances the parties’ interests by protecting ( from threat of constant/future litigation, protecting them from cost of loosing business and reimbursing the ( for past and expected future damages.

b. Comparative Nuisance:  apportion the damages/cost according to the degrees of comparative responsibility

E. Coming to the Nuisance:  ( is not entitle to relief if he knowingly moves into an area of industrial/agriculture and (’s property is damaged because of this.

1. EXCEPTION:  Spur Industries, Inc. v. Del E. Webb Development Co., (Ariz. 1972):  A legal and necessary business may become a public nuisance when carried on in a populous area where people are injured.  When a residential developer encroaches on a lawful, noxious business, the developer must indemnify the business for any damages incurred by shutting down and/or moving the noxious activity away from the public.

III.  Easements

(  Easement:  property interest in another’s land  (i.e. right of way)

(  Positive Easement:  right of one person to use land of another

(  Negative Easement:  right to restrict another’s use of their land

(  Easement Appurtenant:  easement attached to a piece of land (most common kind); ct presumes this kind of easement

(  Easement in Gross:  easement attaches to a person and is not associated with another tract of land  (much harder to trace)

(  Dominant Estate:  owns the easement

(  Servient Estate:  Land that has the easement taken out of it 

A.  Creation:

1. Explicit grant:  executed by a deed with a description of the easement in accordance with the statute of frauds

a. Willard v. First Church of Christ, Scientist, (Cal. 1972):  Can create an easement interest in a title to a third person (F:  parking lot easement given to a church)

b. Common Law:  to prevent fraud and follow seisen, there were not allowed to grant easements to third parties.

c. Regrant Theory:  common law theory that held an easement to be reserved with A granted the whole land to B, and B regranted the servitude right to A

2. Implication in a deed:  intended that a deed would include an easement; must be created when one large estate is severed.

a. Van Sandt v. Royster (Kan. 1938):  To establish an implied easement it must be one of strict necessity at the time of the severance.  If land can be used without the easement but not without disproportionate effort or expense, an easement may still be implied based upon necessity alone.  (F:  One tract of land with sewage plumbing divided; thirty years later plumbing broke on one of the tracts)

b. Easement Implied from a Prior Existing Use  (A Quasi-Easement):  Apparent and continuous use of land, when the estate is divided the use will continue.

c. Easement by Necessity:  Necessary to enjoyment of the land; the necessity arose at the time of the severance

i) Othen v. Rosier (Tex. 1950):  An implied easement must have been created by necessity when the large estate was severed.

ii) Easement by Necessity only endures as long as the necessity does

3. Prescription:  like adverse possession; must use notoriously, openly, adversely, and exclusively for the Statute of Limitations

a.  Can’t get prescription if it was originally a license

4. Condemnation:  government

B.  License:  permission given by the land owner to do some act that would otherwise be trespass

1. Generally revocable, except:

a. When coupled with an interest in the land

b. Estoppel

--Holbrook v. Taylor (Ken. 1976):  A license can’t be revoked after the licensee has exercised the privilege and made improvements at their own expense (F:  Permission given to use the land and (’s built a house and improved the quality of the road)

--Shephard v. Purvine (Or. 1952):  An oral license can become as binding as an easement when it is relied upon.

--Henry v. Dalton (R.I. 1959):  There is a public interest in preventing proliferation of encumbrances on land, therefore an oral license may still be revocable even if relied upon.

2. An irrevocable license becomes revocable when the need for it is lost

3. Determining if it’s an easement or license:

a. Under the circumstances, was it meant to be revocable or irrevocable?

b. What is the language of the grant (right of way vs. permission)?

c. Was it in writing?  (Oral suggests license.)

C.  Public Easements across Private Lands

1. Standard:  long, continuous use by public under a claim of right; the landowner must be on notice that adverse right being claimed by the public, as compared to the individual.

(  Public Trust Doctrine:  Tidal lands covered by water belong to the sovereign

2. Matthews v. Bay Head Improvement Association (NY 1984):  The sovereign holds the beaches to the average tidal level in trust for the public.  The public has the right to enjoy the tidal waters.  Where dry sand is essential to reasonable enjoyment of the water, then a public easement is attached to the landowner’s sand.

3. National Home Builders…

IV.  Covenants

(  Covenant:  promise regarding the use of land that is enforceable by another land owner

A.  Common Law Standard: 

1. Coventor must agree to bind himself and “his assignees”

2. “Touch and Concern” the land

3. Privity of Estate

B.  Modern, American Standard:

1. Notice 

2. Covenant must regard the land (“Touch and Concern”)

i.  Neponsit Property Owner’s Association, Inc. v. Emigrant Industrial Savings Bank (NY 1938):  “Touch and Concern the land” includes a covenant which affects the legal relationship of the parties to the covenant.  Therefore, an HOA fee, which substantially affects the benefits and the burden incurred by landowners and parties to the covenant, is a covenant that would run with the land.

3. Original parties intended the covenant to run with the land

C.  Creation of Covenants

1.  A real covenant must be created by a written instrument and signed by a covenanter, meeting the SoF for interest in land

i. Can’t arise by estoppel, implication, or prescription

2. Nahrestedt v. Lakeside Village Condominium Ass’n (Cal. 1994):  Recorded covenants have a presumption of validity.  Such covenants should be enforced unless they are arbitrary, violated public police, or impose a burden on the use of the affected land that far out weights any benefit

3. Sanborn v. McLean (Mich. 1925):  Reciprocal negative covenants (like housing development covenants) are binding if the party should have inquired, and would have found, record of the covenant.

4. McQuade v. Wilcox (Mich. 1921):  Recordation in the deed of another party, which shows a covenant binding the buyer’s land, gives constructive notice to the purchaser that the land is restricted.

i. In California, the restriction must be recorded on the burdened lot’s deed

D.  Scope of Covenants

1. Hill v. Community of Damien of Molokai (NM 1996):  If the language of a covenant is unclear, ct will resolve it in favor of free enjoyment of the property and against restrictions;  the words of the covenant will be given their ordinary and intended meaning.  Covenants cannot restrict the land by implication or unreasonably.  (F:  group home for aids patients)

2. Shelley v. Kraemer (US 1948):  Racially discriminative covenants are not illegal and do not violate the Const’n; however, the courts cannot enforce such a covenant because that would amount to state action in violation of the Equal Protection Clause of the 14th Amendment.

3. Covenants cannot violate the Fair Housing Act

a. Three ways to violated the Fair Housing Act:

i) Discriminatory Intent:  whether ( treats the protected class differently from other similarly situated individuals.

ii) Disparate Impact:  (’s conduct actually or predictably results in discrimination or a discriminatory effect.

iii) Reasonable Accommodation:  ( fails to make reasonable accommodations in rules, policies, practices, or services when such accommodations may be necessary to afford the protected class equal opportunity to use and enjoy a dwelling

E.  Termination of Covenants

1. As longs as the original purpose of the covenant can still be accomplished and the restricted area will benefit by the covenant’s enforcement, then the covenant will stand even though the subject property has a greater value if used for other purposes.  See Western Land Co., v Truskolaski (Nev. 1972) and Rick v. West (NY 1962)

2. The Changed Conditions Doctrine:  when circumstances have substantially changed then the covenant should not be enforced

a.  Rest. 3rd Property §7.10: When a change has happened that makes it practically impossible to accomplish the purpose of a covenant, then a court may modify it to permit the purpose to be accomplished.  If modification isn’t practicable, the ct may terminate the covenant.  If the servient estate is no longer suitable for any use permitted by the covenant, the ct may modify the covenant.  

b. Pocono Springs Civic Ass’n v. MacKenzie (Penn. 1995):  Perfect title (record owners of a fee simple) cannot be abandoned in order to avoid covenant fees.

F.  Rest. Property §535:  For a burden to run, the successor must have the same type and duration of estate as the promisor

G.  Rest. Property § 537:  For a benefit to run, a successor can have any interest in the land

H.  Rest. 3rd Property § 5.2:  Negative covenants are treated like easements; they run to all subsequent owners and possessors of the burdened land

V.  Zoning

A. Zoning in general is an acceptable exercise of the states’ police power, as long as the specific ordinances do not unreasonably or arbitrarily burden individual homeowners.  Village of Euclid v. Amber Realty Co. (US 1926)

B. The Rational Relation Test is the test for evaluating whether a zoning ordinance meets a legitimate government interest.

C. Non-Conforming Use: an otherwise legal use of property that pre-existed zoning regulations that outlawed it in that location.  

1. Generally, can continue with a non-conforming use; the right to maintain a nonconforming use runs with the land

a. Terminates when abandoned; standard

i. Intent to Abandon –AND-

ii. Not used in that manner for SoL (substantially discontinued is adequate)

2. Protects uses pre-existing the zoning, but not uses that were in the planning stage.  

a. Under Vested Rights Doctrine, a proposed use may be protected if sufficient commitments have been made in reliance on the existing zoning requirements that are subsequently changed.  

b. Under estoppel, when developers reasonably rely to their detriment on the issuance of a permit, make substantial expenditures, act in good faith, and make all the necessary inquiries into the permit’s validity, then the municipality is estopped from stopping the builder’s work based on zoning  

3. Amoratization: provision that states a non-conforming use may only continue for a certain length of time following a new zoning regulation.

a. If a zoning law deprives a property owner of the lawful use of his property then it is a taking and the property owner must be justly compensated. PA Northwestern Distributors, Inc. v. Zoning Hearing Board (Penn 1991) 
b. Cts who allow amortization usually require a reasonable period of time before the nonconforming use it ‘kicked out’.  Factors to consider in determining reasonable time:

i. Nature of use

ii. Amount invested

iii. Number of Improvements

iv. Public detriment cause by use

v. Character of neighborhood

vi. Amount of time needed to amortize investment

D. Controls on Household Composition:  A zoning commission’s definition of a what constitutes a family for unrelated individuals is a discretionary decision and not subject to judiciary review. Village of Belle Terre v. Boraas (US 1974)  However, municipalities cannot legislate regarding the living arrangements of blood or legal relatives. Moore v. City of East Cleveland (US 1977)

E. Exclusionary Zoning:  zoning that closes communities to unwanted groups

(  Tiebout Hypothesis:  consumers benefit from being able to move among municipalities offering varying packages of public goods and taxation policies; specialization of cities and competition among them would enhance the efficiency of city organization b/c people would tend to get the public goods they most preferred

( Waring Blender Model: all land uses and types of households should be represented in all neighborhoods in proportion to their representation in the entire city; great diversity within neighborhoods but no diversity b/w neighborhoods (thus limiting residential choices)

1. A municipality cannot discriminate/be exclusionary in its zoning practices.  

a. Southern Burlington Country NAACP v. Township of Mount Laurel (NJ 1975):  Since a municipality’s power to zone is a derived from the state’s police power, it has an obligation to ensure that zoning regulations do not exclude low and moderate income housing.

b. Mount Laurel II (1983):  Every municipality (not just developing ones) must provide a realistic opportunity for decent housing for its poor.  Good faith attempts are insufficient; must take affirmative measures to aid developers in obtaining state and federal aid.

2. Supreme Court’s Trend for Exclusionary Zoning Ordinances:

a. Lindsey v. Normet (1972):  housing isn’t a fundamental right

b. San Antonio Indep. School Dist. V. Rodriguez (1973):  wealth is not a suspect class under the Eq. Protection Cl.

c. Belle Terre:  restricting land use to single family dwellings is reasonably within the general welfare power of the state

d. Worth v. Seldin (1975):  non-residents don’t have standing to challenge municipality’s zoning ordinances

e. Arlington Heights v. Metropolitan Housing Development Corp. (1977):  ( must prove a discriminatory intent when challenging environmental regulations as a violation of the Eq. Prot’n Cl.

3. Exclusionary Techniques:

a. Reducing Taxes:  most effective way to do that is to have a handsome tax base (wealthy residents and valuable property) with a low demand for public services (i.e. industrial use or expensive homes in a low-density manner)(will lead to high income, white residents

b. Minimum Housing Costs:  didn’t meet rational basis test; not allowed

c. Minimum Floor Area:  overcome by Housing Acts which regulate the facilities requirements for houses

d. Minimum Lot Size:  generally upheld

e. Minimum Setback Requirements:  upheld b/c tend to increase light, air, and reduce danger from fire

f. Barring Mobile Homes:  cases are split due to residual prejudice.

4. Inclusive Zoning:  devices designed to encourage supply of low/moderate income housing

a. Requirement:  require a builder to agree to create a certain # of units below market rate

b. Incentive:  lift density limits in exchange for builder’s agreement to build more low-income units.

F. Growth Controls:  Zoning that limits access to everyone in order to stop or slow development

1. Techniques:

a. moratorium 
i. Ass’d Home Builders v. City of Livermore (Cal. 1976):  upheld moratorium

b. time control in issuing permits 
i. Golden v. Planning  d. of Ramapo (US 1972):  Timing controls are a means of phasing development and providing balanced community and efficient land use

c. Quotas

i. Construction Indus. Assn. V. Petaluma (9th Cir. 1975):  quotas are rationally related to the social and environmental welfare of the community.

VI.  Takings

(  Regulating:  leaving property in the hands of the owners but regulating its use

(  Taking:  taking property from the owners and reallocating it to governmentally preferred uses

(  Eminent Domain:  the government’s inherent power to take and regulate property

A. The 5th Amendment limits Eminent Domain:

1. Must be for public use

a. Very Broad(if it is rationally related to a conceivable public purpose, then it is for public use.  Hawaii Housing Authority v. Midkiff (US 1984)

2. Must be justly compensated (fair market value)

B. Regulatory Takings:  when regulations have become so severe that they are effectively a taking

1. Permanent Physical Occupation:  Regulation that requires permanent physical occupation, no mater how small, is always a taking. Loretto v. Teleprompter Manhattan CATV Corp. (1982)

2. Economically Viable Use Test:  Regulation that leaves no reasonable, economically viable use of the property is a taking.  Lucas v. South Carolina Costal Council (1992), Penn. Coal Dissent
3. Diminution in Value Test:  The more drastic the reduction in value of an owner’s property rights, the more likely a taking it going to be found.  (Pennsylvania Coal v. Mahon (1922) (F:  Where Penn Coal’s entire property rights diminished to $0)
C.  When regulations are not takings:

1.  The state may regulate a nuisance without compensation.  Hadachek
a. However, nuisance regulation is limited to a nuisance that pre-exists the creation of the regulation (i.e. common law nuisances) or rights that were not part of the owner’s rights at time of purchase (Lucas); 

b. If there is any question about what is a nuisance, it is for the court to decide (Lucas)
c. Cannot give a nuisance exemption to a land owner without compensating adjacent land owners, because the nuisance exemption effectively condemns the adjacent land by nuisance.  Borman v. Kossuth County (Iowa 1998)
2. Exactions:  local government measures that require developers to provide goods and service or pay fees as a condition to get project approval

a. An exaction is not a taking when the city’s purpose could have been legitimately achieved by denying the permit (which would not have been a taking) and the exaction has to be related to/advance the same purpose that denial of the permit would have (“close nexus”).  Nollan v. California Coastal Commission (US 1987)

b. There must be a rough/reasonable proportionality b/w what is exacted and the government purpose Dolan v. City of Tigard (US 1994:
