PROPERTY I  (Teson)

I. Theory

A. Locke (Initial property from state of nature)

· Labor theory of property acquisition…you own it if you mix your labor with it and it changes

· Commons Problem: State of nature…no one owns anything; everyone uses everything

· Locke’s theory is one of intitial property, not subsequent (that requires assent)

· 3 steps:

(1) We have the given right to own our bodies!!! (It is the closest circle to our actual self)

(2) The labor of the body & the work of our hands is ours…as an extension of the body

(3) Whenever we labor on something, we mix w/it and change it; ….It then becomes our own!! (By mixing my labor w/ it I extend exclusion over the object)

· LOCKEAN PROVISO: Leaving as much and is good for the use of others in the commons… Exception to taking things out of the commons into possession (Did Locke anticipate so many owners? NO)

B. Becker

· Presents 2 problems with Locke’s theory:

(1) Valuation theory:

· A worker who works on something adds value to it

· Is the worker then only entitled to the value added to it, or to the whole thing?  Locke would seem to think the difference is miniscule

(2) Unappropriated things are of no value:

· Labor is unpleasurable

· It is fair to reward the person who has pained through labor

· Shouldn’t the benefits then go to the workers?

C. Schwartz (Whether to protect productive v. non-productive behavior)

· Schwartz defends the Lockean proviso… noting that generally, people do not accept the condition of the proviso.

· TRAGEDY OF COMMONS (as presented by G. Hardin)…

Where there are no property rights…(commons)…the resources will be overused and wasted.

· There are no incentives not to use the resources

· No one is producing b/c no one has the incentive 

· By assigning property rights, the wealth is maximized b/c each person internalizes the costs of use, b/c they are able to exclude others from using what is theirs

· THEORY OF EXTERNALITIES…(Jane builds a fence in the Eden example)…Everyone must internalize the cost of use or the resources will be used innefficiently until they are gone.

· Why does Jane build a fence?

(1) scarcity of resources (she’s getting hungry)

(2) Tired of degrading affair of snatching up all the apples she can get by fighting over them…in order to ensure food for everyone, fences must be built to allow the apples to grow.

(once the land is appropriated & exclusion allowed, everyone is happy….then comes GROUP II)

· Group II has no more apples to appropriate…

· They are forced to find alternatives…fence building?

· They must exchange productive behavior in order to co-exist

· Schawrtz says in order to satisfy proviso w/ the apples, you must violate it with the land.

· Goods must be removed from the commons, or they will be destroyed, and in order to protect property…PRIVATE PROP. RIGHTS!

· The move from no rights to priv. Prop. Rights leaves an unequal distribution of wealth…land is not distributed equally

· In a situation of scarcity…good/nice people will lose when self-interested folks get taken advantage of and/or are removed.

D. Rose (Acquisitive desire…we need benevolent people in order to exit out of the state of nature)

· Storytelling isn’t effective…thought experiments using 6 diff. Characters:

(1) John Doe

(2) King of the Mountain

(3) Malice Aforethought

(4) Mom

(5) Portnoy’s Mom

(6) Hit me. 

E. Posner

F. Demsetz

G. Coase

H. Cooter

I. Friedman

J. Sunstein

II. First Posession: Acquisition of Property

A. Discovery

B. Capture

C. Creation

III. Subsequent Possession: Acquisition of Property

A. Acquisition by Find

B. Adverse Possession

C. Acquisition by Gift

IV. Possessory Estates

A.
Feudalism

B.
Fee Simple

C.
Fee Tail

D. Life Estate

E. Defeasible Estates

V. Co-ownership and Marital Interests

