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GENERAL

1. Land Ownership/Property Rights:

A. Right to use the property 

1) Proscriptive Easements:  if you allow someone to use your land and they rely on it, you can’t exclude the person from using your land

B. Right to exclude others

2) The right to exclude isn’t complete(health, welfare, and necessity can justify trespass onto public or private lands (see State v. Shack)

a)  At the same time, want or laziness doesn’t justify trespass (see Jaque v. Steenberg Homes)

2. Title

A. Relative to the property rights of others

B.  No subsequent possessor can receive good title from a thief

· True Owner:  relative to the other claimant

· Bona Fide Purchaser (BFP):  a buyer without notice of any claim against the property

3. Functions of Property

A. Promote effective use of resources

B. Distribute and redistribute wealth

C. Nourish individuality/diversity

D. Essential to political freedom

FIRST POSSESSION

1. Policy:  

A. Custom/Tradition

B. Rewards Initiative

C. Fosters Order/Social Structure

· First In Time:  general principal that whoever takes possession first is the true owner
--But how do you define possession?

· Commons:  when property belongs to the entire community; encourages present consumption (get as much as you can now mentality)
I. Acquisition by Discovery:  he who “finds” the land first has superior title to other Western countries, and has exclusive right to acquire the land from the natives
1.  Possession under Discovery:  Civilization of the land in order to control it (i.e. farming)

Johnson v. M’Intosh (1823):  A Christian nation discovering land, previously unknown to the Western World, has the right to acquire it from the natives.  The US’s right to it’s land was inherited through England, who gained property rights from discovery.

2. Policy:  Civilized people make better use of the land (farming, industry)

A.  Locke’s View:  The Native Americans hadn’t mixed enough of their labor with the land; therefore they hadn’t made the land theirs

3. Acquisition by Conquest:  the taking of territory through force followed by formal annexation of defeated territory by the conqueror, giving the conqueror claim to it.

II. Acquisition by Capture:  first person to reduce a commons to personal possession has property rights in it

1.  Possession under Capture:  Limit the freedom of the animal 

Pierson v. Post (1805):  Mere pursuit is not enough.  Need possession of an animal to establish property rights.  Until the animal is captured, or mortally wounded, there is too much uncertainty to definitively award possession.

F:  Post discovered a fox on an un-owned piece of beach.  Post hunted the fox with large dogs/hounds.  Pierson, knowing the fox was hunted, killed and carried it off. Post sued for the value of the fox.

A.  Policy:  easier to administer then chase rule; b/c its easier to determine who captured the animal, its easier to enforce;  encourages competition between pursuers

Ghen v. Rich (1881):  Marking an animal with a clear intent to retrieve it is proof of ownership

F: In Massachusetts there is a custom that whalers kill whales, who immediately sink to the bottom of the sea, and recover them several days later, when they float to the surface.  Each boat's crew has it's own individual mark on its lance so that it can be determined who shot the whale. G shot and killed a whale.  It was washed ashore and found by Ellis, who sold it to R.  G laid claim to the whale as soon as he knew it had washed ashore.  The jury found that Ellis and Rich knew or "might have known, if they wished," that the whale had been killed in accordance with the local whaling business.

A.  Policy:  utility and flexibility in using industry standard guidelines (the industry knows more about this then the court does)

Keeble v. Hickerngill (1707): When a wild animal is on a person’s land, he has constructive possession of it.  (Maliciously interfering with a person’s trade/livelihood is a deprivation of profit and property.)  

F: K owned a decoy pond that was full of ducks.  K used this method of duck hunting as his livelihood.  H, on several occasions, fired guns near the pond to scare off the ducks.  H acted with intent to deprive K of the ducks.

A.  Policy: Encourages fair competition; discourages tresspass; avoids “free season” on others’ property

2.  Fugitive Resources

A. Wild animal cases were basis for fugitive resources

B. Originally the law followed a “first in time” principle (instead of constructive possession because of the land boundaries)

1) Didn’t know where the boundries of the oil was at the time

2) Oil moved around to fill its space

4. Externatilities:  Actions/Costs on others that person A doesn’t take into account 

A. Externatilities encourage the rapid use of a resource (max profit can be received now, so I’m grabbing it)

B. Demsetz, Toward a Theory of Property Rights (1967):  private ownership minimizes external costs; privatization reduces negotiation costs (less parties to deal with) and leads to more effective use of land and resources

5. Anti-commons:  Lots of people have the power to veto other’s property rights

A. Negotiation costs are incredibly high

B. Results in under-consumption

III. Acquisition by Creation:  If a person adds to the value of a thing by labor and/or addition of material in a good faith belief that the person has a right to the property, then he created the property and it’s his.
1. Locke’s View:  If you create something it’s yours

2. If you create a thing or idea it is yours, but others may imitate it if it is not a certain type of protected property (patented, copyrighted):  

A. Cheney Brothers v. Doris Silk (1929):  Excluding imitation creates a monopoly;  the ct’s can’t create a monopoly

B. Smith v. Chanel (1968):  Competition through imitation is not unfair. (Imitation is the life blood of competition)

C. Policy:  give incentive to create and protect IP; encourages free market competition

D. Unique Characteristics of IP:  can’t exclude others from using it; consumption doesn’t use up the resource

3. Rights of Publicity:  famous people should have the right to control their celebrity attributes in commercial advertising (derived from right to privacy)

4. Ownership of Bodily Tissue:  rt to control ones’ body/bodily tissue is limited by public policy interests

A. A person cannot sell organs for transplant, although he may sell his blood or plasma

B. Generally, a person does not own his cells once they have been extracted 

Moore v. Regents of University of California (1990):  Human biological material does not belong to the person it was removed from after it has been removed.  A person does not retain ownership interest in his/her cells after they have been removed from him/her.

Dissent: Property is a bundle of rights that may be exercised with respect to an object; these rights can be limited by law with regards to certain objects.  At the time that Moore's cells were removed, he had "the right to do with his own tissue whatever the defendants did with it..."

F: In 1976, M sought treatment for hairy-cell leukemia at Medical Center of UCLA (D).  Dr.’s confirmed his diagnosis, but they didn't tell him that his cells were unique and that access to them was of great scientific/commercial value.  M consented to 7 yrs of follow up procedures and the removal of his spleen.  His bodily fluids and spleen were retained and tested.  At some point he was informed of the research, but not the commercial value or the D's financial interest in it.  D's established a cell line from Moore's cells, received a patent for it, and entered into various commercial agreements worth hundreds of thousands of dollars.  M sued for conversion and lost.

SUBSEQUENT POSSESSION

1. First in Time doesn’t apply 

2. Possession is 9/10ths of the law

· Possession:  physical control and an intent to assume dominion

I.  Acquisition by Find:  The title of a finder of a lost article is good against the whole world except the true owner.  A finder of property acquires no rights in mislaid property, is entitled to possession of lost property against all but true owner, and is entitled to keep abandoned property. 

Armory v. Delamirie (1722):  A finder has property right that allow him to keep property against all but rightful owner

F: Armory found a jewel and took it to Delamirie's assistant goldsmith for appraisal.  Delamirie offered to buy the jewel, but Armory refused.  The assistant failed to return the jewel.  Armory sued Delamirie for the value of the jewel under respondeat superior.
1.  Title

A. A true owner’s negligence may add to the quality of the finder’s title and not allow the true owner to get property back from subsequent possessors

B. Policy:  Don’t want to have open season on “taking” property from each other because property has an uncertain title

C. If possession wasn’t enough to have a claim of rt, then you’d have to prove that you were the rightful owner

3. Place where found only matters when a person is in the possession of the premises

A. Encourages honest behavior by the finder (prevents theft)

B. Gives stability by providing the parties with expectations

C. Protects the true owners interests

Hannah v. Peel (1945):  Finder is entitled to property rights in lost item and when place where found hasn’t been occupied by the land owner.

F:  P owned a house, but never lived in it.  The house was used to quarter soldiers during WWII.  H, who was stationed there, found a jeweled brooch.  He gave it to the police, but the true owner never claimed it.  The police gave it to P, who sold it.  H sued P for value of brooch and won.

4. Mislaid Property:  property purposely put there but negligently left there

A.  Finder does not get property rights in mislaid property

II. Acquisition by Adverse Possession:  transfer title without consent of the prior owner 
1. Policy:

A. Quiet title (give possessor assurance that they have title)

B. Get property into use

C. Encourage true owner not to sit on their rights

2. Elements of Adverse Possession:  open, notorious, continuous, hostile to T.O. for SoL

A. Entry giving exclusive possession

B. Use like the average owner would use the property under the circumstances

Howard v. Kunto (1970):  Possession requires dominion “as ordinarily marks the conduct of owners of the property.”  The nature of the property affects what is considered ordinary.

F:  K and their predecessors (dating to the 1940s) occupied Tract 2, but held record title to Tract 1, which was adjacent.  H surveyed land and four the K dwelling wasn’t on K’s land.  H exchanged title with record title owner of Tract 2.  Ct. held that K’s use of the land for summer home was adequate and quieted title with K.

C. Open and notorious:  must be visible so gives reasonable notice to true owner

D. Adverse to the true owner under a claim of title to the property

1) Objective Standard:  mindset irrelevant

2) Good Faith Standard:  “I thought I owned it”

3) Aggressive Trespass Standard:  “I knew I didn’t own it, but intended to take it.”

*Most ct’s regularly award title to good faith trespassers but not to aggressive trespassers.

E. Continuous for the Statute of Limitations

3. Color of Title:  claim to title base upon a written document or judicial decree that is for some reason defective

A. Adv. Poss. Of part of property through color of title gives constructive possession to all property conveyed in defective instrument(don’t have to actually possess property in order to gain title by adv. Poss.

B. However, actual possession wins out over constructive possession if there’s a question

4. Tacking:  using a prior possessors period of possession to satisfy current possessor’s SoL requirements

A. Requires Privity (direct transaction between possessors; voluntary transfer)

Howard v. Kunto (1970):  Tacking of possession between successive occupants is permitted if they were in privity.  Privity can be established by transferring the title purporting to transfer the land.  Privity is a judicial recognition of the need for a reasonable connection between successive occupants to raise the claim of right above the status of a trespasser.


F:  See above

B. Policy:  constructive continuity allows justice if possessor(s) acted in good faith

5. Disabilities:  characteristics of the true owner that toll the SoL until the disability ends

A. Age of minority

B. Mental Impairment

C. Imprisonment

D. If the property is fraudulently concealed

6. Generally can’t adversely possess against the government

7. Settling Boundary Disputes

A. Agreed Boundaries:  an oral agreement will suffice to estb. boundaries if agreement accepted for long period of time

B. Estoppel:  If one neighbor makes representations of boundaries and another neighbor relies on those reps, the first neighbor is estopped from denying the validity of the boundary

8. Adverse Possession of Chattel;

A.  Discovery Rule:  SoL tolled until true owner knows or should reasonably know where chattel is.  Requires true owner to act with due diligence to find his/her property.

B. Policy:  Need a different adverse possession rule for chattel because it is easily movable(may not be able to find out if open and notoriously possessed

C. Policy:  Encourage true owner’s diligence in recovering the property

O’Keefe v. Snyeder (1980):  Created Discovery rule

F:  O painted 3 paintings.  She claimed them stolen in 1946, but never reported them stolen.  Frank claimed title from his father, dating to 1943.  F sold them to S who displayed them in a gallery in 1976.  O sued for replevin.  

Guggenheim (a NY case):  SoL doesn’t run against a BFP until true owner requests property back.  However, a SoL beings running for a thief immediately

D. Viodable Title:  UCC §2-403 (at page 157)

1) A person w/ voidable title has the power to transfer good title to a BPF; T.O.’s rts are extinguished when voidable title transferred to BFP

2) True owner always disposes of possession (regardless if the “entrusting” has been criminal)

3) Puts burden on true owner to investigate quality of person they are entrusting with their property

III. Acquisition by Gift

1. Requirement of a Gift:

A. Intent

B. Delivery

1) Concrete evidence to donor of the significance of the act

2) Unequivocal evidence of the gift

3) Prima facie evidence in favor of the gift

· Real Delivery:  manual handing over of chattel that is deliverable

· Constructive Delivery:  handing over an item that gives access to the gift (i.e. keys)

· Symbolic Delivery:  handing over something that represents the property (i.e. title, deed)

*General Rule:  if an object can be physically handed over, it must be.

Newman v. Bost (1898):  A gifted item must be manually delivered unless that is impossible, because of size or because the item is not present.  Constructive/Symbolic delivery suffices for those items.

F:  N lived with Van Pelt for approx. 10 years before his death.  On his death bed, he gave her his keys saying, “Everything in this hous is yours.”  He pointed out several items of furniture.  Ct. held that the delivery of the keys was constructive delivery of only the items he pointed out, but that other deliverable items in the house had not been gifted.

2. Policy:  to prevent fraud

3. Inter Vivos Gift vs. Donatio Causa Mortis

· Inter Vivos:  a gift given during life with the intent to immediately transfer property rights

· Donatio Causa Mortis:  a gift give during life with the intent to transfer property rights upon death (not valid any more, must use a Will)

Gruen v. Gruen (1986):  The correct test is whether the donor intented to give property rights now or upon his death, even if he reserved a life interest.

F:  Father wrote 3 letters to Son giving him painting for Son’s 21st birthday, but reserving life interest in painting until Father’s death.  F died and wife claims painting his.

THE SYSTEM OF ESTATES

· Present Interest:  right of possession now

· Future Interest: right of possession later

· Co-ownership:  concurrent possesory rights, either now or in the future

· Heirs:  persons who survive the decedant; a living person doesn’t have heirs (yet!)

1) First Issue:  children, grandchildren

2) Ancestors:  parents

3) Collaterals:  blood relatives, not parents or children (siblings first)

4) Escheat:  property reverts to the state

I. Possesory Estates

· Words of Purchase:  words that describe who’s getting the estate (“to A”)
· Words of Limitation:  describe the kind of ownership/property (fee simple:  “and A’s heirs”; life estate:  “for A’s life, remainder to B”)
· Disabling Restraint:  can’t transfer land
· Forfeiture Restraint:  if grantee attempts to transfer, property is forfeited to another interest
· Promissory Restraint:  grantee promises not to transfer land
1.  Fee Simple (Absolute):  the most property rights one can have

A. Word to Create a Fee Simple:  “to A and his heirs”

B. A fee simple cannot be limited  (see White v. Brown below)

1) No limits on alienation (conveyancing, transferring, inheritability)

2) Ownership doesn’t end at any spec. even

C. Policy Against Restraints on Alienation:

1) Makes property marketable

2) Don’t want to perpetrate concentration of wealth

3) Restraints discourage improvements

4) Restraints prevent creditors from reaching the property

2. Life Estate:  possesory rights for the life of the tenant

A. Language:  “To A for A’s life, remainder to B”

1) There is always a remainder

White v. Brown (1977):  Unless there is a remainder, there isn’t a life estate.  If it’s not a life estate it’s a fee simple

F:  Lide had a will that left her house to her sister-in-law, White, for W’s life.  She expressed that the house was not to be sold, but did not designate a remainderman.  Held that L gave W a fee simple and that W had right to sell property, because a testator can’t limit the property rights of a fee simple tenant.

B. The remainder allows the testator to control who the property goes to

1) The Trust is a better tool for that today

2) Basic conflict between interests of life tenant (max income now) and remaindermen (max value in the future)

Baker v. Weedon:  When the court orders the sale of a life estate, the life tenant’s and the remaindermen’s interests must be balanced.  Sale must be in the interests of both parties.

F:  B received a life estate from her husband in the 1930s, remainder to his grandchildren.  In the 1960s-70s, B needed extra money for retirement and land had hugely appreciated, but she couldn’t sell without the grandchildren’s consent.  Held:  Ct. ordered part of the property sold and the money was put into a trust

C. Law of Waste:  designed to avoid uses of the property that interfere with the remainder interest while allowing the life tenant to max current value; remainderman can ask ct to grant sale or injunction

1) Affirmative Waste:  acts that diminish future property value

2) Permissive Waste:  neglecting property, allowing it to fall into disrepair

D. Problems with Life Estates

1) Sale:  all persons with interest must agree to sell

2) Lease:  life tenant can’t lease beyond his/her life

3) Mortgage:  bank doesn’t lend based on life estate security

4) Waste:  life tenant may be barred by remainder men from using property as he/she wants

5) Insurance:  life tenant not required to insure property

E. Selling a life estate:  value distributed base on life expectancy proportion and then remaining value distributed among remaindermen

F. Restraints on Life Estates:  disabling restraints are void, but forfeiture and promissory restraints are okay 

3. Leasehold Estates

A.  Term of Years:  possesory rights for a period of time measured by the calendar 

4. Defeasible Estates:  a fee simple that may come to an end upon the occurance of an event

· Fee Simple Determinable:  will end automatically when the condition occurs; must include a reversion interest

1. Classic Language of Fee Simple Determinable:  “Property is yours, so long as ..condition..”

2. Adv. Possession:  SoL begins running as soon as condition occurs

· Fee Simple Subject to Condition Subsequent:  doesn’t automatically terminate, but may be cut short upon the transferor’s prerogative after the condition has occurred; transferor must reclaim property by an affirmative act (Right of Entry or Power of Termination

1.  Classic Language of Fee Simple Subject to Condition Subsequent:  “Property is yours, but if condition happens then I have a right to re-entry.”

2. Adv. Possession:  SoL begins running when rt of entry asserted

A. Restriction on the Condition

Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano (1968):  If its so narrow as to prevent alienation then it is unenforceable

F:  Grantors gave Odd Fellows property:  “restricted to use and benefit of [O/F]..fails to be used by O/F or in event of sale, property to revert to Grantors or heirs.”  O/F sold prop.  Held that sale condition was too narrow.  (But oddly held that use condition wasn’t)

Cast v. Natl. Bank of Commerce, Trust & Savings Assoc. of Lincoln (1971):  If condition adversely affects market value then it isn’t enforceable

Ink v. City of Canton (1965): Must use proceeds of property to fulfill condition or proceeds revert to Grantor

F:  Grantor gave C property for use and purpose of public park, but for no other use, revert to heirs.  State claimed emminent domain and paid C for value of prop.  I (heir) sued for value of land.  Held:  Ink awarded reversion interest in land (Market value – value as park), but not money for improvements by city.  City awarded value of park, but proceeds had to be used for another park

1) Park value + Reversion Value ( Full Market Value

B. Determining Whether It’s F.S. Determinable or F.S. Subject

1. Usually very hard to tell the difference because, in reality, language doesn’t differ much

2. Have to discern intent

C. Covenant v. Defeasible Estate

1. Covenants are promises, enforceable by injunction or damage

2. Defeasible estates are completely terminable upon the occurrence of the condition

3. No magic language to tell the difference between them; it’s a tool for judicial interpretation

D. Can’t transfer reversion interest during life or through a will; its only inheritable (see Marenholz v. County Board of School Trustees)

1. Policy: 

a)  Doesn’t allow for strict enforcement of reversion

b) Allows quieting of title sooner (through adverse possession) because easier to find person with reversion interest

*Karjala thinks inability to transfer is wrong; should allow transfer in order to better enforce condition

E. There isn’t a strong motive to improve land if it is easily forfeit-able(against basic goal to max. property value

II. The Trust

· Trustee:  person who manages the trust and holds the assets
· Beneficiary:  person who will receive the assets in the trust when distributed
· Trustor:  conveys the assets to the Trustee
· Trust Instrument: specifies the beneficiaries, terms, trustee, etc.
1. Trustee is legal owner of assets

A. Assets held in Trustee’s name

B. Must use in accordance with the terms of the trust

C. Beneficiary holds the economic value, but doesn’t have right to control trust

2. Trustee’s Duties

A. Fiduciary duty to beneficiary:  must administer assets to beneficiary’s benefit

1)  If breach of duty, then personally liable to beneficiaries

B. Must keep trust assets separate from his personal property

C. Must preserve the property, make it productive, and distribute income as specified

D. Keep accurate accounts

E. Balance needs of remaindermen and beneficiary

Broadway Nat’l Bank v. Adams (1882):  A trust is not subject to alienation by the beneficiary and isn’t subject to beneficiary’s debt.  (Safe from creditors—spendthrift trust)

III. Co-Ownership

1.  Tenants In Common:  separate, but undivided, interest in property; conveyable

2.  Joint Tenants:  

A.  separate, but undivided, interest in property

B. right of survivorship

C. conveyance creates a tenant in common title

D. must have intent to convey rt of survivorship and the four unties:

1. Time:  acquired at same time

2. Title:  acquired title through same means

3. Interest:  must have equal, undivided, and identical shares

4. Possession:  must have right to possess the whole

*Karjala: Intent to have the other person become owner upon death of co-tenant is the critical issue in creating a Jt. Tennancy

E. Jt. Tenant can sever jt. Tenancy

Riddle v. Harmon (1980):  One joint tenant can severe the jt. Tenancy without the use of intermediary legal devices

F:  Wife transferred her interest in a jt. Tenancy to herself as tenant in common.

*Karjala:  efficiency reasoning (can do directly what you can do through intermediary means) makes sense

F. Mortgages do not sever a jt. Tenancy

Harms v. Sprague (1984):  A mortgage by one joint tenant doesn’t sever the jt. Tenancy because a mortgage is not a conveyance of title.

F:  John mortgages his interest in his joint tenancy with his brother, William, to cover a loan on Chris’s house.  

*Karjala:  Harms makes sense because tenants don’t usually intent to severe the joint tenancy when they mortgage their homes to raise money

G. Joint Tenancy in Bank Accounts

1) Policy:  Bank is worried about paying out to the wrong person.  With a joint tenancy, they can safely, legally pay out to either tenant

2) Banks usually create a joint tenancy, but the court’s interpret intent when distributing assets

· True Joint Tenancy Bank Account:  depositor gives 50% of deposit to joint tenant with right of survivor ship

· Payable on Death Account:  owner only intends to give a right to survivorship, not a current interest

· Convenience Account:  A only has right to withdraw to pay the owner’s bills; A has no current interest

3) Burden in proving proportion of ownership is on person best able to keep records

3.  Tenancy by the Entirety: the four unites plus marriage (if broken, becomes tenants in common); right of survivorship; cannot convey

4. Relations Among Concurrent Owners

A. Partition:  termination of a co-tenancy

· Partition by Kind:  physical division

· Partition by Sale:  sell land and divide economic value

1) Partition by Kind traditionally preferred by courts, but Partition by Sale is usually ordered

2) Standard for Partition by Sale (burden on pty requesting partition by sale) (see Defino v. Vealencis (1980)):

a) Partition by Kind is impracticable  -AND-

b) Partition by Sale benefits the interest of all owners

B. Ouster:  being kept from accessing the property by co-tenant

Spiller v. Macreth (1976):  Occupying co-tenant has not ousted other co-tenant by not paying rent unless the occupying co-tenant denies the other right to entry or there is a pre-existing contract to pay rent

F:  Co-tenant moved in an began using property as warehouse after their renter moved out.  Other tenant demanded half rent for use of the warehouse; co-tenant refused.

Swahtzbaugh b. Sampson (1936):  Joint tenant has the right to lease his interest in the property and this doesn’t severe jt. Tenancy

F:  Sw rented property from Sampson’s husband and planned to build a boxing arena.  Sampson opposed the plans.

C. Sharing Benefits/Burdens of Co-Ownership

1) Rents and Profits:  collecting co-tenancy must account to the other tenants and give them their share

2) Taxes, Mortgage Payments, and other charges:  tenant who over pays has rt to contribution up to the other tenant’s share

3) Repairs:  no rt to contribution

4) Improvements:  no rt to contribution or credit for improvement during accounting or partition.

TRANSFERS OF LAND

I.  The Land Transaction

1. Process of Typical Home Purchase

A. Hire Realtor:  sign Realtor’s agreement

B. Negotiate Contract of Sale

C. Check Status of Title:  certificate of title (by attorneys) or title insurance

D. Closing:  $ in exchange for executed deed

1) Escrow:  3rd P holds assets until all requirements of the contract are completed

2. Sufficiently routine that legal serves aren’t required

State v. Buyers Service (1987):  Held that duties done by title/escrow company is the practice of law without a license.

In Re Opinion No. 26:  Concludes the same as Buyers Service but allows it anyway because the dealing is so routine.

3. Statute of Frauds:  

A. Policy:  to prevent fraud/false claims; creates evidence of intent and transfer of land

B. Standard

1) Instrument in writing

2) Signed by person (who it is being enforced against)

3) Description of land being sold

4) Price or method of determining price

C. Problems:  rule may be too inflexible and allow a party to renig because the agreement wasn’t written down properly

D. Exceptions
1)  Partial Performance:  evidence of a contract;  actions evidence of an oral agreement

*Karjala:  there is a logic flaw(claiming agreement and acting opens up fraud meant to be avoided

2) Estoppel:  detrimental reliance estops other party from raising Statute of Frauds defense

a) Must show irreparable injury if contract not enforced

b) Standard:  foreseeable reliance, acts in reasonable reliance, before offer repudiated, restitution damages are inadequate

c) Partial Performance can be used to show reliance

Hickey v. Green (1983):  Even through Statute of Frauds memo not properly executed, sale of land can be forced at agreed terms when one party has relied on the agreement to its detriment 

4.  Equitable Conversion:  When a contract of sale is signed, the law treats the buyer as the equitable owner and the seller as the legal owner

A. Risk of loss shifted to buyer (seller no longer has to insure)

B. Sale continues if a pty dies; the seller/buyer settles sale with decedant’s estate

II.  Title and Deed

1. Marketable Title:  real estate which is free from reasonable doubt and won’t expose party holding title to hazard of litigation

A. Title by Adverse Possession is Marketable (see Conklin v. Davi (1978))

B. Marketable title, not perfect title, is required

2. Deed

A. Requirements of a Deed (Statute of Frauds):

1) Names of Grantor and Grantee

2) Words of Grant

3) Description of Land

4) Grantor’s Signature

B. Types:

1) General Warranty Deed

a) Covenant of Seisen/Covenant of Right to Convey:  grantor is T.O. and has rt to convey property  (present interest)

b) Covenant Against Encumbrances:  no encumbrances against prop (present interest)

c) Covenant of General Warranty:  Grantor will defend grantee against all lawful claims for property and compensate for any loss b/c someone else asserts superior title (future interest)

d) Covenant of Quiet Enjoyment:  Grantee won’t be disturbed from enjoying the property by someone with better title (future interest)

e) Covenant of Further Assurances:  Grantor will execute any other docs needed to perfect conveyance (future interest)

*SoL begins running immediately on present interests, but only when the breach occurs for future interests.

2) Specific Warranty Deed:  protect you, the buyer, from the things I did

3) Quitclaim Deed:  no promises

C. Requirements of Delivery:  manual delivery not required, only an intent that the Grantee have present property rights

III.  Mortgage and Security Interests

· Note:  buyer’s promise to repay loan
· Mortgage:  security for the note; if not paid, ct can order a foreclosure sale
· Deed of Trust:  security for note given to 3rd Party trustees until loan is paid;  if not paid, trustee can sell the land (voluntary foreclosure)
· Equity:  mortgagor’s interest in the property (property value – debt)
· Foreclosure Sale:  forced sale conveying title to purchase and using sales proceeds to pay mortgagor’s debt
· Non Recourse Financing:  can only seek recourse against the security (mortgaged property), can’t reach into buyer’s personal property
1. Mortgage/Deed of Trust

A. Consequences:

1) At any time up to foreclosure sale, debtor can redeem property

2) Foreclosure must be by public auction sale

Murphy v. Financial Development Corp (1985):  Lender has a fiduciary duty to use reasonable commercial methods to get market value of property at a foreclosure sale

3) If multiple mortgages, then 1st in time gets paid 1st
4) Foreclosures wipe out all junior interests, but not senior interests

5) Use proceeds of sale in order:

i) Pay costs of foreclosure

ii) Pay foreclosed mortgage

iii) Pay off junior interests

iv) Remainder to mortgagor

6) If not enough to pay off loan, then lender can sue creditor for remainder (deficiency judgment)

2. Installment Land Sale Contract:  

A. Forfeiture Clause:  if debtor misses payment, creditor keeps all money and can eject tenant  (Ct. doesn’t like enforcing these contracts.)

Bean v. Walker (1983):  Purchaser acquires equitable title in an installment sale.  Can’t just evict a installment land sale tenant.

F:  Buyer was 1 mth late on payments after 8 years (had 50% equity).  Seller moved to eject.  Ct. said no b/c there was no forfeiture clause.

3. Right of Redemption:  statutory rt of the foreclosed mortgagor to buy back property w/in certain time after sale

IV. The Recording System

1. Recording isn’t required to make title valid, it just gives notice

2. Recording Indexes:

A. Grantor Index:  alpha by grantor

B. Grantee Index:   alpha by grantee

C. Land Tract Index:  by land

3. Types of Notice:  if you have notice of previous sale then you can’t be an BFP

A. Constructive Notice:  recorded title gives notice to any subsequent purchaser;  law presumes notice b/c of the Recording System

1)  Only charged with notice of land specifically described in the indexes see Luth)

B. Inquiry Notice:  aware of facts that if diligently pursued would have led to actual notice

C. Actual Notice:  having 1st hand, real notice 

4. Recording Acts:

A. Subsequent Notice Acts:  just need to be a BFP; recording is irrelevant except as it might give notice (if have notice, not a BFP)

B. Race-Notice Acts:  first BFP to record

C. Pure Race Act:  just have to record first

5. Title Searching

A. Construct a Chain of Title:  work backwards with Grantee Index

B. Adverse the Chain:  Use the Grantor Index to check each grant, working forward

1) Any encumbrances recorded

2) Did Grantor double-sell during Grantor’s record ownership?

