Theories of title:

Discovery – first in time

Labor (Locke) – created the title by virtue of work done to make the property useful

“Ratione soli” – the owner of the land owns all of the natural items on it

Social Utility – commerce protection

Capture – The iron holds the whale

Bundle of Rights

I. The Nature of Property and It’s Initial Acquisition

A. Acquisition by Discovery

1. Johnson v. McIntosh:  The discovery of Indian occupied lands by Europeans vested the property title in the discoverers.   Title conveyances effected by the Indians were therefore inferior and invalid to conveyances made by the Federal government.

B. Acquisition by Capture

1. Pursuit alone is not sufficient to effect title in ferae naturae as property.  Some wounding or more secure capture is needed.  Pierson v. Post – fox.

2. Usage or custom sometimes the standard for determining title.  The marks of appropriation signifies title rights.  Ghen v. Rich
a. “The iron holds the whale”  Swift v. Gifford p.27

b. All that was practicable was done to secure ownership…Taber v. Jenny p. 27, 

c. When possession has become firm and complete the property right is clear.  Bartlett v. Budd
3. Damages can be recovered when a violent or malicious act is done to a man’s occupation.  The court takes a sympathetic posture to the business owner.  Keeble v. Hickeringill.

C. Acquisition by Creation

1. Without a copyright on the product, there is no recovery for the copying of others.  Cheney Bros. v. Doris Silk  In this case, the U.S. Court of Appeals refused to run ahead of Congress in granting relief to certain  patented processes.

2. In competition, the copying of one party of another’s material for profit is struck down by the Court.  INS v. AP
3. The patient does not continue to “own” his tissue once it is removed.  Once cells were removed, the patient abandoned interest in them.  (The court was willing to grant relief on a breach of fiduciary theory -- lack of informed consent -- and go no further.)  Moore v. Regents
a.  Consider the relevance of bundle of rights theory asserted by P.

b. Consider the relevance of the labor theory for D.

4. Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.  More specifically, the owner cannot bar access to governmental services.  State v. Shack.

II. Subsequent Possession: Acquisition of Property by Find, Adverse Possession, and Gift

A. Acquisition by Find

1. Finding:finder has the right of property against all others except the rightful owner. Armor v. Delamarie
2. Tort or Trespass: A possessor who has obtained his possession wrongfully has rights superior to those of a third party who interferes with that possession.  Anderson v. Goldberg (P trespassed upon timberland of third party, cut logs, and hauled them to a mill where D took them.  Court rule that lawful title means that the P must have better title than the one who has deprived him of it, other wise Armor kicks in.  The one who has acquired possession whether by find, tort, or bailment, has a right to retain it against a wrongdoer who is a stranger to the property. The rights are relative.  Policy: any other approach would lead to endless unlawful seizures and reprisals in every case where property has passed from the original owner. 

3. Involuntary Bailment: Original owner (bailor) has involuntarily entrusted his possession to the finder (bailee).  Bailee’s duty in modern trend is that of what an ordinary person would reasonably do in that situation. Winkfield Doctrine is that the courts usually bar the original owner’s an action against a present possessor if the bailee has recovered from the present possessor.  Therefore the true owner should be able to recover against the original bailee.  Policy: encourage finder to make effort to return lost goods.

4. Fairness or Equity: Hannah v. Peel: No certainty or precedent as to whether an object found by P on D’s property, though D had never lived on the property should belong to D or P.  The court ruled that since D was never “physically in possession of the premises,” and because P’s actions were meritorious and commendable, P should have possession of the item (a brooch)

· Bridges v. Hawkesworth: The court ruled that it did not matter that a package of bank notes was found in a public portion of a store, the store owner had rights against the finder.

· South Staffordshire Water Co. v. Sharman: An object found on private private portion of the premises belonged to the landowners.  The court reasoned that because they had a right to say how the premises should be cleaned and what should be done with items found; and because the possessor of the premises is presumed to have intent to exercise control over any object found on or in it.

· Elwes v. Brigg Gas Co.: Objects found by a lessee belong to the lessor because the lessor had a presumption of possession at the time of the created lease.

5. Lost v. Mislaid Property: 

· Mislaid: Medina v. McAvoy -- When the property was voluntarily placed upon a table in D’s shop by a customer of his who accidentally left the same there and has never called for it, it is entrusted into D’s care.  The object is not lost because of the intention of the person who mislaid.  There is a presumption that the true owner will return for it.

· Lost: Bridges v. Hawkesworth – property found in the floor of the shop, indicating that it was accidentally dropped by the true owner.  The finder was entitled to possession of the property lost.

6.    Abandoned Property:  presumed that rights to possession have been given up.

B. Theory and Elements of Adverse Possession

1. Theory

a. Ballantine:  the purpose of adverse possession is to t quiet all titles which are open and consistently asserted, provide proof of meritorious titles, and correct errors in conveyancing.  Adverse possession is not to reward the wrong doer or penalize the negligent.

b. Holmes:  Statute of limitations or adverse possession benefits the adverse possessor and penalizes the negligent.

2. Physical Requirements

a. Van Valkenburgh v. Lutz:  Title to parcel may vest in an adverse possessor who occupies the parcel under claim of right, protects the parcel by an enclosure, improves or cultivates the parcel, and maintains that states of affairs for the statutory period (Legal Lines).

b. Possession must be:

· Open – the owner of real property who fails to bring an action for ejectment should be penalized only if he could reasonably be expected to know that another person has entered the property, and was asserting claim to it.  Substantial improvements as required in the Lutz case.

· Continuous for the statutory period – Adverse possessor must occupy the land continuously the same as a normal possessor of land would.  See Kunto in which a home used only for the summer for ten years is sufficient for continuity.

· Exclusive possession – not sharing with the owner; not open to the public. May be manifested by the putting up of a fence as in Lutz.

· Actual possession of the entire parcel – using a reasonable or substantial portion.  Also connected and overlaps with the concept of Open.

· Notorious – connected with Open.

3. Mental Requirements

a. Manillo v. Gorski: D’s concrete walk and steps encroached upon P’s property without D’s knowledge.  The court ruled that the adverse possessor need not have knowledge or intention for adverse possession, if all other requirements for adverse possession are met.
· Maine Doctrine: Intentional hostility essential for adverse possession.
· Connecticut Doctrine: Motive irrelevant.
b. Hostile:  Requires only that the adverse possessor occupies without owner’s consent and in a manner inconsistent with true owner’s rights.

c. Claim of Right – Three views

· State of mind is irrelevant (consistent with Hostile view) – Objective Standard

· “I thought I owned it” – Good Faith Standard

· Aggressive Trespass Standard

4. Mechanics of Adverse Possession

a. Howard v. Kunto: In good faith, several people purchased lot A which they thought was lot B, right next to lot A.  The court ruled that there was sufficient privity to permit tacking and establish adverse possession.

· Privity – Mutuality of Interest (i.e. – blood relation, oral or written transfer, or transfer by will or intestacy.

· Tacking – The act of adding one’s own period of land possession to the at of prior possessor in order to establish continuous adverse possession for the statutory period.

b. Improvements and encroachments

· If the encroachment is the result of a good faith mistake, then the courts will look at the relative hardships of the parties and do a cost benefit analysis with interest of all the parties in mind.

· If the encroachment is bad faith, then the courts will issue an injunction to remove it no matter the cost.

5. Adverse Possession does not run against the Government

C. Adverse Possession of Chattels
1. Generally, the same principles apply as to real estate, with the exception of when the statute of limitations begins to run.  Now the Discovery rule, discussed in the next case is in effect.
2. Important:  the possession must be hostile, or open, as opposed to being merely subordinate to the original possessor’s rights.  For example, a painting kept in a closet by one who seeks to effect adverse possession in it, does not do so openly, and therefore cannot claim title.  To display the painting openly for the period until the statute of limitations runs will give the one seeking adverse possession the rights they seek, assuming all other requirements are met.
3. O’Keefe v. Snyder – The court ruled that strict adherence to the traditional rules of adverse possession have unjust results in situations dealing with artwork and other things of the like.
a. Discovery Rule: A cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered facts that form the bases of a cause of action.

b. Rather than starting the statute of limitations when the possessor has met the tests of adverse possession, it starts when the original owner knows or has reason to know of a cause of action.

c. The burden is on the one seeking the benefit of the rule.

4. Native American Graves:  Protection and Repatriation Act of 1990

a. Museums must inventory their NA sacred objects and either return them to a direct lineal descendant of the original owner or tribe, or prove that they have rightful possession, that is, the permission of whatever tribe having the rights of alienation to hold the object.  The burden is on the museum.  Is this contrary to the law of adverse possession?

III. Possessory Estates – Freehold Estates

A. Up from Feudalism

B. The Fee Simple

1. The one having Fee Simple possesses the “bundle or rights.”

2. Fee simple is absolute ownership.

3. The phrase “To A and his heirs” does not mean that the heirs have an immediate interest in the property.  Rather, it merely denotes that A is the one to whom absolute title is conveyed or devised.  A may sell the land, leaving nothing to his heirs.

4. Terms:

· Heirs: persons who survive the decedent and are designated as intestate successors under the state’s statute of descent.  Spouses are not heirs.

· Issue: descendents; not children only, but also further descendents. Distributions are made among the descendents “per stirpes” or by the stocks.

· Ancestors: Parents

· Collaterals: Blood kin who are neither ancestors, nor descendents.

· Escheat: If a person dies intestate without heirs, the person’s real estate will escheat to the state where property is located.

C. Fee Tail

D. Life Estate:  “conveyance for life” 

1. Duration of the estate lasts only as long as A lives.

2. Every life estate is followed by either a reversionary interest or a remainder interest

3. Por aut vie: life estate for the length of the life of someone else.

4. There can be a reversion to the grantor or the grantor’s heirs – implied.

5. Unless “words and context” of a will clearly evidence intention to convey a life estate, the instrument will be construed as creating a fee simple.  White v. Brown (The court found that the restraint of alienation written into the will evidenced that the intent was to convey absolute title in light of a presumption that wills are intended to dispose of the entire estate.)

6. Restraints on alienation page 217

a. Four Objections

i. Restraints make property unmarketable

ii. They perpetuate the concentration of wealth by making it impossible for the owner to sell property and consume the proceeds of sale.

iii. They discourage improvements on land

iv. Prevent the owner’s creditors from reaching the property, working hardship on creditors who rely on the owner’s enjoyment of the property in extending credit.

b. Three types

i. Disabling restraint: withholds from the grantee the power to transfer his interest.

ii. Forfeiture restraint: if grantee attempts to transfer, it is forfeited to another person.

iii. Promissory restraint: grantee promises not to transfer interest.

c. Fee simple

i. Absolute restraint on a fee simple is void.

ii. Partial restraint allowable – limiting conveyance to certain persons or putting time limit on the restraint – if it is reasonable.

d. Life Estates

i. Absolute Disabling restraint void

ii. Forfeiture restraint allowable

7. A court may order the sale of the property that is held subject to future interest, but only if it is in the best interest of all of the parties who have present and future interest. Baker v. Weedon (testator left life estate to wife with remainder to her children in she had any, and if not, the remainder to his children from a previous marriage.  Wife had no children, was old and sought an order from the court to sell her interest.  Remaindermen sought injunction because the land was increasing in commercial value.  The chancellor approved sale.  On appeal the decision overturned because of potential loss to remaindermen.  Remanded so that Chancellor could approve sale of enough to support wife.)

8. The Law of Waste:  whenever two or more persons have interest either concurrently or consecutively, A should not be able to use property in a way that unreasonably interferes with B’s expectations or fails to maximize the value of the property.

a. Affirmative Waste: injurious acts that substantially reduce the value of the property in question.

b. Permissive Waste:  failure to take reasonable care of the property.

E. Note:  Seisin:  Livery of Seisin – the ceremonial handing over of some part of the land in the presence of witnesses in order to signify the transference of that land.  In Freehold estates, the person receiving conveyance has seisin; in Leasehold estates, the lessor retains seisin while the lessee has possession.

F. Defeasible Estates

1. Fee simple Determinable – Temporal, so limited that it will end automatically when a stated event happens.  The mechanism by which the land automatically returns to the transferor or his heirs is called the Possibility of Reverter.  It may be expressly retained or arise by operation of law. “so long as” or “while” or “until.”

2. Fee simple subject to condition subsequent – does not automatically terminate but may be cut short or divested at transferor’s election when a stated event happens.  The future ability to divest interest in transferee is called Right of entry or Power of Termination. It may be expressly retained or implied if the words of the instrument are reasonably susceptible to the interpretation that this type of forfeiture estate was contemplated by the parties. “upon condition” or “provided that”

3. Neither one of these are alienable or devisable.  The modern trend however, is that reversionary interests are transferable.

4. Only when the grantor creates a possibility of reverter will he or his successors become possessory owners of the property immediately upon the breaking of the condition.  Mahrenholz v. County Board (the court ruled that the word “only” indicated that the grantor intended a limited grant and a fee determinable.)

5. A limitation on the use of the property, although it may impede its transfer, is not a restraint against alienation.  Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano. (P sought a court ruling that a restrictive condition was void as a restraint on alienation. Court ruled that clause limiting the property for lodge use was valid, and the that the part restricting the sale or transfer of lodge would be stricken as impermissible.)

6. Whenever there is ambiguity as to the defeasibility status, there is a presumption that it will be a fee simple subsequent because on policy reward the active person.

IV. Co-ownership and Marital Interests

A. Common Law Concurrent Interests

1. Types, Characteristics, Creation

a. Tenants in Common – 

· separate but undivided share of the whole.  The law presumes that the shares are equal.  

· No right of survivorship

· Created by deed, will or intestate succession.  

· Only one unity, possession, required.  

· Destroyed when one co-tenant brings an action for partition.

· Interest in the tenancy in common can be conveyed.

b. Joint Tenancy 

· each owns an undivided whole; all of the persons are one person.

· right of survivorship (should be written in); when one tenant dies, the other is the sole owner. 

· Four Unities required:

1. Time – interest must be acquired at the same time

2. Title – created by the same instrument (deed, will, etc.); never arises by intestate succession

3. Interest – Identical interest

4. Possession – each tenant has the right to the entire estate

· At common law, destruction by any act of any of the unities would destroy Joint Tenancy and create a Tenancy at Common.

· Any party can unilaterally destroy the joint tenancy. 

· When there are more than two parties and one conveys to another, the stranger is joint tenants with the original members, who retain joint tenancy among themselves.

c. Tenancy by the Entirety {only in husband and wife}

· requires the four unities plus one more, marriage; 

· surviving tenant has the right of survivorship.  

· Only a conveyance of the husband and wife together can defeat the right of survivorship of the other.  Divorce terminates. (Does not exist in Arizona)  

· Neither party can partition the property on their own.

· Husband and wife viewed as one person.

d. Presumptions

· Unless an intent to create a joint tenancy is expressly declared, a tenancy in common is created.

· Where tenancy by the entirety exists, there is a presumption that husband and wife intended to created a tenancy by the entirety.

e. Avoidance of Probate

· Joint tenants avoid probate upon the death of one of the parties because no interest passes, the decedent’s interest passes with his/her death.

· Also, creditors cannot touch property interest of deceased person in a joint tenancy.

· Estate taxation cannot be avoided.

f. Unequal shares: The modern trend is that unequal investment and shares are allowable for a joint tenancy.

2. Severance of Joint Tenancies

a. A joint tenancy may be terminated by the conveyance by one joint tenant of his interest in the property to himself.  Riddle v. Harmon (Court ruled that because of the mechanisms by which a person can unilaterally convey property to themselves there was no point in it being unlawful any longer.)

b. When less than all the parties agree to a mortgage in a joint tenancy, the joint tenancy is not broken, and when the mortgaging party dies, the mortgage does not survive the mortgaging party. Harms v. Sprague.  The court ruled that a mortgage does not severe the joint tenancy because there was no actual transfer of title.  Therefore, the property goes in its entirety to the survivor, unencumbered.

3. Relations among Concurrent Owners

a. What are the rights and liabilities as to the property and as to each other? 

b. Objectives are to avoid inefficiency and fair distribution of benefits and burdens of concurrent ownership.

c. Partition

· Action available when agreement is impossible as to how to split the property upon the termination of cotenancy.

· Available to joint tenants and tenants in common.

· Not available to tenants by the entirety.

· Two standard for deciding whether to Partition by Sale or Partition in Kind in Delfino v. Veleancis (Court found that the property in question could be partitioned, and that a sale would significantly harm  the defendant.  A partition in kind was ordered.)

i. Whether thy property can be practicably physically partitioned.

ii. Whether the interests of all the parties will best be served by one or the other method.

· Partition in Kind is always preferred and a sale will be ordered only if the partition in kind is unworkable.  The modern practice, however, is often to order a sale.

d. Sharing the Benefits and Burdens of Co-ownership – when the contractual terms are insufficient, property law kicks in.

· In the absence of an agreement to pay rent or an ouster of a cotenant (B), a cotenant (A) in possession is not liable to his cotenants (B) for the value of his use and occupation of the property.  Spiller v. Mackereth (Court found that P was did not have to pay rent because there was not evidence that he attempted to take exclusive control of the premises.)

· Adverse Possession Rule of Ouster: Possession cotenant asserts complete ownership of the land to support a conclusion of ouster.

· Liability Rule of Ouster: Occupying tenant refuses a demand of the other cotenants to be allowed into use and enjoyment of the land, regardless of a claim of absolute ownership.

· See notes on pages 351, 352 of text.

Notes:  Accounting for Benefits, Recovering Costs

· Rents and Profits: In all states, a cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for the amounts received.

· Taxes, mortgage payments, and other carrying charges: a cotenant paying more than his share has a right to a contribution from the others up to the amount of the value of their share in the property, unless the cotenant has been the sole possessor and gets enjoyment or use equals and exceeds the payments.

· Repairs and improvements: The cotenant has no right to reimbursement for expenditures for Necessary repairs because courts do not want to get entangled in assessing the whether such expenditures make good business sense.

· Improvements: same as for repairs.  However, the courts will try to protect the improver when land is partitioned by sale or in kind. It is accomplished by giving the improver the improved portion (if it does not diminish the interests of the other parties as they stood prior to the improvements) or a greater amount of money from the sale.

· Owelty:  when physical partition is possible but would jeopardize the interest of the improver by awarding improvements to cotenants who did not contribute, the court will order the non-contributors to pay to the improver an amount equal to the non-contributor’s share of the enhanced value resulting from the improvements.

· A Cotenant may affect adverse possession against the others if “ouster” has occurred.

· Ouster two situations: 

(1) The beginning of the running of the statute of limitations for adverse possession. 

(2) Liability of occupying cotenant for rent to other cotenants.

· To demonstrate ouster, composite activities may be renting part of the land without accounting, hunting, cutting timber, assessing and paying taxes and generally treating the land as if it were owned in fee for the statutory period.

· Cotenants are not fiduciaries with respect to each other.  Each cotenant is expected to look after his or her own interest. Exceptions: familial trust and confidence requires that each act as a fiduciary with respect to each other.

Most Common: (1) subject to reimbursement, one member may assert superior title if it is economically expedient for the others. (2) Unequivocal Adverse possession.

B. Marital Interests

1. Common Law Marital Property System

a. During Marriage

b. Termination of Marriage by divorce

History: In common law, at divorce marital property went to the one holding title, most commonly, the husband.  There was little regard for the contributions of the housewife.  In the ‘70’s California legislated “no fault divorce” which allowed divorce absent adultery or cruelty.  Along with this came “equitable distribution,” whereby the court would divide marital property as equitably as possible.  Different approaches included dividing all property up equally regardless of time or manner of acquisition, dividing only “marital property” (defined as  all property acquired during marriage by whatever means – earnings, gifts, inheritance; or in some places, only earnings by either spouse during marriage), or the community property system whereby property acquired from earnings of the spouses during marriage should be equally upon dissolution of the partnership.  Alimony, if paid at all now, is either paid only until the receiving spouse finds employment or can be indefinite if the spouse is not marketable.

· Educational degrees are not equitably divisible property upon dissolution of a marriage. In re Marriage of Graham (Court ruled that M.B.A is not within the concept of property.  It does not have exchange value or any objective transferable value on an open market.  It is personal to the holder.  It terminates on the death of the holder and is not inheritable…)

· Some courts have considered the degree as equitably divisible on a theory of investment return.

· Celebrity Status with the accompanying economic opportunities may be a marital asset subject to equitable dissolution.  Elkus v. Elkus (The court found that the husband’s contribution of active involvement in the P’s career, in teaching, coaching, critiquing, and caring for the children clearly contributed to increasing its value.  The court took on a broad definition of property: … does not mandate that marital property be an asset with exchange value or be salable, assignable, transferable.)

· Licensed Professions may be equitably dissolved – Elkus, and the ruling was not limited to licensed professions.

c. The Community Property System

a. Community Property

· All earnings during marriage, any purchased with earnings, income, rents or profits from earnings are owned in equal and undivided shares.

· Requisite is a legally valid marriage

· Presumptions:  important – all property acquired during marriage is community property, contestor must prove that whatever they are claiming does not fall into the category.  If there is a written disclaimer by one of the presumed parties, then it can be separate.

· Transmutation:  Agreement to make separate property out of  community property or vice versa.

· Comingling:  Two separate interests put into one place – such as a bank account.

b. Separate Property

· Property acquired before marriage and property acquired during marriage by gift, devise, or descent.

c. Community property different from Common Law Concurrent interest. 

· Valid marriage required

· Conveyance: consent needed to transfer to 3rd party

· Will:  ½ interest may be transferred by will.

· More favorable treatment for tax purposes in spousal death.  See sale after death on page 399, and Joint Tenancy section on unavoidable tax payments.

d. Management of Community Property

· Conveyance requires consent of both, and can be done as an undivided whole.

· It varies from state to state, but in most community property states, either the husband or the wife acting alone has the power to manage community Property, but in certain situations only one spouse may have the power – the spouse who’s name the title is under.

· Fiduciary – manager of community property must manage to the benefit of the community.  Fiduciary has power to sell personal property and if joinder of other spouse is not required, real property. (in Az., gifts by one spouse ok, but the other spouse can sue to set aside a gift if: the gift was not reasonable considering the financial circumstances of parties, it was a fraud on the community, or where there is a breach of fiduciary duty.)

· Creditors can reach the property of whoever is named as a manager.

e. Mixing Community Property with separate property (Suppose that a wife makes a down payment prior to marriage of 1/3 and the rest is paid off from community funds.)

· Inception of Right rule:  the character of the property is determined at the time the wife signed the contract of purchase.  The house is her property.

· Time of Vesting Rule: title does not pass to wife until all installments are paid, therefore, the house is community property.

· Pro Rata: Community payments “buy in” a pro rata share.

f. Migrating Couples

· Once the property has been characterized, the ownership does not change when the parties change their domicile, unless both parties consent to the change.

· When a person dies, the law of the decedent’s domicile at death governs the disposition of personal property and the law where land is located governs the disposition of land.

V. Landlord-Tenant

A. The property analysis

Questions:  Is there a lease or some interest like a life estate or license.

Importance: Duties that attach in a landlord tenant relationship are different than ownership situations.  Leases always transfer possession.

What is the intent of the parties?  Simply declaring a lease is not conclusive

1. Exclusive possession granted?

2. Does the agreement call for periodic payment or some lump sum?

3. Are there restrictions on use (restrictions on use are in most cases inconsistent with a lease.).

B. Leashold Estates (as opposed to freehold estates)

Hybrid of Contract and Property law.  The lease involves covenants that are mutually dependent.  Statute of Frauds—written memorials of the contract.  Form leases: No negotiation in a usual circumstance.  To what extent are tenants protected as opposed to the landlord class?

1. Tenancy of Years 

a. Lasting for some fixed amount of time – explicit or according to some event.

b. Many states fix a maximum duration

c. Ends automatically, no notice of termination required.

d. Unilateral power of termination can be engrafted on this agreement.

2. The Periodic Tenancy

a. Last for some a duration of time and continues for succeeding periods automatically

b. Created by explicit agreement or implicit

c. Requires a notice of termination from either tenant or landlord.

d. Unilateral power of termination can be engrafted on this agreement.

· Common Law: ½ year notice required to terminate year to year tenancy; for periodic tenancy < year, notice must be given equal to the length of the time period, not to exceed 6 months.

· Notice can be in writing or oral.

· Tenancy terminates on the final day of the notification period, not in the middle of it.

· Often created by Implication from what started out to be a tenancy at will, because of periodic payments.

3. Tenancy at Will

a. No fixed amount of time required

b. Endures as long as tenant and landlord desire

c. “If the lease provides that it can be terminated by one party, it is necessarily at the will of the other party as well if a tenancy at will has been created.

d. Termination

· Can be terminated by one party

· Is terminated when property is sold by landowner, or

· When one of the parties dies.

· Some notice required, like 30 days in many places.

e. A lease may provide for termination at the will of the tenant only.  Garner v. Garrish (The court created a “determinable life tenancy” rather than using a common law tenancy category, based on the intention of the parties.  It could not be “at will,” because the original lessor died.  There was no end date on the release.  The court did not address an implied periodic tenancy even though rent was paid monthly.  This is a strange case.)

4. Tenancy at Sufferance: Holdovers

a. Holdover stays after termination of the tenancy in one of the other categories 

b. Landowner must end it in on of two ways.

· Eviction (plus damages)

· Consent (express or implied) – usually creating a periodic tenancy

c. If a landlord neglects to evict a holdover tenant and to demand rent for the holdover period, instead choosing to accept monthly rent payments, the lease is extended on a month to month basis.  Crechale & Polles, Inc. v. Smith.

d. Policy: protect tenants as a class.  Incoming tenant enabled to move in on time.  

e. Tenants not liable in holdover for some items (like office furniture) left behind, because they do not obstruct landlords use of the land.  Also if the holdover is involuntary (like not being able to leave because of doctor’s orders regarding sick child), tenant is not liable for holdover.

C. The Lease

1. Contract Law aspect

2. Statute of frauds: most statutes require that leases for more than a year be in writing 

3. Form leases and bargaining power: the documents are usually long because, there is not a complete, permanent conveyance as in a contract for sale.  

a. Seemingly unchangeable forms do not restrict the lessee’s bargaining power.  Rather it is the monopoly or lack of competition that would create disincentives for inclusion of terms that protect the lessee in forms.

b. Remedies

· Court-policing of terms

· Statutory reform requiring full disclosure

· Statutory leases prescribing terms and conditions.

D. Delivery of Possession (make sure that there is an express agreement that the lessor is to see that the land is open for the incoming tenant.)

1. Under the American rule, the landlord is obligated only to put the tenant in legal possession of the property, not physical possession.  The reason is because the landlord should not have to be responsible for a tort of another in which he has had no participation.  Hannan v. Dusch

2. Two Theories on Physical v. Legal Possession and obligations of Landlord to the Incoming tenant.

a. English Rule – Majority rule: Restatement, implied covenant to put incoming tenant into actual possession as well as legal possession.

Remedies:
· Tenant can terminate the release

· Recover damages

· Affirm the release, with no duty to pay rent until entry can be made, with damages.

· Partial – abatement of rent

· LL will want to bring action to evict the holdover.

· Incoming tenant does not have to rely on LL to do it.

· Policy: LL is in the best position to know or whether or not there is a valid legal claim.  LL is the only one that has the right to evict prior to Incoming T’s right of possession.

b. American Rule

· No duty for actual possession; only duty is to confer legal possession

· Rationale:  LL has no interest and since IT has remedy available, why make the LL do it?

E. Defaulting Tenants

1. Common Law requirements for re-entry

a. Landlord is legally entitled to re-enter

b. Landlord re-enters peaceably

2. Modern Trend, but not majority rule:

a. The landlord who is legally entitled to re-enter must resort to judicial process for doing so.

b. Policy: every re-entry is potentially a violent breach of the peace.  Because in modern times there are summary procedures, the Landlord must resort to them rather than self-help.  Berg v. Wiley (changing locks on doors may be considered not peaceable)

3. Summary Proceedings: the middle ground between time-consuming ejectments and self-help.  Intended to be quick and efficient means of recovering possessions after termination of a tenancy.

G. Abandoning Tenants

1. The landlord has a duty to attempt to mitigate losses due to abandonment of property, by seeking to relet while seeking judgement against tenant.

2. Policy: 

a. fairness and equity.  It seems wrong to allow the landlord to let expenses accrue and to turn others down, all the time knowing that the abandoning lessee will have to pick up the unpaid rent.  However, the tenant usually will bear reasonable expenses incurred by a landlord in attempting to relet the premises.

b. Efficiency: productive use and prevention of damage

3. Objections: tenant by his wrongdoing cannot impose a duty on the landlord; tenant has purchased an interest in real estate and is stuck with it; landlord should not have to seek out new tenants continually.

4. Surrender – Main Objection: landlord is forced to accept an offer of termination of lease meaning that tenant is release from liability to future rent.

5. Consequences of failure to mitigate: no rent recovered, or difference between agreed rent and the amount of loss that could reasonably have been avoided.

6. Burden of Proof: jurisdictions differ

H. Landlord’s Remedies and Security Devices

1. Landlord may sue for back rent and damages resulting from tenant’s breach in addition to terminating lease and recovering possession.

2. Anticipatory breach: suit for recovery of the difference between the present value of the premises and the amount of rental loss that lessee proves could be reasonably avoided.

3. Security Deposits

a. Incentive for landlord to come up with reasons not to return it.

b. Statutory reform

4. Advance payment of rent

5. Accelerated rent

I. Landlord’s duties

1. History: Early common law did not obligate the landlord to present suitable premises. In the 1960’s some reforms came about.  Generally, disputes between landlords and tenant arise in 2 ways:

a. Tenant might wish to vacate or stay but pay less rent.

b. Tenant might be injured by defective premises and make a tort claim.  

2.   Constructive Eviction and Quiet Enjoyment

a. When a landlord causes a substantial interference with the enjoyment and use of the leased premises, the tenant may claim constructive eviction.  Reste Realty Corp. v. Cooper

b. The landlord’s failure to repair may be so substantial as to constitute a breach of the implied covenant of quiet enjoyment and as to amount to eviction.
c. In old common law, the covenant of quiet enjoyment was breached only physical ouster.   Then later it was broadened to include landlord’s conduct that had the effect of depriving the lessee of the beneficial use of the demised premises by interference or withholding essentials to full enjoyment included in the lease.

d. Two courses of action for remedy under CE & QE

· Tenant abandons the premises and refuses to pay lease OR

· Tenant stays and sues for damages

· Prior to CE & QE, tenant could only do the latter

2. Partial Eviction: Theories

a. Partial, actual eviction: tenant relieved of all liability for rent even if tenant continues to live.

b. Restatement: disagrees – tenant under same circumstances may receive and abatement.

c. Partial constructive eviction: tenant not relieved of rent.

3. The Illegal Lease doctrine

a. Does not apply if code violations develop after the making of the lease.

b. Minor, technical code violations do not render lease illegal

c. Landlord must have actual or constructive notice of violations

d. Tenant under an illegal lease is a holdover and the landlord is entitled to reasonable rental value of the premises.

e. Good for landlord; prevents tenant from withholding rent and stave off the landlord’s inevitable action to evict for nonpayment.

