Adverse Possession of Real Property


Elements



Entry



Open and Notorious



Continuous



Hostile to True Owner/Used Like Average Owner?

Did the True Owner have any disability when possessor entered land (SoL began running)?



Minor, Insane, Incarcerated



When did disability end?  (SoL no longer tolled)


Tacking



Privity:  voluntary transfer of possession b/w Adverse Possessors

Adverse Possession of Chattel


Can’t get good title from a thief



Was the 1st adv. Possessor a thief?


Did possessor have voidable title per UCC 2-403 (p. 157)



Get voidable title when: 

A purchaser gains voidable title when the transferor was deceived as to the i.d. of the purchaser, the deliver was given in exch. For a bad check, it was a cash sale, delivery procured through fraud.

T.O. delivers or gives up possession of property to a merchant who deals in goods of that kind even though the situation may be larcenous/criminal.

Did person w/ voidable title transfer property to BFP?  Then T.O’s rts extinguished

Discovery Rule:  SoL is tolled until T.O. knows/should have reasonably known where chattel is.  (O’Keefe)



When should the T.O. have reasonably known where the property was?

Guggenheim Rule:  SoL doesn’t run against a BFP until T.O. requests property back.  However, SoL begins to run against thief immediately.



Did the SoL run with the thief?



When did the T.O. request the property back for the BFP?

Life Estate


Is there a remainder? Who?


Can the land be sold and the wealth distributed?



Does the will say so?



Does the ct. have the power to order a sale?




Yes(if there is waste





Has there been waste?  What type?





Is there another solution?  (injunction, partial sale, etc.)



Yes(Baker, if sale is in best interest of both parties





Is the sale in the best interest of both parties?






Meet intent of testator?






Meet needs of parties?

Do the interests of 1 pty outweigh the interests of the other pty?

Is there another solution?  (partial sale, lease, etc.  Distinguish Baker)



If sale does occur, how are proceeds divided?




What is the testator’s intent?

Must balance life tenant (max now) and remainderman’s (max later) interests)




Distribution based on life ten’s life expectancy

