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Enforcement of Contracts

1) Specific Performance:  ct. orders the party to do what he agreed to do; equitable remedy (employed only when damages are viewed as inadequate)

a. Real Estate:  each piece of land is unique, therefore spec perf- is the normal remedy

b. Sale of Goods:  only when the goods are unique, otherwise remedy is normally damages

(  Unique: art, antique, or custom made

c. Services:  NEVER remedied by sped perf-

d. Negative Specific Performance:  injunctive relief  (i.e. keep a person from working for someone else, although can’t force them to work for you either)

2) Damages

a. Punative Damages: NEVER for breach of contract (not under C/L or UCC);  can get for a tort

b. Liquidated Damages:  contract provision that sets the way damages will be calculated(generally recognized

i) EXCEPTION:  Parties can’t by agreement set out an amount of damages that will be a penalty.  Is this liquadate damages clause a disguised penalty?

c. Expectation Damages:  put party in position of where she would have been had the contract been fulfilled

i) What would the ( have if the contract had been completed?

ii) What does the ( actually have?

iii) What is the difference? (This is the value of the expectation damages)

LIMITATIONS:

i) Avoidable Damages:  damages that could have been avoided are not recoverable

*Common Hypo:  contract, breach, continuing performance by non-breaching party (this party could have avoided the additional damages by continuing performance)

(1) Was that breach clear and unambiguous?

(2) Does continuing to perform increase damages, or does it actually reduce damages?  [Are total damages less if performance is completed?]

*Common Hypo:  ( didn’t run up damages but could have gotten a comparable performance (i.e. employment) to reduce damages

ii) Consequential Damages:  consequential damages are recoverable only if foreseeable by both parties at time of formation of the contract.

(  consequential damages: damages incurred b/c of the breach of contract; 

iii) Economic Waste:  payment for devaluation of property, instead of the cost to restore the property.

3) Reasons Not to Enforce a Deal

a. Absence of Consideration

b. Duress

c. Capacity

d. Undue Influence

e. Misrepresentation:

i) Material misrepresentation (no intentional or reckless requirement)

ii) Relied Upon 

f. Mistake:  parties didn’t understand the circumstances

i) Mutual Mistake about a material fact then the deal is not enforceable

(  Material mistake:  goes to the nature or what the bargain is for

--A mistake about the value of the bargain is not material

g. Unconsionability:  

i) Where is the source of the policy?  (both UCC and C/L)

ii) What are the issues to exam?

a) Procedural Unconsionability:  how the deal was made; flaws in bargaining process (disparity or absence of bargaining power, hidden terms, etc.)

b) Substantive Unconsionability:  problem with the terms of the bargain (oppressive terms)

Interpreting the Contract

(  Course of Performance:  what these parties have previously done under this specific contract (most persuasive extrinsic evidence)

(  Course of Dealing:  what these parties have previously done under earlier, similar deal

(  Custom and Usage:  different people have done under different by similar deals


1)  Parol Evidence Rule:  

(  parol evidence:  evidence of an agreement made prior to this written integration

(  integrated agreement:  written agreement meant to be the final b/w the parties

(  complete integration:  writing that is final and complete

(  partial integration:  writing that is final as to what it covers, but may not be the full deal

(  merger clause:  clause that states that the integrated writing is complete

a. Parol Evidence cannot be used to contradict an integrated writing

b. Parol Evidence can be used to add terms to a partial integration (Ct. will only consider parol evidence it is a partial integration;  if it is a complete integration, then any parol evidence conflicts b/c it is trying to prove additional terms.)


c. Parol Evidence can be used to explain terms in complete or partial integrations.

Is there a breach? (Of course, or there wouldn’t be a contracts question.)

Excuses for Breach

1) Conditional Performance:  a party’s performance is dependant upon the fulfillment of a condition;  it is okay not to perform when that condition is not fulfilled.

*Look for words of condition (“upon the condition that,” “if,” “provided that,” “so long as”).  

a. If there is any doubt about a condition, then the law prefers to interpret as not being a condition

b. Conditions are strictly interpreted and must be strictly complied with

2) Non-performance is excused by the other party’s breach

a. Perfect Tender (only in UCC Article 2):  if a seller of goods delivers something less then perfect, then the buyer is excused from paying.

i) EXCEPTION:  Cure:  b/c Perfect Tender is so demanding, the seller is can “cure” the imperfect tender by the time his perfect performance is due under the contract

*Common Hypo:  seller sends wrong stuff early(the hypo must give you a delivery deadline

ii) EXCEPTION:  Installment Sale Contract:  when the contract provides for delivery by installment, then one imperfect tender (when not a mat’l breach) is not an excuse for non-payment

b. Material Breach:  in order for one party to non-perform, the other party must have materially breached

i) EXCEPTIONS:  Language of Conditions:  even if the breach is minor, if it is a breach of a condition then Condition Rule applies

ii) EXCEPTION:  Divisible Contracts:   When the thing bargained for can be broken down in to smaller units which can be paid for separately, the non-performing party must pay for the portion of the contract already performed

3) Anticipatory Repudiation:  when one party says they won’t perform, the other party’s non-performance is excused; the non-breaching party can stop performance and sue immediately

4) Later agreement changes the deal

5) Impossibility/Commercial Impracticability:  something changes after the deal that prevents performance;  the change must be completely unexpected or there is no excuse

*Common Hypo:  deal is made and something unexpected happens

*Did either party assume the risk of that unexpected thing happening?  If a party did assume the risk then they aren’t being excused from performance.

*Common Hypo:  destruction of the subject matter of the contract(neither party assumed the risk.  


--Tailor:  concert hall destroyed; non performance excused


--House under construction burns down:  performance isn’t excused, just delayed.

a. If a later, unforeseen event happens that makes it more expensive to perform the contract it does NOT excuse performance.

6) Frustration of Purpose:  where both parties know what the purpose of the deal is at time of formation, and something happens after the fact that affects the ability to fulfill the purpose of the contract, then performance is excused.

