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I.  General

(  Reformation:  when court will change (reform) an agreement because of an error in the written integration (no error in formation)

II.  Misrepresentation 

A. In order to rescind a contract based on misrepresentation, the misrepresentation must have been material and must have been justifiably relied on  

1. However, for tort liability the misrep must have been made knowingly or recklessly

B. Swinton v. Whitinsville Savings Bank (Mass. 1942):  Simple non-disclosure is inadequate to rescind a contract

C. Kannavos v. Annino (Mass. 1969):  Stating half-truths, or raising an issue without full disclosure, can lead to material misrepresentation

1.  Say it all, or don’t say anything

D. Have an affirmative duty to disclose

1. When special relationship between contracting parties (i.e. family, attorney-client, doctor-patient, marriage, employer-employee, fiduciary duty)

2. Real Estate sale (esp. homes)

III.  Mistake

(  Mistake:  an obstacle to contract performance that existed at the time of formation (i.e. mutual mistake)

A. Contract is voidable/rescindable by a party if:

1. Mutual mistake regarding a basic assumption on which the contract was made 
a. Rest. 2nd § 152:  Contract can be rescinded only if the mistake was about a basic assumption on which the contract was made.  

2. Materially effects the exchange or performance

a.  Sherwood v. Walker (Mich. 1887):  If there is a difference in the fundamental substance of the thing bargained for, then there is no contract.  However, if it is only a difference in quality, then the contract is still binding

3. The party does not bear the risk of the mistake 
a.  Wood v. Boynton (Wis. 1885):  When neither party knows what is it, then they are assuming the risk and you can’t get relief when the risk is assigned to you.

B. Unilateral mistake (mistake by one party) is generally not grounds for rescission (must live with it).

1. EXCEPTION:  if other party knows, or should have known, about the mistake (see Kemper, first semester)

IV.  Illegality 

(  illegality:  problem with the substance of the contract

A. Courts refuse to recognize, enforce, or remedy illegal contracts 

1. If the courts did enforce the contract, what would be the point of statutory law? (no deterrent effect)

B. Direct Illegality:  the contract violates a statute

1. Strongest reason not to enforce contract because statute prohibits either formation (i.e. bribes) or performance (i.e. smuggling)

C. There is a presumption that a contract is legal

D. Graves v. Johnson (Mass. 1901):  A vendor is not liable for an otherwise lawful sale of goods, even if the seller knows that the buyer intends to use it for an illegal purpose.  In order to be liable, there must be a direct connection between the seller’s actions and the illegal transaction (i.e. packaging goods to help facilitate smuggling).
E. Severability:  Court can sever parts of a contract that are illegal or void for public policy and enforce the rest

(  In pari delicto:  when both parties are equally culpable

F. When the parties are in pari delicto the Court will generally do nothing, by favoring the defendant and dismissing the case; no recovery/relief and the contract won’t be enforced

G. When the parties are not in pari delicto (because of knowledge or experience), the Court may grant restitution

1. Liebman v. Rosenthal (NY 1945):  L was a Jew escaping Nazi Germany who gave R $28K in jewelry to get him illegal visas.  R took off with the jewelry.  L sued for the value of the jewelry.  Ct. held that even though contract was illegal, restitution was required because the parties were not equally culpable.

V.  PUBLIC POLICY

(  public policy:  contract doesn’t violate statute but contradicts general statutory policy or case law

A.  Court can rule the contract void for public policy (discretionary) 

B. Severability applies

C. To determine public policy

1. What is the policy?

2. Where is its source in law?  (statute?  Case law?)

3. Even with an identified public policy, can the contract still be enforced?

D. Restraints on Trade:  

1. Rule of Reason:  If an employer has legitimate interests, then an employee can be reasonably restricted to protect the employer as long as it’s not against public policy:

a. Duration

b. Geographic scope

c. Type of restrictions

2. Hopper v. All Pet Animal Clinic (Wyoming 1993):  A restraint on trade is valid if is no greater then required to protect the employer, doesn’t impose undo hardship on employee, and not injurious to the public.  A non-compete covenant is only valid when in writing, part of the employment contract, with reasonable consideration, reasonable geographic and time limits, and not against public policy

3. CAB v. Ingram (Tenn. 1984):  [see last semester] A test of reasonableness is the best rule for determining enforceability and modifying covenants

4. Medical and legal service non-compete agreements are discouraged because it is against the public interest to restrict the people who practice these things

5. Ways to correct overly broad non-compete covenants:  

a. Not enforceable

b. Rule of Reasonableness:  change covenant so that is doesn’t burden the employee

1) Generally not encouraged: it encourages employers to overreach b/c they know the Ct will pare it down (if employee challenges it); and Ct’s job is to interpret, not rewrite

c. Blue Pencil Rule:  striking grammar and words to create a reasonable restriction from an overly burdensome restrictive covenant (need a severability clause to allow the Court to do this)

1) Commonly used in Arizona

2) Allows the Ct to engage in the fiction that it’s not rewriting the contract

6. Ex-employee Benefits (a benefit given to an ex-employee unless the ex-employee competes) is okay because it gives the employee a choice

VI. UNCONSIONABILITY

(  unconsionability:  terms so one-sided and unfair as to be oppressive and surprising; needs only to be between the parties, no need for illegality, duress, mistake, public policy, etc. 

(  procedural unconsionability:  absence of meaningful choice; unfairness in bargaining process

1. Factors relevant to meaningful choice:

a. Education of the party

b. Opportunity to understand

c. Notice of the clause

(  substantive unconsionability:  unfairness in the outcome or the terms

(  adhesion contracts:  parties had substantially unequal bargaining power so that the inferior party is forced to “adhere” to the terms dictated by the superior party

(  exculpatory clauses:  excuse or limit a party from liability for breach of a duty

A. UCC 2-302 /Rest, 2nd § 208:  If, as a matter of law, there was unconsionability in contract formation, ct can refuse to enforce the contract, may sever the unconscionable clause, or may limit the unconscionable clause

1. Jones v. Star Credit Corp. (N.Y. 1969):  UCC 2-302 applies to any clause, including price terms, or the whole contract as the court sees fit.  (Court comfortable in applying unconsionability b/c there was procedural unfairness in the high-pressure door-to-door sales.)

2. Williams v. Walker-Thomas Furniture (D.C. Cir. 1965):  If an element of unconsionability exists at contract formation, then the contract cannot be enforced. (This idea was part of common law before it was codified.)

B. Factors in determining unconsionability:

1. Differentiated bargaining power

2. Amount of free choice

3. Importance of subject matter

4. Existence of bargaining power

C. McKinnon v. Benedict (Wis. 1968):  Even though there was consideration, no duress, mistake, illegality, or public policy problems, the gross disproportional of consideration makes the contract unconscionable and specific performance will not be granted (evd. Shows that the Ct. might have granted damages in this specific case).

D. Exculpatory Clauses:  To make an exculpatory clause binding, the offeree must have notice of the clause, objectively communicate acceptance of the clause, and a reasonable person must be able to interpret the clause as excusing liability.  (Make offeree sign/initial clause separately)

1. O’Callaghan v. Waller & Beckwith Realty Co. (Ill. 1958):  Contract with exculpatory clause is enforceable unless is violates public policy or some social relation between the parties prevents enforcement.  Landlord-tenant relationship doesn’t qualify.

a. BAD LAW:  Most states have legislated that landlord-tenant relationship is unenforceable as against public policy (to prevent landlord negligence)

2. Many exculpatory clauses for simple negligence are binding under freedom to contract (i.e. waivers for sporting activities)

3. Exculpatory clauses for intentional torts or recklessness are never enforceable as void for public policy

4. Tunkl v. Regents of U. of Cal. (Cal. 1963):  Factors in determining if exculpatory clause will be enforced

a. Business suitable for public regulation

b. Business provides necessary service

c. Business solicits from general public

d. Creates an adhesion contract

e. Transfers risk to consumer

E. Unconsionability and Warranties:  

1. UCC 2-719 Limitation on Remedies:  Allows agreements to limit warranty unless it would be unconscionable.  A consumer may not contract away consequential damages for personal injury

a. Henningsen v. Bloomfield Motors (NJ 1960):  A clause that tends to injure the public is void for public policy/unconsionability.  Here a uniform limited liability clause in the auto sale industry was unenforceable because it did not give the consumers notice that they were giving up a claim for personal injury for defective parts and because the clause encouraged car manufacturer’s not to be as safe

b. UCC 2-715:  define incidental vs. consequential damages

2. UCC 2-316 Exclusion or Modification of Warranties (Terms):  To exclude or modify expressed warranties or implied warranties of merchantability or fit for particular purpose, it must be in writing and conspicuous.

a. UCC 2-313 Expressed Warranty:  Any promise, description, statement, or sample is an expressed warranty that the goods supplied will have these same warranties

b. UCC 2-314 Implied Warranty of Merchantability: Unless explicitly stated otherwise, there is an implied warranty that good shall be merchantable or fit for ordinary purposes.

c. UCC 2-315 Implied Warranty of Fit for Particular Purpose:  if seller has reason to know the particular purposes for which the buyer will use the goods, then there is (unless explicitly stated otherwise) an implied warranty that the goods are good for that purpose

VII.  FINDING THE TERMS OF THE CONTRACT

A. Employment Contracts:

1. Liekvold v. Valley View Community Hospital (Ariz. 1984):  A personnel manual can become part of an employment contract when the employee is encouraged to rely upon it.  When this happens the employer may not treat the manual as illusory.

2. A full employment contract may include the application, oral wage agreement, personnel manual, etc.

(  integrated writing:  when one final document is meant to embody the agreement

(  complete integration:  intended to be the final and exclusive expression of all terms

(  Merger Clause:  clause that states that the document is complete, exclusive, and supercedes all previous agreements; prima facie evidence of a complete integration

(  partial integration:  intended to be an expression of only some of the terms, leaving others open to expression

(  intrinsic evidence:  prima facie; evidence on the face of the contract

(  extrinsic evidence:  evidence outside the written contract

B. Parole Evidence Rule:  When a contract is in writing, which the parties intend to be the final & complete expression of the agreement, evidence of any earlier oral or written agreements/expressions is not admissible in order to contradict or change the terms of the integrated writing.

1. Why exclude extrinsic evidence?  

a. Integrated writing is more reliable then oral statements and memory

b. Any contract can modify an earlier contract.  The written integration shows an abandonment of all earlier oral agreements.

2. Excludes evidence:

a. That directly contradicts the written integration

b. That a written integration modified an unrelated oral agreement

i) Rest. 2nd:  If the parties would normally have viewed the earlier agreement as separate, then it should be viewed as a collateral transaction

ii) Gianni v. R. Russell & Co., Inc. (Penn. 1924):  G claimed that in consideration of giving up selling tobacco R had promised him exclusive rts to sell soda.  In the integrated writing, the tobacco clause was included but the soda clause was not.  The ct. held that b/c part of their oral agreement was in the written integration, then the complete expression of it was written there and that evd of the soda agreement was not admissible.  (They were part of the same transaction and the written integration modified it.)

3. Extrinsic evidence is admissible to interpret existing contract terms and for a partial integration when it doesn’t conflict with the expressed terms

4. Parole Evidence Rule does not bar evidence that shows a flaw in contract formation or evidence of an oral agreement after the written integration.

5. Implied Terms:  Parole Evidence Rule only applies to terms implied in fact.

--See UCC 2-305 (Price Terms), UCC 2-309(1) (Delivery Times), UCC 2-310(a) (Payment Terms), UCC 2-314 (Implied Warranties)

6. Approaches to applying the Parole Evidence Rule;

a. Wilistonian Rule:  Based on its face, does the contract appear complete?

Yes(the complete and no extrinsic evidence allowed

No(then it’s a partial integration and extrinsic evidence allowed

b. Corbin Rule:  Need to view all of the evidence to truly know if the written integration is complete or partial

7. UCC 2-202:  codification of the Parole Evidence Rule

8. Exceptions to the Parole Evidence Rule
a. Plain Meaning Rule:  extrinsic evidence can be introduced to interpret an ambiguous term

i) Determining if Plain Meaning Applies:  Is the term ambiguous?  (If it has one objective meaning then the judge will interpret it that way and any extrinsic evidence that doesn’t agree will not be allowed.)

ii) Applying the Darner standard for Plain Meaning:  eliminate irrelevant evidence and consider the remaining evidence to see if the term is “reasonably susceptible” to different interpretations.  Apply the Parole Evidence Rule to exclude any directly contradictory evidence and then submit the interpretation question to the jury if there is more then one possible interpretation.

--Question of Law if there is >1 interpretation

--Question of Fact which interpretation to use

b. Rest. 2nd § 211(3) Reasonable Expectation Doctrine: Where a party assents to a standard form contract and the other party has reason to believe the first party didn’t know a term was there, then that term does not become part of the contract(gives effect to what the signer thought was said if the other party knew the signer wouldn’t sign the contract if the signer knew that clause was there.

i) Signer has duty to read contract, but drafter/offeror has duty to make contract intelligible.

ii) Bollinger v. Central Penn. Quarry Stripping & Construction Co., (Penn. 1967):  Reliance upon an oral agreement by the offeree can be evidence that it was meant to be part of the writing and the ct. may reform the writing to add the oral agreement.

iii) Hicks v. Bush (NY 1962):  Evidence of a condition that a contract isn’t in effect yet is admissible because the written integration isn’t effective therefore the Parole Evidence Rule doesn’t apply (unless, of course, the written integration contradicts that the contract isn’t effective yet)

c. No Oral Modifications Clause

i) Common Law:  not allowed b/c any subsequent agreement (oral or written) can modify an earlier agreement

ii) UCC 2-209(2):  If there is a clause restricting modification, then that clause is enforceable; if a party relies on an oral modification then estoppel will prevent using this §

C. Contract Interpretation:
(  interpretation:  process of finding the parties’ intended agreement (look first at intrinsic, then extrinsic evidence)

1. Types of Extrinsic Evidence (ranked per UCC 1-205 and 2-208)

a. Expressed Terms of the Contract

b. Course of Performance:  the course of conduct regarding this particular contract

c. Course of Dealings:  course of conduct between the parties in this and previous transactions

d. Trade Usage:  the industry standard; any special meaning that the industry applies to terms or contract interpretation

(  Construction:  process of defining the contract terms to which the court will give legal effect to (which may be different from the terms that the parties agreed to)

2. Rule of Construction:  to give meaning to terms if interpretation hasn’t given meanings

a. Contra Preferntem:  if a party drafts an ambiguous term, then that term must be construed against it.

i) To avoid this presumption of unfairness, could insert a clause that both parties drafted and equally share responsibilities for ambiguities 

3. When parties have different meanings and neither one knows about the other’s interp:  

a.  Frigalment Importing Co. v. BNS International Sales (NY 1960):  The party asserting that a term has different meaning has the burden of proving that the other party knew or should have known of that meaning or that the meaning is a widespread trade usage.  

b. Raffles v. Wichelhaus (England 1864):  When the parties each assign different meaning to a term, and they don’t know of the other’s meaning, there isn’t mutual assent

c. Oswald v. Allen (2nd Cir. 1969):  When parties’ understand an ambiguous term in different ways, there is no contract unless one of them should have been aware of the others understanding

NOTE:  The modern trend is that if you are at the offer/acceptance stage the court will probably not find contract formation, but if the parties clearly meant a contract to be formed the court will try to give meaning to the term so that the contract will go forward.

4. Use an objective meaning , unless the parties agreed to a subjective meaning.

VIII.  PERFORMANCE AND BREACH

A. Condition:  a fact or event which the parties has to happen before there is a duty to perform the contract; a prerequisite to the performance of a duty.

1. Court prefers an interpretation that the term is a duty because if it is an expressed condition then the contract does not have to be completed

2. Luttinger v. Rosen (CT 1972):Ct’s strictly interpret conditions; no deviation allowed

3. Must fulfill a condition by acting in good faith

B. Constructive Conditions:  conditions that are implied in law

1. Only requires substantial performance of the condition 

(   Substantial Performance:  when a party has completed most of their contractual duties; no material breach

a. Common Law:  willful or intentional deviation from contract precludes a finding of substantial performance

b. Rest 2nd Contracts § 241:  If the conduct of the party doesn’t act in good faith and fair dealing then defense of substantial performance is precluded 

C. Preventing The Other Party From Fulfilling His Condition:

1. Ct will view this as bad faith conduct and will enforce the contract anyways.  

2. Implied Duties of Cooperation and Non-Hindrance:  implied duty on each party to cooperate with the other party’s performance and not hinder it.  See UCC 2-303(3)
a. When one party does hinder the other’s performance, the other party is excused from non-performance or a delay in performance or can cancel the contract if can’t perform

3.  Principle of Cooperation:  A contracting party is responsible for taking affirmative steps to cooperate with the other party, even though the parties have not expressed such a duty in their agreement

D. Waiver:  when an obligor, whose duty is conditiona,l promises to perform even if the condition does not occur.  If this waiver is justifiably relied upon, to the extent that retraction would be unjust, then the obliger is estopped from retracting the waiver.  See Rest. 2nd § 84(2) and UCC 2-209(5).  

1. Election:  when a waiver is made at a point when it can’t be retracted, even without reliance

2. Can put an anti-waiver clause in contracts.  

3. of an agreement may show a waiver.  

E.  Determining a Material Breach in Performance: Rest. 1st Contract § 275 (Walker & Co., v Harrison (Mich. 1957)):
(a) Extent to which injured party will receive anticipated, substantial benefit

(b) If the injured party can be compensated in damages

(c) How much the party in breach has already performed

(d) The hardship on the party in breach for terminating the contract

(e) The willful, negligent, or innocent behavior of the injured party

(f) The degree of uncertainty the that the party in breach will perform or fail to perform the contract

F.  Divisibility:  when there are discrete, separate parts of a contract, and a party only performs some of them, the other party is responsible to complete their reciprocal duties (i.e. pay) for those parts that were performed.

G.  Perfect Tender Rule:  the buyer has the right to reject the seller’s tender if it in any way fails to conform to the specifications of the contract.  The failure to conform does not have to be material. (codified in UCC 2-601).

1. UCC 2-508:  seller has the power to cure defective tender if time for performance hasn’t expired

2. UCC 2-608:  If buyer has already accepted, can revoke acceptance and return goods if the non-conformity substantially impairs the item’s value to the buyer

3. UCC 2-612:  Buyer can reject an installment shipment if the non-conformity substantially impairs the value of the installment;  buyer can only claim breach when the non-conformity substantially impairs the value of the whole contract. 

H.  Anticipatory Breach:  breaching a contract before performance is due 

1. Ways to anticipatorily breach: 

a. Rending yourself unable to perform

b. Anticipatory Repudiation:  declaring that will not perform in the future

2. The aggrieved party can sue now and doesn’t have to wait for the time performance was due; meant to allow the aggrieved party to mitigate damages 

a. Victim of repudiation can cancel the contract, can demand performance, suspend performance until the other party performs

3. When a party has reasonable grounds for insecurity that the other party will breach by nonperformance then the party is entitled to demand  in writing assurance of the performance  UCC §2-609(1) After receipt of the demand, the other party has 30 days to assure due performance as is adequate under the contract; otherwise, it is considered a repudiation of the contract. UCC §2-609(4)

a. grounds for insecurity need not arise from or be directly related to the contract in question UCC 2-609 Comment 3

b. Pittsburgh-Des Moines Steel Co. v. Brookhaven Manor Water Co. (7th Circ. 1976):  Having knowledge that loan negotiations fell through, when payment is not due for months, is not reasonable grounds for insecurity.  If there is not a change in the obligor’s position, then there aren’t grounds for insecurity. (at 789-92).

IX.  REMEDIES

(  Expectation Interest:  damages as measured by putting the party in as good a position as he would have been had the contract been performed; the actual value of the completed contract (not the hoped for value).

(  Reliance Interest:  put party back in position had the contract never been made; the 


(  essential reliance:  the cost of preparing for and performing under the contract


(  incidental reliance:  cost of preparing for and performing a collateral/related transaction that the party plans to carry out when this contract is complete


--Another type of reliance interest is “lost opportunity” but courts generally don’t award damages for this

(  Restitution Interest:  prevents unjust enrichment by requiring breaching party to return whatever performance he has already received (i.e. advanced payments)  

A. Specific Performance: ct. order that requires breaching party to perform his portion of the contract in return for performance by the non-breaching party 

1. Extraordinary:  only when damages are clearly inadequate b/c contract is for something unique
a. Land:  land is considered unique, therefore substitute damages is never an adequate remedy

b. Goods:  presumed to be fungible and non-unique, therefore money damages should usually be an adequate remedy. 

c. UCC §2-16 Buyer’s Rt to Specific Performance or Replevin: when goods are unique or other proper circumstances

2. Discretionary:  even if legal remedy is inadequate, a judge will only grant specific performance if it would be equitable/fair

a. Clean Hands Doctrine:  the party requesting spec performance must be “clean” in their behavior, they can’t have acted unfairly/fraudulently

3. Generally won’t force a person to specifically perform personal services (ct is reluctant to intrude on a persons autonomy—violation of 13th amendment, servitude w/o conviction)

a. Can’t force person to perform, but can prevent him/her from performing for any one else (negative injunction)

B. Damages:

1. Punitive damages are not available for breach of contract White v. Benkowski (Wis. 1967)
2. Liquidated Damages:  damages agreed upon by the parties ahead of time when it is anticipated that a breach will cause damages that will be hard to calculate

a. Dave Gustafson & Co. v. State (SD 1968):  Liquidated damages are particularly useful when damages are uncertain or immeasurable.  But they are only enforceable when they fix a fair, reasonable, and just compensation for anticipated loss caused by a breach.  (F:  Failure of contractor to surface road on time)

b. UCC 2-718(1)  Liquidated Damages must be reasonable.  Unreasonably high liquidated damages are void as punitive.

3.  Foreseeability:  Damages are limited to those that arise naturally from the breach or were reasonably foreseeable by both parties at the time of contract formation.  Hadley v. Baxendale (Eng. 1854) (F:  Mill with broken steam shaft shut down longer b/c of transportation delay)

4. Certainty: damages for breach must be reasonably certain in order to recover; they can’t be too speculative (at 546).  The injured party has the burden of proving that the damages are certain.  Rancho Pescado v. Northwestern Mutual Life Ins. (Ariz. 1984)
5. Emotional Disturbance:  generally, the court doesn’t allow recovery for emotional distress due to a simple breach of contract.  

a. EXCEPTION:  Where the contract is personal in nature so that emotional suffering was foreseeable from a breach.  Lamm v. Shinglton  (at 544-46)

C.  Calculating Expectation Damages

(  Loss in Value:  depriving the party of the expected return performance

(  Other Loss:  losses that are not a loss in value (physical harm, expenses to salvage a transaction, etc.)

(  Cost Avoided:  beneficial effect on injured party by saving that party further expenses by continued performance

(  Loss Avoided:  beneficial effect on injured party by allowing injured party to reallocate some resources (i.e. substitute transaction)

Expectation Damages = (Loss in Value + Other Loss) – (Cost Avoided + Loss Avoided)

(  Cover:  after a breach, a buyer may “cover” by, without unreasonable delay, making a good faith, reasonable purchase of substitute goods. UCC § 2-712(1) 

Damages = cost of cover – contract price + incidental damages per 2-715 – loss avoided

E. Other Measures of Damages:  

1. When can’t show expectation damages, but breach clearly occurred, so Ct’s will give any measure of damages that is reliable and appropriate

2. Generally, total award won’t be more then contract price

3. A breaching party can’t get expectation damages; usually can’t get reliance (dmgs for the performance already given), but may be able to get restitution (reimbursed for enrichment)

a. Usually off-set the breaching party’s restitution damages with the injured party’s expectation damages

D.  Avoidability of Damages:

1. Duty to Mitigate:  if opportunity to mitigate damages, recovery based on what those mitigated damages (even if you don’t mitigate the damages) Rokingham County v. Luten Bridge (4th Cir. 1929) (F: contractor continued to build bridge)
2. Employment:

a. Generally, full-time personal employment is a substitute from another job; since “no man can serve two masters” at the same time, the second, substitute job was only available upon firing from the first job.

i. If take a substitute job, it is “loss avoided”

b. If can show that could do both at the same time then not a substitute

c. If a job is different or inferior, a person is not required to take it to mitigate damages Parker v. 20th Century Fox (Cal. 1970):  

3. Service Contracts:  contracts for service, however, are not substitutes; it is assumed that the contractor could have expanded its business to undertake additional jobs.  

4. Defective or Incomplete Performance:

a. Generally, best way to mitigate damages is to hire someone to finish the job or repair it (loss in value = cost to repair)

b. However, when cost to repair is grossly and unfairly out of proportion to the value of the contract, then damages will be set between the diminution of property value (minimum) and the cost to repair (maximum)

