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Basis for Enforcing Promises

1. In order to sue, must show that an enforceable promise was broken or that a legal duty existed

· Contract:  a legally enforceable promise

I.  Consideration

Restatement 2nd §71:  Requirement of Exchange; Types of Exchange

(1) A performance or return promise must be bargained for

(2) Is bargained for if sought by promisor in exchange for his promise and is given by promisee in exchange for that promise

(3) Performance may consist of: (a) act other than a promise, -OR- (b) forbearance, -OR- (c) creation, modification, destruction of legal relationship

(4) Performance or return promise may be given to the promisor or to some other person.  It may be given by promisee or other person

Restatement 2nd §81:  Consideration as Motive or Inducing Cause

(1) That what’s bargained for doesn’t induce the making of a promise doesn’t prevent it from being consideration for the promise

(2) That a promise doesn’t induce a performance/promise or return promise doesn’t prevent the return performance/promise from being consideration for the promise

1. Law enforces promises supported by consideration

· Consideration:  a benefit accrued to the promisor or a detriment undertaken by the promisor; a promise or performance bargained for in return for the promisor’s promise:

A. Bargain (given in exchange)  §71(1) & (2)
B.  Return Promise or Performance (benefit or detriment) §71(3) 

Hammer v. Sidway (1891):  A legal detriment means voluntarily refraining something you are legally free to do (forbearance).  Forbearing, even if it gives a social benefit, is still a legal detriment and satisfies the requirements of consideration.


F:  Story, Sr. (U), promised his nephew, Story, Jr. (N) that he would pay him $5000 if Jr. would refrain from drinking, gambling, swearing, and using tobacco until his 21st birthday.  They exchange a letter where the U agreed that Jr. had performed his part of the bargain and put the money into a trust.  Hammer (P) received the note on the trust and tried to collect the money from Sidway (D), the executor of the U’s estate.

A.  Adequacy of Consideration:

1)  Restatement 2nd §79:  If consideration is met, the ct’s don’t examine the value of what’s exchanged; the ct doesn’t look into the adequacy of consideration

2) However, extremely disproportionate consideration my be circumstantial evidence of fraud or illegality.  Ct’s do not enforce contracts where consideration is simply a pretense

2.  Bargain vs. Gift

A. If it’s not a bargain (“in exchange”) then it’s a gift

B. Gifts can have conditions

C. Intent determines whether it’s a bargain or a gift with conditions:

1) Promise is a gift if it is meant to be given gratuitously

2) To determine intent:

a) analyze the facts

b) examine the relevant social policies

3)  Can’t use consideration to simply enforce a gift

D. In a Bargain, the promisee can sue promisor if he doesn’t come through

E. In a Gift, the receiver can’t sue the promisor because a promise to gift isn’t consideration (no exchange)

Feige v. Boehm, below: Money wasn’t a gift because F didn’t intend it to be

3. Consideration Based on an Invalid Claim:

A. Restatement 2nd §74:  Settlement of Claims

(1) Forbearance to assert, or the surrender, a claim/defense which proves to be invalid is consideration if:

(a) The claim is doubtful because or uncertainty as to facts or law

(b)  The forbearing party believes that the claim may be fairly determined to be true 1)  Restatement 2nd §74 overruled Feige; it eliminated the “reasonable” belief standard

Feige v. Boehm (1956):  A contract based on an invalid claim has consideration if the forbearing party has an (a) honest –AND- (b) reasonable belief in the validity of the claim

F:  B had a daughter she claimed was F’s.  While she was pregnant, they agreed that he would pay the medical expenses of birthing and child support if she wouldn’t charge him with bastardy.  He paid for about a year and half when blood test revealed he wasn’t the father.  She brought a bastardy suit, but he was acquitted.  Then, B sued F for breach of contract.

B. §74 allows consideration strictly on “good faith” belief by the forbearing party, even though (in reality) the forbearing party isn’t truly giving anything up(more lienent than §71

C. Policy:  to encourage personal settlements

4. Past Consideration

A. Past service/performance is not consideration for a promise.

Feinberg v. Pfeifer Co. (1959):  Past performance is not consideration for a promise because it is not given in exchange.

F: F worked for P for 37 years when the Board of Directors resolved that she should be able to retire at any time with a pension paid by the company.  F worked for another 1 1/2 years, retiring in 1949.  She relied on the promise of the $200 per month to support her, or she wouldn't have quit.  The co. paid until 1956 when, upon the recommendations of the co. atty. and accountants, the payment was reduced to $100 per month.

--Future work was not consideration because her continued employment was not part of the promise

See Mills v. Wyman, below:  Services complete before promise made, therefore, no bargain

B. Moral obligation, alone, is not consideration for a promise.

Mills v. Wyman (1825):  Services were rendered and complete before the promise was made; therefore, no bargain, no consideration, no contract.  There needs to be more than moral obligation for the ct’s to enforce a contract.

F: Levi Wyman, deceased, fell ill on a return sea voyage and was cared for by Mills, a stranger.  When Seth Wyman (D) learned of his son's death and M’s caring for him, he promised to pay the expenses M incurred. W reneged.

C. A presumption of a request, which allows a constructive bargain, may be found when the promisor has received a material benefit.  Consideration may be found in these types of promises.

Webb v. McGowin (1935):  The elements of consideration were met and therefore McGowin’s promise to pay is enforceable:  a material benefit was received (not being injured), the promise to pay and subsequent payments were evidence of a bargain, the benefit granted was not gratuitous (payments accepted).  There was a presumption of a request to save McGowin’s life, which allows the ct to constructively grant consideration.

F:  W was dropping lumber from the second level of a mill in the traditional manner of clearing the second floor.  McG got in the way, on the first floor.  To avoid throwing a 75lb block of wood on him, W fell with the block, thereby redirecting it.  He saved McG from serious injury or death, but ended up crippling himself in the process.  McG promised to take care of W by paying him $30 per month for the rest of his life.  The payments were made up until McG's death.

Restatement 2nd §86:  Promise for Benefit Received

(1) Promise made in recognition of a benefit previously received is binding to the extent necessary to prevent injustice
(2) A promise is not binding under §86(1) if:
(a) The promise was a gift or the promisor has not be unjustly enriched

(b) Because the value of the promise is disproportionate to the benefit

5.  Promise for a Promise 

Restatement 2nd §71:  Illusory and Alternative Promises

(1) A promise is not consideration if the promisor reserves a choice of alternative performances unless:

(a) Each alternative would be consideration if it alone had been bargained for

(b) One of the alternatives would have been consideration and there appears to be a substantial possibility that before the promisor excersises his discretion events may eliminate the alternatives which would not have been consideration.

A. Most common type of contract:  at time of formation of contract, promise given in exchange for return promise (promise may be to perform, but it’s still considered a promise not a return performance)

B. Under §71, return promise can be consideration only if the promised performance would be consideration

C. Illusory vs. Real Promise

1)  A real promise limits the promisor’s freedom; An illusory promise doesn’t really commit to anything

Strong v. Shefield (1895):  Illusory promises do not constitute consideration.

F:  Sh promised to pay her husband's debt as long as S forbeared from collecting the debt.  He agreed that he would collect the debt when he wanted to.  S forbeared for two-ish years.  When he came to collect, Sh refused to pay  S sued for collection on the debt.  The NY Ct. of Appeals found that the promise was illusory because he could collect at any time (wasn’t limited by his promise).

2) The extent of a party’s discretion may create an illusory promise

a)  Any discretionary decisions must be made in good faith 

Mattei v. Hopper (1958):  A contract to purchase land, subject to the buyer’s satisfaction of a related item, is enforceable.  The promise to buy based on satisfaction isn’t illusory (b/c buyer is limited to buy the land if the related matter is satisfactory) and therefore constitutes consideration.

F: H agreed to sell her land to M.  The requirements included:  M to deposit $1,000 of purchase price, M given 120 days to close escrow, and agreement was subject to M’s obtaining leases (for commercial development) that were satisfactory to the purchaser.  After the deposit, but before the 120 days and the leases, H notified M that she would not sell her land. M received satisfactory leases and offered to pay remaining purch. price.  H refused to tender deed.  M sued for breach of contract.  

3) An implied promise can be real

Wood v. Lucy, Lady Duff-Gordon (1917):  An implied promise is not illusory; it can constitute consideration.

F:  L promised W exclusive marketing rights to her endorsements for one year.  Compensation was 50% of the profits.  W was required to give L monthly accounts, which he did.  However, L marketed her own endorsements simultaneously.  W sued L for damages.  Ct. held that their contract was not void for lack of consideration.  W’s implied promise to use reasonable efforts to bring in revenue and profits was consideration for L’s promise of exclusive agency.

D. Requirements and Output Contracts:  requirements or output contracts are not illusory because they limit the buyers freedom to buy from other suppliers

· Good Faith:  honest in fact (subjective) and reasonably by commercial standards (objective)  U.C.C. §2-103(1)(b) 

· Output Contract:  requires buyer to purchase all of the goods produced by the seller

· Requirements Contract:  requires a buyer to purchase all of their required goods from a certain seller

Eastern Airlines v. Gulf Oil Co. (1975):  A requirements contract, that requires the promisor to buy all of their requirement of a product from the promisee, which doesn’t specify the quantity required does not lack consideration.  The promisor’s promise is not illusory because it limits the promisor’s ability to buy from other suppliers.

F:  G and E made a requirements contract that E would buy all its needs for jet fuel from G in certain cities.  They set the price based on a certain crude oil index.  The market price of crude oil sky rocketed, but the index did not reflect this change (it only showed the US Governments regulated price).  G demanded a price increase or it would cut off E’s fuel supply.  E sued for a permanent injunction order forcing G to follow the terms of the contract.  G defended by claiming that the contract lacked consideration because no specific requirements were stated.

U.C.C. §2-306:  Output, Requirements and Exclusive Dealings

(1) A contract which measure quantity by seller’s output or buyer’s requirements means:

A. Actual output or requirements that occur in good faith
B. No quantity unreasonably disproportionate to any stated estimate, normal output, or otherwise comparable prior output or requirement

(2) An agreement for exclusive dealing imposes an obligation by the seller to use his best efforts to supply the goods, and by the buyer to use her best efforts to promote their sale.

E. Termination Clauses

1) If it gives party ability to terminate at-will, then promise is illusory(right of cancellation renders all other promises illusory and there is a complete failure of consideration

2) If provision requires notice of termination, then promise isn’t illusory

3) U.C.C. §2-309(3):  termination requires reasonable notification; agreement without notification clause is invalid if its operation would be “unconscionable”

II. Restitution as an Alternative Means of Enforcement

Restatement of Restitution §110:  A person who confers a benefit on another, due to the performance of a contract with a third party, is not entitle to restitution merely because the third party fails to perform/pay. 

· Quasi-Contract:  implied-in-law;  legally fictitious contract created because an exchange of promises is impossible.

1.  Standard for Restitution:

A.  Received a benefit from another

B.  Was enriched by the benefit

( If the enrichment was just:  No Remedy

( If the enrichment was unjust:  Remedy 

2. Unjust v. Just Enrichment:

A.  See §110—can’t force someone else to pay

Callano v. Oakwood Park Homes (1966):  The quasi-contract theory requires that the P expect to be reimbursed by the D.  It does not allow for the substitution of defendants.  (not all enrichments are unjust)

F:  O contracted to sell a house to Pendergast.  C delivered shrubbery to the lot.  Pendergast dies and the house, with shrubbery, was sold to a 4th party.  Pendergast or his estate never paid C.  C sued O for the value of the shrubs.

A.  Don’t get paid for an intended gift

3. The Normal Restitution Remedy:  the reasonable value of the benefit conferred

· Expectation Interest:  what was expected if contract had been fulfilled; put promisee in position as if promise had been fulfilled

· Reliance Interest:  promisee relied on promise to their detriment; put promisee back in position would have been had promise not been made

· Restitution Interest:  promisee confers benefit upon promisor; put promisee back in position as if promise had never been made

Sullivan v. O’Connor (1973):  Expectancy damages most appropriate in business/corporate setting. Because expectancy damages are too hard to calculate in a doctor’s breach-of-contract suit, reliance damages are imposed (out-of-pocket expenses + the value of the worsened condition + pain and suffering [for extra medical procedures and the expected med. Procedures, because it was wasted].In a breach of contract suit against a doctor, the patient-plaintiff has a higher burden of proof (more than a preponderance of the evidence) in showing that a contractual relationship existed.  

F:  Doctor, a plastic surgeon, allegedly promised patient the nose of a famous actress.  Two operations were to minimize patient’s note.  However, it took three operations, and her nose looked a lot worse!

4. Emergency Services:  

A.  When one’s life or property is in peril and someone assists, the law presumes the services were gratuitous

B.  Except when services granted in a professional manner

Cotnam v. Wisdom (1996):  Professional services rendered in an emergency are not considered gratuitous.  A quasi-contract exists when professional services rendered in certain situations to people incapable of contracting

F:  Harrison was injured in a car accident. W, a doctor, performed emergency surgery, but Harrison died.  W sued the executor of Harisson’s estate, C, for the value of the services rendered.

III.  Reliance

1.  Reliance and the Requirement of Bargain

A. Even if promise unenforceable, it may become binding when the promisee furnishes the consideration required by doing what was reasonably expected in reliance of the promise.

Feinberg v. Pfeiffer (1959):  F’s reliance on P’s resolution meets the standards of applying Promissory Estoppel:  clear promise (resolution), forseable action (result was basis of resolution), acted upon (F. relied on pension plan when retiring), justice (it would be unjust to allow P. to stop paying F)


F:  See above

CAB v. Ingram (1984):  Future employment can make a promise not to compete binding.  *This case is bad law.  It inquired into adequacy of consideration and did not consider the defendant’s separately.  It’s holding and dicta apply only to its specific fact pattern.*

F: Ingram, Goostree, and Bjorkholm (D) all worked for CAB for several years.  Shortly after each of their hirings, D's were required to sign non-compete agreement.  The agreement was that the D's would not compete with CAB for two years after leaving the company.  D worked for several years after the signing of the agreement; each received some type of raise and/or promotion.  D's formed a debt collection agency within months of leaving their jobs at CAB.  This co. directly competed with CAB.

B. The question often is whether the promise was gratuitous or a bargained for exchange:

Ricketts v. Scothorn (1989):  A gratuitous promise can still be binding if the promisor contemplates the promisee’s actions, and the promisee’s action is a reasonable and probable result of the promise.

F: R promised his granddaughter, S, $2000 plus interest, saying that none of his grandchildren worked and she didn't have to either.  He clearly intended to make her independent.  She quit her job based on the promise.  R died, without paying all the annual interest or the $2000.  S tried to collect from the executor of the estate.

Kirksey v. Kirksey (1845):  D’s promise was a gift.  The requirement that P move was a condition on an intended gift, not a bargained for exchange.  Therefore, there was no consideration.

F;  P was D’s brother’s widow.  D wrote to P saying, “If you come down and see me, I will let you have a place to raise your family.”  P moved, abandoning most of her possessions.  D put her up for approx. three years before requiring her to leave.  P sued for breach of contract.

2.  Reliance as an Alternative Theory of Enforcement (“Promissory Estoppel”)

Restatement 2nd §90:  Promise Reasonably Inducing Action of Forbearance (“Promissory Estoppel”)

(1) A promise which the promisor reasonably expects to induce action/forbearance by the promisee, and which does induce such action, is binding if injustice can be avoided only by enforcing the promise.  The remedy is limited as justice requires.

(2) A charitable gift or marriage settlement is binding under §90(1) without proof that the promise induced action or forbearance.

See Restatement 2nd §86, supra—promise made in recognition of previous benefit is binding as necessary to prevent injustice

· Promissory Estoppel: because of the promisee’s reliance on the promise, the promisor is barred from claiming a promise is unenforceable for lack consideration.

1) Four Categories of Promissory Estoppel:

a) Family Promises

b) Promises to Convey Land:  where promisee has relied by moving onto land and making improvements

c) Promises Coupled with Gratuitous Bailments

d) Charitable Subscriptions (donations)

A. The Restatement 2nd created several more groups of promises enforceable by reliance (§§ 86 – 90); it further entrenched the Promissory Estoppel theory

B. Applying §90:
1) Promise

2) Foreseeable Reliance

3) Actual Reliance

4) Avoid Injustice Only by Enforcing Promise

*Must meet all 4 requirements

C. Damages based on the promisee’s incurred detriment (“reliance costs”, i.e. out-of-pocket and opportunity costs), not on the expected value of the complete promise (“expectation costs”)

D&G Stout v. Bacardi (1991):  A devaluation due to a reasonable reliance on a business partner’s promise is a reliance cost and can be recovered.

F: General Liquors, owned by S, needed to continue it's distribution of B’s product line in order to keep Gen. Liq. a viable business.  National Wine and Spirits began negotiating with Gen. Liq. to buy it.  On July 22 and 23rd B assured S that they would not be pulling their line from Gen. Liq. Based on these assurances, S turned down a negotiated offer from National on the 23rd.  Also on the 23rd, B choose to pull its line, but S didn't find out until the 30th.  S moved quickly to sell Gen. Liq. to National.  The deal closed by the end of August.  The final closing price was $550,000 less than the previously negotiated offer.

THE BARGAINING PROCESS

1. Elements of Contract Formation

A. Bargain

1) Offer

2) Acceptance

3) Mutual Assent

B. Consideration

I. The Nature of Assent

1. Subjective (“Will”) Theory:  Find mutual assent in the real intentions of the individual parties

2. Objective Theory:  What a reasonable person would find in the actions of the party establishes intent

Lucy v. Zehmer (1954):  A person’s undisclosed intention is immaterial if his words and acts have but one reasonable meaning.

F:  Z agreed to sell a farm to L for $50K.  They discussed the agreement for 40 minutes and went through two drafts of a written contract.  They were drinking.  Z claimed the agreement was in jest, trying to force L to admit he didn’t have the money.  L sued to for specific performance.  

A.  Policy:  we aren’t mind readers, if assent was based on true intent then no bargain would ever be assured.

3. Formal Contract Contemplated:  when parties agree on essential elements but leave details for later; enforcement based on intent:

A. Absent expressed intent that no contract exists, mutual assent (written, oral, formal, or informal) to an exchange of promises is binding

B. In order to avoid obligation of a binding contract, at least one party must reserve the right not to contract

C. Determining Intent:

1)  Expressed reservation not to be bound

2) Partial performance?

3) All terms agreed to?

4) Agreement normally written?

II. The Offer

· Offer:  when a person a person confers upon another the power to accept and create a contractual relationship; must be an act that leads the offeree to reasonably believe the power to contract exists:

Excludes:  preliminary negotiations, acts evidently done in jest, acts done without intent to create a legal relationship

1. If it’s not an offer, its usually a preliminary negotiation.

2. Determining an Offer:

A. Intent to be bound: rephrase 2x, which is closer to true meaning?  Was it a response? (Infers a higher interest, possibly an intent to be bound)

B. No. of Offerees (More likely to be an offer if sent to one, or a few, people)

C. Specificity of Terms (what’s there and not there, clarity)

3. Factors that distinguish between offer and negotiation:

Owen v. Tunison (1932):  A quotation stating minimum price is not an offer; it is an invitation to negotiate

F:  O wrote T asking if T would sell property for $6K.  T wrote the he wouldn’t sell it for less than $14K.  O wrote back that he accepted the $16K “offer.”  T refused to sell, and O sued for breach of contract.

Fairmount Glass Works v. Gruden-Martin Woodenware (1899):  A quotation requiring “immediate acceptance” is an offer; it creates in the buyer the power to accept or reject the seller’s proposal.

F:  GM requested price for product.  F quoted, requiring immediate acceptance.  G accepted next day.  Following day, F said it couldn’t deliver required quantity.  G sued F for breach.

*A price quote isn’t usually an offer.  This way a seller can refuse to sell product if they run out of inventory.

4. Advertisements

A.  Ads aren’t generally an offer:

1) In order to reduce seller liability, because the demand may be greater than the supply

2) Lack of quantity terms, high number of offerees

3) Seller gets to choose who to deal with

Craft v. Elder & Johnston Co. (1941):  A general advertisement is not an offer; it is mean to begin negotiations and offers to purchase

F:  E advertised a sewing machine for sale at $26.  C tendered the $26 but E refused to sell.  C sued for refusing to sell as “offered” in the newspaper.

Lefkowitz v. Great Minneapolis Surplus Sotre (1957):  An advertisement constitutes an offer when it promises something in return for a performance/promise.  Once the offer is published, the seller can not impose additional conditions.

F:  GM advertised that is would sell a fur stole for very cheap, “first come first serve.”  L was the first person to show up, but GM refused to sell the stole to him, saying the ad was limited to women.  L sued for specific performance.

5. Mistaken Bids

· Unilateral Mistake:  mistake made by one party

· Mutual Mistake:  both parties make a mistake

Restatement (2nd) §§151-158: Sections on mistake

A.  Law generally grants relief for good faith mistakes, such as a clerical error

1) Policy:  people who make bad judgments or other mistakes should bear the consequences (that way the offeree doesn’t suffer)

2) Factors Relevant to Relief:

a) Material Mistake: how big was it relative to the other stuff going on?

b) Not a Result of Neglect of Legal Duty

c) Not Unconscionable to Enforce:  must first determine size and effect of mistake

d) Other Party Can be Put Back In the Status Quo:  what is their reliance interest and can it be restored?

Kemper (quoted by Elisnore Union Elementary School District v. Kastorff (1960)): Rescission of an offer can only be made if: (1)  a material mistake of fact is made and was not the result of neglect of a legal duty, (2) enforcement of the contract would be unconscionable, and (3) the rescinding party can restore the status quo to where it was prior to the offer.

3) If offeree knew, or should have known, that there was a mistake when the offeree accepted, then offeror not bound

6. Can’t revoke or rescind if:

A. Acceptance is made, or

Ever-Tite Roofing Corp. v. Green (1995): Revocation must be made in a timely manner, before an offer is accepted.

F: G’s and E-T agreed to have E-T work on G's land.  The agreement was binding only upon "written acceptance . . . or upon commencing performance of the work."  E-T had to check G's credit; it took about 9 days.  Whereupon they loaded up their trucks and drove to the G's property.  When E-T arrived they found that the G's had gotten another general contractor two days earlier.  That's when the G's notified E-T of the rescission of their offer.  Held that G’s notification wasn’t timely b/c E-T’s loading up of the trucks constituted acceptance by performance.

B.  If offer is made to the government, can’t revoke or rescind (by law, usually)

7. Options Contracts:  when the offeror has voluntarily given up their freedom to revoke the offer (see “Acceptance”)

III. Acceptance

· Acceptance:  voluntary act by offeree where he exercised the power to create a legal relationship; instantaneously creates a contract

1. Determining Acceptance

A. Intent to be bound

B. Limited power to determine agreement

C. Rules Governing Acceptance

2. Determining Method of Acceptance

A. Look at the wording of the offer

B. Intent to be bound/accept offer

C. Acceptance by performance or promise

1) Acceptance by promise must be communicated (unless offer dispenses with that requirement.)

White v. Corlies & Tift (1871):  Acceptance must be adequately communicated to bind the offeror. 

F: Sept 28, W bid for a job from C&T. Sept 29, C&T's accountant wrote, "Upon agreement...you can begin at once."  W did not reply, but began buying supplies to work on the job.  Sept 30, C&T rescinded the letter.  Held that W’s actions were made in ord. Course of business and did not constitute notification of his acceptance.

2) Acceptance by performance doesn’t require notice because performance will automatically communicate intent to offeror (only required if the performance won’t come to the attention of the offeror, see Bishop v. Eaton at 189).

3. Acceptance By Any Reasonable Means Under the Circumstances


UCC 2-206:  Offer and Acceptance in Formation of Contract:
(1) unless otherwise unambiguously stated

(a) by any reasonable manner and medium under the circumstances

(b) shipment is acceptance only for order/offer to buy goods for prompt or current shipment

A.  Unambiguously Stated: very high standard 

Allied Steel and Conveyors Inc. v. Ford (1960):  Acceptance, unless otherwise clearly stated, can be made in any reasonable way under the circumstances.

F:  Aug 19, 1955, F sent A a P.O. with a narrow indemnity clause making A responsible for the negl of its own employees.  July 26, 1956, F sent A an Amended P.O. with a broader ind. clause making A responsible for the negl of its own and F's employees.  P.O. wasn't binding until accepted.  Acceptance should be executed by acknowledgment.  Sept 5, 1956, Hankins, an A Employee, was injured as a result of the negl of a F employee while executing the Amended P.O.  A didn't acknowledge acceptance, in writing, until Nov. 12, 1956.  Held that A liable for H’s injuries because acceptance was by performance when they began delivering machinery under the amended P.O.

4. Silence As Acceptance

A.  Mere silence isn’t acceptance

1)Policy:  silence is ambiguous

Restatement 2nd §69: (1) Silence acts as acceptance when

(a) takes benefit, with option of rejection, and knows that compensation is expected

(b) when offeror has given offeree reason to understand that silence is a method of acceptance

(c) previous dealing

C. Retention/Taking goods does constitute acceptance (by performance)

D. Past Practices:  if silence used to mean acceptance then it means it now; have a “duty to speak” to reject the offer

5. Termination of Acceptance

A. Lapse:  offer expires at some point

1) ordinarily the offer provides the time period (“offer good till…”)

2) otherwise, lapses at a reasonable time

a) factors that affect life of offer:  nature of offer, market volatility, pershability of goods

B. Death of Incapacitation of Offeror

1) doesn’t need to be communicated

2) has little effect commercially (because an offeror is rarely a living, breathing, being)

C. Revocation:  offeror rescinds offer

1) Elements

a) intent to revoke or intent not to be bound (shown by words or acts, i.e. inconsistent behavior)

b) communication of revocation

i) directly (“I revoke my offer to you”)

ii) indirectly  (from a third party or by seeing offeror’s acts)

(a) must be reliable  (see Dickensen below)

(b) inconsistent behavior

2) Options Contracts:  when the offeror has restricted their ability to revoke

a) Three ways to have an Option:  consideration, statute, and reliance 

b) Common Law:  options only good when consideration has been given for the promise to hold the contract open  

Dickensen v. Dodds:  No consideration was given for the promise to “leave the contract over,” therefore no option was created.

F:  Dodds made an offer to Dickensen, which he promised to leave over for two days.  During that time, Barry, Dodds agent, communicated to Dickensen that Dodds was unsure he wanted to sell (intent to revoke).  Dickensen tried to accept, but Dodds refused to sell.  Held that Barry’s news to Dickensen was communication of a revocation and therefore the contract was never formed.  Additionally, Dickensen didn’t have to leave the offer open since consideration was not given for his promise to leave it open.

i) Policy:  blind application of consideration; doesn’t protect the reliance interest

c) UCC 2-205:  Firm Offers:   offer by merchant to buy or sell goods in signed writing which gives assurance that it will be held open isn’t revocable, for lack of consideration, during the options period;  terms assurance must be separately signed (options period can’t be longer than three months)

i) Does the contract give terms of assurance that it will be left open?  If so, for how long?

ii) Policy:  major departure from common law; protects reliance intrest by offeree

D. Rejection:  offeree rejects offer

6.  Offer can be revoked anytime before it is accepted (unless there is an option)

Rogasta v. Wilder:  Preparation is not acceptance by performance.  Therefore, the offer can be revoked during the preparation stage.  (Compare to Ever-Tite, above)

F:  W offered to sell his restaurant, the Fork Shop, to R at anytime upto Nov. 1st for $88K.  R obtained financing, and scheduled closing of the deal by mid-Oct.  W told R that he no longer wanted to sell two days before the scheduled closing.  R sued for spec performance and lost at the appeals leve.

6. Mirror Image Rule (Common Law):  any alteration in terms of contract is a counter offer and rejects the original offer;  “acceptance” with varying terms is a counter offer

7. Mail Box Rule 

A. Dispatch of correspondence is the acceptance (see Restatement 2nd §63)

B. After dispatched, can’t reject anymore

C. Overtaking Rejection:  rejecting an offer after the acceptance has been dispatched but before it is received by the offeror

1) Only effective if offeror relies on the rejection before the acceptance arrives

IV. Battle of the Forms

· First Shot Principle:  the terms of the offeror prevail

· Last Shot Principle:  the terms of the offeree/acceptance prevail

· No Shot Principle:  neither parties’ terms prevail(Knockout Doctrine and the UCC gap fillers

Common Law
UCC

Uniform Treatment of Form and Terms
Bifucated—2 separate issues:  Formation and then Terms

Mirror Image Rule
No Mirror Image Rule

Last Shot Principle
No Last Shot Principle


Sometimes First Shot or No-shot:  Knockout Doctrine and UCC Gap Fillers

1. UCC 2-207(1):  Formation by writing or exchange of forms

A. “Definite and Seasonable Expression of Acceptance”:  clear intent to be bound

B. “Written Confirmation”:  oral agreement previously made followed by forms

C. “Expressly Made Conditional” (the Expressed Consent Clause):  acceptance is not given unless the offeree’s additional/different terms are agreed upon by the offeror

1) Policy: counter acts the offeror’s advantage 

2) Not Expressed Consent Terms unless offeree is completely unwilling to proceed without consent to these terms

Step Saver Data Systems v. Wyse Technology (1991):  There must be a clear expression of an unwillingness to proceed unless the offeror accepts the additional terms in order to meet the requirements of the Expressed Consent Clause.

F:  S-S bought computer hardware from TSL, a division of Wyse.  Each box had a warranty disclaimer on the outside.  S-S began getting complaints about the hardware and sued TSL for breach of warranty.  TSL claimed that the box top license gave them an affirmative defense.  S-S won on appeal

D. Generally liberal formation policy that could have formation even if parties didn’t agree on relatively important terms

E. Policy:  Not to have differences in forms preclude contract formation

2. UCC 2-207(2):  Additional/Different Terms from Formation by Writing

A. Additional/Different terms are to be interpreted as proposals; they don’t automatically become part of the contract

B. Except: “Between Merchants”  those terms automatically become part of the contract unless:

1) “Expressed Terms” Clause:  the offer expressly and clearly limits acceptance to the terms of the offer

2) Materially alters contract

a) Surprise:  not normal in the industry; term not used between parties before

b) Hardship:  any term that limits/curtails the rights of the parties; substantially alters distribution of risk

3) Notified of objection (before of reasonable time after)

a) Must be an immaterial term (or falls under 2-207(2)(b))

b) This is a limited silence as acceptance rule

C. If term is out because it matterially alters contract then:

1) Default to other party’s terms (First Shot)

2) If other party is silent on term, then use UCC Gap Fillers (§§2-305 to 2-315ish)

D. Knockout Doctrine:  conflicting terms cancel each other out, use UCC Gap Fillers to determine terms

1) Authority derived from Comment 6, Sent. 2, if UCC 2-207

2) Doesn’t distinguish between material and immaterial terms

3) Broad application:  doesn’t matter how contract formed

4) Narrow application:  applied only when formed under UCC 2-207(1)

3. UCC 2-207(3):  Formation by Conduct

A. Writings aren’t adequate to form a contract

B. Terms determined by those agreed upon by parties’ writings and tehn the UCC Gap Fillers and other UCC Provisions (including UCC 2-207(2))

Itoh & Co. Inc. v. Jordan Internationl Co. (1977):  Since clause wasn’t agreed upon and there is no equivalent UCC term, then clause not part of agreement.

F:  Itoh bought steel coils from Jordan.  J sent contract requiring expressed consent to arbitration clause.  Itoh never expressly consented, although I bought the steel and paid for it.  Ct. determined formation was by conduct and that their writings didn’t agree to an arbitration clause. 

PRE-CONTRACTUAL LIABILITY

1. Restatement 2nd §45:  Partial Performance(when an offer can only be accepted by performance, partial performance creates an options contract until performance is complete so that the offeror can’t revoke

2. Promissory Estoppel §90:  Creates an option contract through reliance on a promise

A. Unless revoked prior to a General Contractor’s use in a bid, a subcontractor’s offer becomes an option.

Drennan v. Star Paving Co. (1998):  Under §90, reasonable reliance upon the implied promise not to revoke an offer can make that offer irrevocable

F:  SP made a low offer on subcontracting a paving project for D, a general contractor.  D used SP’s offer in compiling his bid for the job.  D got the job, but before he accepted SP’s offer, SP informed him that their bid was too low.  The ct. determined, based on the construction industry, that there was a subsumed, implied promise not to revoke in SP’s bid for the paving job.  

B. A General Contractor is not bound to use a Subcontractor, even if he uses the sub’s offer in compiling his bid.

Holman Erection Co. v. Orville E. Madsen and Sons (1983):  Because the Genc does not promise anything to a subc and that the subc doesn’t rely, the Genc is not bound to used the subc in completing a project.

F:  O listed H as a subc in a bid for a public waste water treatment project.  However, O did not use H to complete the job.  H sued, claiming that O accepted its offer by listing it in the bid.  The ct. held that listing H as a subc was not an acceptance and therefore no contract was formed.  Additionally, H hadn’t relied on any promise from O, therefore §90 wasn’t applicable.

C. Promissory Estoppel only applies to pre-contractual promises

Prince v. Miller Brewing Co. (1968):  P and M had a fully executed contract, terminable at will, for P to distribute for M.  After 2 years, M ended P’s distribution of its products.  P sued under §90.  Ct. held that there was no reliance because there was an acceptance of a valid contract.

D. For a promise to be enforceable under §90, it does not need to be as definite as an offer

Hoffman v. Red Owl Stores, Inc. (1965):  A promise doesn’t have to contain all the essential terms of a transaction in order to be enforceable under §90

F:  RO promised to give H a franchise for $18K.  After two years, RO kept uping the price.  H relied by selling his bakery, buying a store, running it for a year (at a profit) then selling it, and moving to a new town to get his franchise.  Finally, after the price rose to $36K, H sued for damages based on his reliance of the original promise and RO’s non-performance.  H won.

3. Duty to Act in Good Faith

POLICING THE BARGAIN

1. Three Types of Policing:

A. Status Based:  infant, mentally infirm, intoxicated

1) Capacity depends on status that makes a person vulnerable

2) Minors have the right to get out of their contract, unless the contract is for purchase of necessities

Keiffer v. Fred Howe Motors (1968):  A contract with a minor is voidable, except for necessities, upon the minor’s discretion and minor’s emancipated status doesn’t affect this rule.

3) Mentally Infirm means lacking cognitive ability or unable to act in a reasonable manner

Oltere v. Teacher’s Retirement Board (1969):  Under [Rest. §15] a mentally incapacitated person creates a violable contract when they enter into an agreement that they are unable to act in a reasonable relation to and the other party should know of the incapacitation

B. Behavior Based:  fraud, duress, untoward behavior in formation (i.e. “overreaching”)

1) Pre-Existing Duty Rule:  Performance of a legal duty isn’t consideration Rest. 2nd §75
a) A promise to do what you’re already obligated to do isn’t consideration

b) Used to enforce incomplete contracts

c) Need rescission of the original contract or additional consideration:

i) Agreeing to perform a similar, but different act

ii) Owes pre-existing duty to someone else

iii) Valid defense against the original duty

iv) Unexpected circumstances require a fair and equitable modification of the contract

d) Get around Pre-Existing Duty rule:

i) Is this they type of contract change that ought to be honored?  (how much pressure used and was change due to legitimate change in circumstances?)

e) Rest. 2nd §89:  Modifications enforceable without consideration if modification if fair/equitable in view of changed circumstances

i) Modifications must be made under good faith

ii) UCC 2-209:  no pre-existing duty rule

2) Duress:  depriving a party of their freedom of choice

a) If assent obtained by duress, then contract is unenforceable (prevent unjust enrichment)

b) Traditionally, duress was only threat of force, not it includes economic/business duress

Austin v. Loral:  Economic injury isn’t enough, must also have a lack of alternatives to constitute economic duress.

F:  L had a contract with the Navy to produce radars.  A supplied some of the parts.  It refused to delivery without a future and retroactive price increase.  L could not find any other approved vendor to supply the parts in time and paid the increased price.  

3) Accord and Satisfaction

· Accord:  dispute between parties resolved by an agreement to settle a claim for a set amount 

· Satisfaction:  payment of the set amount of an accord

a) An accord must have the elements of contract formation:  mutual assent & consideration

b) There must be an honest dispute of the amount owed in order for an accord to be valid; otherwise the Pre-Existing duty rule kicks in

Fokes v. Beer:  (C/L)  If a debt is for a sum certain, then the Pre-Existing Duty rule applies because the debtor has an obligation to pay the debt.

c) The law treats a good faith settlement of an uncertain debt as the required consideration

d) Imputed Assent Rule:  treats the lender as if he did agree to the condition on a partial payment; if a lender ignores a condition on a partial payment, the law treats him as if he assented to the condition (settlement) to prevent the creditor from overreaching

e) The Pre-Existing Duty Rule prevents overreaching by the debtor by underpaying

f) In general, an accord & settlement must fall between the minimum and maximum amount in dispute

C. Substance Based:  underlying fairness

1) Ct’s don’t normally look into adequacy of consideration except for specific performance

2) To grant specific performance, there must be fairness/proportion in consideration

Tuckwiller v. Tuckwiller (1967):  The entirety of the circ. must be looked at to determine fairness in consideration.  Once fairness is det’d, ct. can give either spec. Performance or damages

McKinnon v. Benedict (1968):  Oppressive restrictions on land use are unfair and will not be enforced.  

