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7 Basic Contracts Questions

1. Is there a deal? (agreement)

2. If there is a deal, how do courts enforce deals?

3. Assuming again that there is a deal, is there any reason not to enforce the deal?

4. What is the deal?

5. Once we know what the deal is, did anyone not do what they agreed to do?

6. Is there a legally recognized excuse for anyone who has not fulfilled there part of the deal

7. Does anyone have legal rights, because of the deal?

Language of Contracts, 6 Basic terms:

1. Express Contract:  Verbal--- based solely on words.

2. Implied Contract:  based at least in part on conduct (are parties acting like there is a deal)

3. Quasi Contract:  Equitable remedy--- 

a. It is not contract law--- they have no application at all

b. Since it is an equitable remedy--- it is about doing what is fair (any time in an exam--- when contract law creates unfairness--- you could address quasi contract remedy

4. Bi-Lateral Contract:  Results in a contract that is open to the method of acceptance

5. Unilateral Contract:  Results in a contract that requires performance for acceptance

6. Executory:  It has not yet been performed

Contract Law is in the main case law.  General principles are extrapolated from general cases (not state)

Restatement of Contracts:  Secondary Source--- view of what the law is, or what it should be--- it is not in any way binding on the courts.  Furnish believes that the Restatements are law (for us--- very important).

Some contract are governed by Common law---- for the most part this is the case.

Some contracts are governed by Article II of the U.CC.

1. When do I use Article II?---- Has to be sale and goods (something that is movable personal property—never applies to real estate.  The mixed deal could possibly cause you trouble with this---

2. How do we deal with the mixed deal--- it is all or nothing.  You apply it to all of the deal or none of it.  What is the more important part of the deal? (ex. Is it basically the sale of goods or putting the paint on the wall--- It is basically service with the paint thrown in).  Is this a sale of goods Problem--- ask yourself that 

3. Understand the relationship to common law--- and article II

a. basically the two overlap

b. also, common law fills in the gaps not addressed in article II

Contract law is anything your Professor says

7 Questions:

1. Is there a deal?  Manifestation of Mutual Assent--- use this phrase.

a. Offer and Acceptance (testing model of manifestation of mutual assent).

i. Offeror--- makes the offer, Offeree accepts the offer

1. Revocation of an offer--- (self testing device:  who is the guy that revokes?  Offeror  Rejection of an offer --- is by the person in a postion to accept, or reject.)

b. Was the deal even proposed?

c. Did the proposal die out?   Was it terminated?

d. Was the offer accepted---- Manifestation--- words or conduct that shows that the offer was accepted--- “I am on board with this deal”  We are not looking for an intention of commitment, we are looking at what did he say, do, or write, that manifests an accepts.

e. Content--- that shows commitment---- the fact pattern will give you the communication of the parties--- the exam will give you the wording because content matters---is there anything incomplete about the communication?

i. It does not have to have all the material terms--- there can be gaps, especially if there is a manifestation, However, the more gaps the less solid the contract. (ex.  If communication does not set out the price term and a defining of property, it is not a real estate offer)

ii. Under Article II--- there can be a missing price term.

iii. Is there an ambiguous term?  Fair, Reasonable, or Appropriate--- vague ambiguous language shows there is not a deal yet (watch out for there being an ambiguous term, verses a missing term).

iv. Requirements Contracts---Sale of goods in which the quantity is all that the buyer requires. They may seem vague, but they hold up--- they are an exception to the 

1. Increase in requirements that are unreasonably disproportionate--- Increase must be in proportion to previous needs--- not way above

f. History of negotiations--- adds to or takes away from manifestation of commitment

g. Advertisements--- General Rule--- Advertisements are invitations to make an offer

i. exceptions:  When the add is specific about how many of good is available

ii. and who it will sale to

h. Was the offer terminated?  

i. lapse of time--- even if there is no expressed time limit, the court will impose a reasonable time table for termination --- what the delay is?

ii. death of either party--- when an offeror dies, the offer does also

i. Was there a revocation of an offer?

i. How does it happen?  Words or conduct of the offeror--- the trick will be words or conduct of revocation communicated to the offeree--- it is a 2 player game--- the offeree must be made aware that the offer has been revoked---offeree awareness

ii. When a revocation can happen, and when it can’t --- Revocation must come before the acceptance.  

iii. The offeror can not revoke the offer on the table when there is an option:

1. There is a promise not to revoke
a. The UCC firm offer rule--- when there is a sale of goods, and we have a writing signed by a merchant that not only promises to buy or sale--- this writing has to expressly promise that the offer will not be revoked----(Watch for these 3 high lighted factors—and the others).

b. there is a 3 month sealing of the offer, unless there is a statement in the promise specifying not to revoke for less time--- 2 weeks. 

c. Also can’t be revoked when it has been relied on. 

d. An offer to enter into a unilateral contract--- acceptance by performance--- language in the fact pattern “this offer can be accepted only by performance”  If performance begins, it is irrevocable
j. Rejection--- you never get direct rejection.  There are 3 forms of indirect rejections:

i. Counter offers--- Counter offers kill the original offer.

ii. Conditional acceptance--- ‘I accept but…” “I accept provided…” “I accept if…”  Conditional acceptance really kills the offer.

Additional terms rule of acceptance--- “I accept and”  This also kills the contract.  Not insisting on a condition (as above), but adding to it. Common Law does not allow for additional terms--- requires a mirror image  (UCC § 2207 allows for Additional terms, ex. “I will buy your car, bring it on Sunday--- the Sunday part is not a deal breaker”) 

a. Seasonable expression of acceptance----is the new term a part of the deal?  It is not a part of the deal unless I agree to it.  One person is not insisting of proposal--- the other one has to agree to the new aspect of the deal--- If the two parties are not merchants.  However if the two parties are merchants, the new term is a part of the deal unless it is actually objected to.  Is it a material change? (which is a question of fact)

k. Was it agreed upon?  Consenting--- Mutual assent---

i. Offeree must know there is an offer (situation of an award--- the person qualifying for award, must know of the offer.

ii. The offeror can control the method of acceptance

1. Bi-lateral offer:  An offer can be accepted either way

2. Unilateral offer:  An offer that must be accepted by performance (Offeror can control the method of acceptance--- Furnish’s way).

iii. Common fact patterns of acceptance

1. Mailbox rule--- where it is reasonable to respond to an offer by mail or by fax, the acceptance is complete when the acceptance is mailed or faxed, not when offeror has received it.

2. Is the start of performance acceptance?

a. Yes, the general rule is that the start of performance is manifestation of assent

b. Performance may not be the speicified form of acceptance.  Also, where the offer requires performance to accept--- the start of performance is not acceptance of a unilateral performance---- it is not acceptance until complete.

3. Acceptance by a promise,  when notice is required---

a. Awareness may be assumed because performance is obvious.

b. Or notification may be required because performance may not be obvious to the offeror (painting a house in another house for the offeror)

4. Accomodation acception--- when the seller sends the wrong thing with an explanation--- it is a counter offer.  

Consideration, and Consideration substitutes

Consideration in a Historical Context--- The Evolution:  Covenants under Seal---Assumpsit--- Consideration comes from the idea of assumpsit

Manifestation of Mutual Assent.

4 Step approach to Consideration:

a. What is the promise in question?

b. Who made that promise?

c. What was the promisor asking for in exchange for the promise?

i. a performance

ii. a promise to perform

iii. a forbearance (Hamer v. Sidway--- promise not to do something you have a legal right to do).

d. Was there a benefit to promisor and or a detriment to the promissee?  Discuss detriment in reference to:

i. Past consideration---can’t bargain for something that has already happened--- must have a bargained for new benefit/detriment.

ii. Pre-existing legal duty rule--- doing something that you were already legally obligated to do, is not consideration to pay you more money to do it

1. Courts don’t go into the value of the consideration---amount of benefit/detriment is not inquired into by the court.

iii. Part payment of a debt that is due and undisputed is not consideration for a release---Even though in some ways partial payment may seem like a benefit if the person is in default, but if they are legally suppose to pay anyway, partial payment is not consideration.

Substitutes for Consideration:

a. Promisorry Estopel (American), Ask the following questions:

i. What is the Promise in Question, 

ii. Who is the promisor, and the promisee?  

iii. What did the promisee do after (or because) the promise is made?  

iv. Was this action or inaction (change in position)--- caused by the promise

v. Was the action foreseeable by the promisor

vi. Whether this action--- based on reliance--- was it detrimental?  Would it be unjust not to enforce the promise

 There is no bargain in Promissory Estopel---- the person doing something in PE, isn’t asking for anything in exchange--- Look for this to identify PE

b. Moral Obligation Exception

i. Promise to pay for a benefit previously received

ii. Restatement § 89,  good faith--- 

c. Statute of Frauds--- For certain kinds of agreements there must be a writing--- must convince the courts the  deal was made (Oral deals are okay most of the time).  Situations that are within the Statute of Frauds

i. if it is a sale of goods, and the purchase price is $500 dollars or more (doesn’t matter if parties are merchants or not)

ii. Personal services contracts--- only those personal services contracts not capable of being performed within a year (often have time specific terms exceeding a year)

iii. Real Estate sales--- transfers of interest in real estate--- more than a year

· Satisfying the Statute of Frauds---- material terms must be in Writing: 

a. Who are the contracting parties?

b. What did each agree to do?

c. Quantity

d. Writing signed by the defendant?  (unless UCC), it has to be signed by the person against who the agreement is being enforced (defendant)

i. if UCC § 2201--- all is needed is a writing signed by the plaintiff--- this is between merchants.

