Contracts—Short Outline

Rose, Fall 00


Is there a deal?


Offer, Acceptance, Mutual Assent, and Consideration?



Was there an Offer?

Intent to be bound

No. of offerees

Specificity of terms

Not revoked before acceptance (Option? Firm Offer UCC 2-205)



Was there Acceptance:




Intent to be bound




Communicated?




Method of Acceptance (look to offer, UCC 2-206)

Terminated?  Lapse, death/incapacitation of offeror, revoked, rejected?




Mirror Image Rule




Mail Box Rule



Mutual Assent: voluntary intent to be bound



Consideration:  bargain, exchange promise/performance




Not Consideration:





Past Performance





Pre-Existing Duty





Payment of Undisputed Debt





Illusory Promise (doesn’t ltd. Freedom of promisor)





Assent Obtained by Duress

Formation under UCC 2-207(1)?


Definite/Seasonable Expression of Acceptance?


Written Confirmation?


Expressed Consent Clause?  Unwilling to Proceed?

Formation under UCC 2-207(3)?


Writings inadequate to form contract?


Conduct shows evd. Of contract?

What are the terms?


Promises/Obligations exchanged


UCC 2-207(2)



Non-merchant:  add’t terms are proposals



Merchant:  add’l terms become part of contract unless




Expressed Terms Clause

Materially Alter Contract:  surprise, hardship

Notification of objection

Under UCC 2-207(3):



Terms determined from writings

UCC gap fillers

Any other UCC provision, including 2-207(2)

Was there a breach?

Can the deal be enforced?


Yes:

Promissory Estoppel

Reasonable, Foreseeable Reliance on Promise

Statutory

Option created by Reliance


Part Performance:  creates option by beginning acceptance by performance



Unjust Enrichment/ Restitution

Mod’s enforceable w/o consideration if mod is fair in view of changed circ’s Rest. 2nd §15



Accord and Satisfaction of a Disputed Claim

Promise made in recognition of benefit rec’d is binding to prevent injustice Rest. 2nd §86 

Voidable:


Contract with a Minor for non-necessities (at minor’s discretion)

Contract entered by Mentally Infirm, & other pty should have known about incapacitation 

