APPROACH OUTLINE


Policing the Bargain (Errors at Formation)

· Misrepresentation/Concealment: material, relied upon

· Mistake:  mutual, material

· Illegality:  formation or performance violates statute

· Public Policy:  what is policy?  Located where? 

· Unconsionability:  procedural and substantive; unfair so as to be oppressive and surprising

Interpreting the Contract:

· Parol Evidence Rule:  can’t contradict terms, but can be used to explain terms

· EXCEPTIONS:  Plain Meaning Rule:  extrinsic evidence used to determine meaning of ambiguous term

· EXCEPTION:  Reasonable Expectation Doctrine:  when a party assents to form contract and other party has reason to believe the 1st party didn’t know of a term, then the term isn’t part of the contract

· Expressed Terms of Contract

· Course of Performance

· Course of Dealings

· Trade Usage

Excuses for Breach:

· Conditional Performance: is performance dependant upon something else happening?  Expressed or implied?

· Expressed(Strict construction

· Implied(Substantial performance

· Perfect Tender:  buyer can reject imperfect tender

· EXCEPTION:  Cure UCC 2-508:  seller can cure tender before time performance due

· EXCEPTION:  Installment Sale UCC 2-612:  one imperfect tender isn’t an excuse for non payment

· EXCEPTION:  Revocation UCC 2-608:  buyer can revoke acceptance and return goods if imperfect tender substantially impairs the items value

· Material Breach:  breach must be material for the other party not to perform

· EXCEPTION:  Breach of an expressed condition only needs to be minor

· EXCEPTION:  Divisibility:  When contract can be divided, then non-performing party must pay for the portion of the contract already performed

· Anticipatory Breach:  breaching before performance is due

· Unable to perform

· Anticipatory Repudiation

· Later Modified Agreement

Remedies:

· Specific Performance: must be unique; legal remedy inadequate

· Clean Hands Doctrine

· Damages:  must be foreseeable, certain

· No punitive damages

· Liquidated Damages

· Duty to mitigate damages

