Contracts Outline


I. Introduction to the Study of Contract Law

A. Preliminary Survey of Subject and Sources.

1. What would happen if contracts were not enforced?

2. Recurring Questions 12-13.

3. Contract is a theory of promissory liability, without a promise, expressed or implied, there can be not contract.  See 2nd restatement section 1. 

B. Introductory Cases and Problems.

1. Bailey v. West – There was no contract between the two, because there was no intent to contract and no quasi-contract. “Bascoms Folley”

a. Express contract – Something that is stated orally or written.

b. Contract Implied in Fact – A function of conduct provided there is a mutual agreement manifested with an “intent to promise” and the reasonable expectation of the one providing the service.

i. “Intent to Contract” – If you behave in such a way as to illicit reasonable expectations from the listener.  

c. Contract Implied in Law or Quasi-Contract
· A voluntary act that confers a benefit on another

· Appreciation of the benefit

· Inequitable to retain such benefit without payment of the value thereof. (five contexts for quasi – contracts.)

2. Hammer v. Sidway – Court held that forbearance of a legal right is sufficient for consideration.

a. Restatement (second) § 71 (pg. 21)   

3. Ricketts v. Scothorn – Court held that promissory estoppel was sufficient to preclude the defense of want of consideration.  See notes pp. 26 – 27.  Ricketts is an early articulation of §90 restatement (second).

a. Equitable Estoppel blocks I owe you.

b. Promissory estoppel blocks I don’t owe you.

4. Walker v. Williams Furniture Co.— Unconscionable contracts are not enforceable.  (Court held that where in the light of the general commercial background in a case, it appear that gross inequality of bargaining power between that parties has led to the formation of a contract on terms to which one party has had not meaningful choice.)

a. UCC §2-302: Contracts can be considered unconscionable.

b. UCC §2-302: underlying principle of the unconscionable rule is the prevention of oppression and unfair surprise.(see official comment)

c. The test for Unconscionability is Procedural (things happening during the formation of the contract; e.g. unclear language, unequal bargaining positions) + Substantive (terms of the contract) aspects of contract are unfair or oppressive, THE COURTS WEIGH THE TWO to determine.

d. Restatement §308

II. The Bases of Promissory Liability

A. Bargain Contract: Promise plus Consideration

[FOUR FACTORS OF CONSIDERATION:

· BENEFIT TO PROMISOR

· DETRIMENT TO PROMISSEE

· MUTUALITY OF OBLIGATION

· INDUCEMENT
…in light of policy, administration, particularized fairness, ex ante effects]

1. Bargain Requirement  -- To have consideration, a performance or return promise must be bargained for.  It is bargained for if it is sought in exchange for a promise and is given by the promissee in exchange for that promise.  Restatement 71 (1)
a. Kirksey v. Kirksey: No consideration; mere gratuity (no benefit to promisor)

b. Langer v. Steel Corp.: Consideration present (contains all factors listed above, each to a greater or lesser degree. Distinguished from Kirksey because of benefit to the promisor.)

c. Bogigian v. Bogigian: Consideration must be bargained for, benefits cannot merely flow from the promisor. (Ex-marriage partners did not bargain for the release of divorce judgement in exchange for detriments incurred by ex-husband, prior to ex-wife signing documents for sale of house.)

d. Thomas v. Thomas: Consideration present (Nominal consideration is valid as long as it is bargained for).  Note: there is debate about the validity of nominal consideration.  Generally, nominal consideration will not be enforced.

2. Sufficiency of Exchange

a. In general

· Hamer v. Sidway: Conditional, donative promise in which there is forbearance of a legal right is sufficient consideration for the exchange.

· Apfel v. Prudential: Adequacy of the consideration is not determinative of the sufficiency of the consideration – Consideration must have value to the buyer; however, there is no requirement that an idea used as consideration must have novelty.

· Jones v. Star Credit Corp.: There can be no sufficiency of exchange if the contract is unconscionable. UCC 2-302 allows courts to refuse to enforce the contract in light of substantive and procedural disparity.

· In re Greene: For public policy reasons, nominal consideration along with forbearance of invalid legal claims is not sufficient consideration for the exchange. (avoid coercive bargains)

· Fiege v. Boehm: Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid.
b. Pre-existing Duty: Performance or promise to perform a pre-existing duty does not constitute consideration.  Rationale is to avoid the “hold up game.”

· Levine v. Blumenthal:  Modified lease agreement for clothing store in the 1930’s

· Alaska Packers Association v. Domenico: Fishermen strike coerced modification of contract.  

· Exceptions to general rule

· Fair and equitable modification in light of unanticipated circumstances (Restatement 2nd §89); Angel v. Murray – Trash collector modifies existing contract prior to completion of performance.

· UCC 2-209(1), in the sale of goods, an agreement modifying a contract needs no consideration, except as stipulating under subsections (2) and (3).

c. Mutuality of Obligation: Both parties to a contract must be bound by the contract.

· Rehm-Zeiher v. Walker: Unspecified “unforseen reason” clause did not bind Rehm-Zeiher, therefore there is no consideration and the contract is not enforceable.

· McMichael v. Price: Despite the language of the contract, the court enforced the contract on the bases that the seller was able to perform and would have been subject to breach if he did not. The court also mentioned definiteness of the price term.  UCC 2-306(1)(2) Good faith agreement with exception unreasonable supply quantity request.

· Wood v. Lucy: The exclusive rights given to Wood to sell name and endorsements imply that Wood has a duty to use reasonable efforts to generate business. 

· UCC 2-306 “Exclusive Dealings” require best efforts in transactions in goods. 

· Omni Group v. Seattle-First: Satisfaction clause imposes a duty of good faith on the discretion of the party for whose benefit the clause is made.  Thereby, mutuality of obligation is sustained.

B. Moral Obligation: Promise Plus Antecedent Benefit.

1. Traditional rule: promise based on past consideration is unenforceable

· Mills v. Wyman: father (D) promise to pay for care to 25 year old son not binding.

· Harrington v. Taylor: promissee saves promisor’s head.  Promissor not bound by oral promise.  Voluntary act of humanitarian nature not valid consideration.

· Manwill v. Oyler: P made payments on behalf of D; D orally promised to pay prior to the statute of limitation running. Statute of limitations ran. The promise is not binding because there was nothing in writing to revive the obligation, and moral obligation alone is not sufficient.

2.  Modern Trend -- Material Benefit Rule: where the promissor has received something from the promisee of value in the form of money or other material benefits under such circumstances as to create moral obligation to pay for what they receive and later promise to do so, there is consideration or such promise.  But, there must be something beyond a bare promise as of an offered gift gratuity.  The circumstances must be such that promisee expected to be compensated in some way.

· Webb v. McGowin: P put self in peril to save the life of D’s testator. Monetary value assigned to life by the court.  Promissee’s act treated as if requested.

· Restatement Second §86

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise ins not binding under Subsection (1)

(a) If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) To the extent that its value is disproportionate to the benefit.

C. Promissory Estoppel:  Promise plus unbargained for reliance; Some courts state that promissory estoppel is a type of consideration; others state that it is a substitute for it.

1. Elements:

a. Party to estopped must be apprised of the facts

b. He must intend that his conduct shall be acted upon or must so act that the party asserting the estoppel has a right to believe it was so intended.

c. The other party must be ignorant of the true state of facts

d. There must be detrimental reliance

2. Rickets v. Scothorn

3. Allegheny College v. National Chautauqua County Bank of Jamestown:  Cardozo found consideration to avoid the doctrine of promissory estoppel.  Restatement Second §90(2)  Charitable contributions are binding.

4. Feinberg v. Pfeiffer:  Restatement Second §90(1) A promise which the promisor should reasonably expect to induce action or forbearance  on the part of the promissee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  Retirement Annuity.

5. Grouse v. Group Health Plan: Issue was whether a P who received a later revoked job offer for at will employment and who reasonably relied on it to a substantial detriment entitled to damages and if so how much? P is entitled to damages but they are limited to what he “actually” lost, not what he potentially lost. 

6. Cohen v. Cowles:  3 levels of Estoppel under §90, promise must be: 

a. Clear and definite

b. Intended to induce reliance and reliance must have occurred to the promisee’s detriment

c. Requires enforcement to prevent injustice.

Failure to show a compelling need issue presented by the court.

III. The Bargain Relationship

1.  Manifestation of Mutual Assent

A.  Manifestation of Mutual Assent – Ascertainment of Assent

1. Courts use objective theory test to determine what the reasonable person would understand the words and actions to mean. 

a. Objective rather than subjective.

b. Does not rely on promisor’s inner thoughts or unexpressed intentions.

2. Embry v. Hargadine, McKittrick Dry Goods Co.:  P, Embry relied on employers statements understanding them to mean that his job was renewed.  The court held that a reasonable person would rely on employers statements.

3. Lucy v. Zehmer:  D claims that his offer was in fun and he was drunk therefore P should not have taken the offer seriously.  Court held that the offer made by D was valid because his words and actions indicated an intention to K regardless of unexpressed intentions.

B. Offer:  Creation of Power of Acceptance

1. Lonergan v. Scolnick:  P responded to D’s advertisement for sale of prop.  and maintained correspondence with no definitive offer made.  D sold property to a third party.  Ad generally an invite and there is no offer without the meeting of minds.  See case below for exception.

2. Lefkowitz v. Great Minneapolis Surplus Store:  Store made advertisement for fur stole on a first come first serve basis but D would not sale to P alleging house exception.  Court held that were a news ad is clear, definite, explicit and non-negotiable it can be considered an offer whose acceptance makes a K.

3. Southworth v. Oliver:  D approached P and others about purchasing part of a ranch.  P corresponded with D and received a letter that he understood to be an offer and then accepted.  D then resended offer claiming he did not want to become involved in a neighborhood dispute and claimed letter containing terms and price as no offer. 

a. A reasonable person can construe an offer based on facts and circumstances of the situation.  Policy:  because people do not express themselves clearly guides have been developed.  Guide court applied:

i. Reasonable man test. (265- 266 for all tests)

ii. Language used.

iii. Determination of the party or parties to whom the purported offer has been addressed.

iv. Definitiveness test. 

C. Acceptance: Exercise of Power of Acceptance

1. Method and Communication of Acceptance – If a offeror is master of the offer with the power of revocation anytime prior to acceptance Restatement §36, and can make the offer conditional Restatement §50(1).

Unilateral contract: promise given in exchange for performance or refraining from performance.

Bilateral contract: promise given acceptance by promise to perform

a. La Salle National Bank v. Vega – acceptance was conditional upon execution by the Trust. The trust never signed. Therefore, there was no acceptance.  Unwittingly, the offeree made a counter-offer. 

b. Hendricks v. Behee 

· An uncommunicated intention to accept is not acceptance.

· Communication of intention of acceptance to offeree’s own agent is not sufficient.  

· To be effective, the revocation of the offer must be communicated to the offeree or their agent prior to notification of acceptance.

· Statutory Law UCC 2-205 – note, the offer is made by a merchant to another merchant or a non-merchant.  

c. Ever-Tite Roofing Corp. v. Green – purchaser was the offeror; roofing company was the offeree.  In a unilateral contract:

· Once performance has begun Restatement §53,

·  within a reasonable time Restatement §36, the offer cannot be revoked.

· Restatement §56.

d. Corinthian Pharmaceutical Systems, Inc. v. Lederle Laboratories – partial shipment of vials at previous price.

1. A seller’s price quote is not an offer.

2. Receiving a confirmation by automated machine is not acceptance in this case because the price effective was that of the shipping date.

3. Delivery of non-conforming goods is merely an accomodation under UCC §2-206, if the seller seasonably (1-204) notifies the buyer that the shipment is offered only as an accomodation to the buyer.

e. Carlill v. Carbolic Smoke Ball Co. – classic unilateral contract; Restatement §54(1).

· An advertises reward to anyone who performs certain conditions specified in the ad is an offer and the performance of such conditions is  an acceptance which creates a valid contract.

· Note: the ad offer must pass the Lefkowitz test

· Though not mentioned in the case, Restatement §90 applies

f. Glover v. Jewish War Veterans of United States – reward case.  Without knowing of the offer, P fulfilled the terms of it.

· A person cannot accept an offer if they become aware of it only after they have fully performed the terms of  the offer.

· Caveat: Restatement §51 an offeree who learns of the offer after completing partial performance can accept the offer.

· The exception is government or public entity

g. Industrial America Inc. v. Fulton Industries, Inc.

· Where an offer invites performance as acceptance, if the offeree performs the terms, it is an acceptance regardless of the offeree’s motivation.  The manifestation of assent matters, not the subjective intent or motive.

h. Adams v. Lindsell – Mailbox Rule; Restatement §63(a);  

· Caveat Restatement §40 Counter offers, rejection, and revocations valid only upon receipt.  

· Restatement §40 Once the acceptance is in the mail, rejection subsequently sent by the offeree and received by the offeror is not binding on the offerer.  The offeror has the option to enforce the contract or accept the rejection.

i. General Rule: Silence does not constitute assent.

EXCEPTION: Restatement §69

Russell v. Texas Co. – Continual use of the land constituted acceptance.  The contract stated that silence was acceptance.

Restatement §69:  Offeree has accepted if:

· offeree takes benefit offeree,

·  has reason to understand that assent by silence is acceptance, 

· and previous dealings imply that he only notifies if he does not intend to accept.

Ammons v. Wilson & Co. – A contract can be enforced on previous dealings based on Restatement §69 – see third requirement above.

j. Smith-Scharff Paper Company v. P.N. Hirsch & Co. – Company manufactures bags with other company’s logo.  Because of prior course of dealings, usage of trade, court finds a binding quasi-contract.

· UCC §2-201(3) – Specially made goods 

· UCC §1-205 – Course of Dealings

· UCC §1-103 (1)(b) – Good faith requirement

k. Harris v. Time, Inc – Offer for a free watch.  Offeree’s mother sues for millions; Court finds that technically, ad was an offer because it required specific performance, but that the case was de minimus.

l. Minneapolis & St. Louis R.R. Co. v.  Columbus Rolling Mill Co.  (1884): invitation to offer, offer, then counter-offer, silence, then attempt to revive acceptance of original offer.  Offeree could not accept the original offer because there was no provision in the original offer to allow offeree to make a counter offer.

· Traditional Common Law: MIRROR IMAGE RULE – If “acceptance” that does not assent to the offer is a rejection and counteroffer because it manifests unwillingness of the offeree.  See flow chart from class notes.

· RS §38: If offer invites a counter offer, then a counteroffer is not a rejection OR if offeree manifests an intention to take it under further advisement, then it is not a rejection.

m. Leonard Pevar Company v. Evans Products Co. (1981): Plywood case, battle of the forms; parties made agreement followed up by written confirmations with express conditions UCC 2-207.

· If the jury finds that there was an oral agreement, that agreement would nullify the express conditions in the written confirmation and the additional terms would be subject to 2-207(2)

· If there was no oral agreement, lack of assent to the express conditions means that the parties never had a contract.

· The conduct of the parties may be sufficient to show that a contract exists and the additional terms would be left out and the contract would consist of the terms on which the writing agreed and gap-fillers. 2-207(3).

D. Termination of Offer:  Destruction of Power of Acceptance.

General Rule: RS – Methods of Termination of Power of Acceptance:  An offeree’s power of acceptance may be terminated by:

a. rejection or counter-offer by the offeree, or

b. lapse of time, or

c. revocation by the offeror; or

d. death or incapacity of the offeror or offeree.

In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

1. Dickinson v. Dodds: D sells property third party after giving P a time ultimatum for acceptance.  RS 42, 43; Power of acceptance terminated when the offeree receives direct information that offeror no longer intends to contract, or receives reliable indirect information that offeror no longer intends to contract and the offeror takes definite action inconsistent with an intention to enter into a proposed contract.

E.  Irrevocable Offer: Nondestructible Power of Acceptance

1. Humble Oil & Refining v. Westside Invest. Corp. – Option, consideration tendered for keeping the power of acceptance open.  Rule:  Negotiation before acceptance of an option does not repudiate the option contract; If the original offer is an irrevocable offer, creating in the offeree a binding option, the rule that a counteroffer terminates the power of acceptance does not apply. 

· RS §45 -- partial performance creates an option contract 

· RS §63 – mailbox rule does not apply to option contracts, 

· RS §87 – Option contract defined

·  UCC 2-205 – offer by a merchant in a signed writing is not revocable for lack of consideration during time stated or a reasonable time, not to exceed 3 months

· Option contract does not terminate upon the death of the offeror.

2. Petterson v. Pattberg – P attempts to pay D for realty; D stands behind his door and refuses to let P accept the offer, effectively revoking prior to acceptance by performance.  Old rule:  An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.

Acceptance in mail, then rejection sent otherwise and received prior to acceptance, offeror has option to enforce acceptance or rejection.  Rejection sent first, whatever is received first, acceptance or rejection, is effective.

3. Marchiando v. Scheck

a. Once part performance has been tendered in a unilateral contract, then the offeror cannot revoke until a reasonable time has lapsed and the creation of the contract is conditional offeree’s completion of performance 

· Restatement §45
· UCC 2-206
b. What constitutes partial performance sufficient to constitute an option contract is a question for the jury.

2.Insufficient or Defective Formulation of Agreement: Indefinite, Incomplete, and Deferred Terms

A. Indefinite Agreements

1. Varney v. Ditmars – D tell P in indefinite terms that if he continues to work until the new year, P will get fair share of profit.

· Rule: indefinite material terms of a promise is no basis for a contract.  Terms need be certain and explicit.

· UCC 2-204(3) applied by analogy to non-goods to uphold the contract (two prongs), or use RS §33 to invalidate the contract.

2. Lefkowitz v. Great Minneapolis – one of the dollar purchases invalid because of indefinite pricing; the second one valid because of definite price terms.

B. Incomplete and Deferred Agreement

1. Metro-Goldwyn-Mayer, Inc. v. Scheider – D claims no contract due to an indefinite starting date of filming of television series.

· Where the parties have completed the negotiations in regards to the  essential elements and have begun performance on good faith, understanding that unsettled terms will be agreed upon on a future date, the court will fill in the gaps based on industry custom, usage, prior relationships, etc.

2. Joseph Martin, Jr., Delicatessen, Inc. v. Schumacher – D sought to enforce a lease provision which stated that the lease may be renewed at a rental “to be agreed upon.”

· Rule: a mere agreement to agree, in which a material term is left for future negotiations, is unenforceable.

3. Oglebay Norton Company v. Armco, Inc. – Both parties contracted for the shipping of steal, had a 30 year relationship, and had agreed to be bound for a contract through 2010.

· Established a way to determine fair market value

· This case is not a sale of goods.

· When intent to be bound is shown in a prior course of dealing, a court may fix a reasonable price for a contract.

· 2-305 – gap filler for open price term

· 2-308 – for absence of place of delivery

· 2-309 – absence of specified time of delivery

· 2-314 – absence of specified time of payment

· 2-315 – Implications of a warranty provision

