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Civil Procedure II Outline

I.  PERSONAL JURISDICTION

A.  Pennoyer v. Neff

1.  General comments

· Due Process Clause --- Theory of personal jurisdiction is advanced by the notion of co-equal sovereign states v. due process.

· Collateral attack --- launched after a judgment in a different court system claiming lack of personal jurisdiction only.  Lock of PJ is the only charge – no decision on the merits.  Derived from Full Faith and Credit Clause --- states must give full faith and credit to actions from another state, i.e. drivers license, marriages, judgments, etc.  For FF&C, state must have PJ and SMJ.

· Special appearance --- assert lack of jurisdiction without giving the court jurisdiction (doesn't count as an appearance).  Doing this waives a collateral attack later.

· Limited appearance --- for in rem jurisdiction, come and defend the suit limited to the value of the property without giving the court personal jurisdiction.

· Exception --- divorce when only 1 party is subject to PJ of the court.  Not good for $$$ payments.


2.  In rem jurisdiction 

· Over the person ONLY to the extent that they have property in the state at the time the action is filed.

· Limited to value of property in that state.

· Jurisdiction made by attaching property.

3.  In personum jurisdiction

· Over the person by:

1.  Subpoena

2.  Waiver – consent

3.  Appearance

· Complete jurisdictional power over the person (as opposed to in rem)

4.  Notice (not PJ).

· Published notice O.K. for in rem jurisdiction only.

· By service for in personum jurisdiction.

· Outside the state: just because you serve notice doesn’t mean you have PJ.

5.  Harris v. Balk  (page 84)

· Collection of judgment money from some other guy who owed loser money.  Attach this debt under in rem jurisdiction.

6.  Consent 

· For individuals, may be implied by statute like motor vehicle laws – statute states that when you drive on a state's roads, you are giving consent to PJ for any accidents.

*****Reorganize into presence, notice, and consent.****

B.  International Shoe Co. v. Washington

1. General v. specific jurisdiction.

· General jurisdiction – courts can adjudicate anything against you if there are substantial contacts or presence.  No nexus needed.

· Specific --- courts can only adjudicate if there are certain minimum contacts and there's a nexus between the case and that state. 
2.  Certain minimum contacts ("if he be not present")

· If D not present, certain minimum contacts that do not offend traditional notions of fair play and substantial justice can give specific jurisdiction.

· Not a bright line, i.e. more subjective and flexible.

· Deals better with modern economic realities.  Replaced in rem jurisdiction doctrine from Pennoyer. 

· Get specific jurisdiction

3.
Reciprocity – the D must have voluntarily initiated the exchange

C.  Hanson v. Denckla, page 99

· Purposeful availment

D.  Shaffer v. Heitner


1.  Strikes down quasi in rem and in rem jurisdiction replaced by 


the Shoe test  

2.  Can't get in rem jurisdiction over stock in state of incorporation.  Replaces in rem with the Shoe test.  When the minimum contacts consists of property ownership, it must, like other minimum contacts, be related to the litigation.

3.  legislative jurisdiction v. judicial jurisdiction

· Legislative – what state's laws will be applied.

· Judicial – what state has the power to render judgment.

· Here, court gave Delaware legislative but not judicial jurisdiction.

4.  Might be in rem jurisdiction if no other jurisdiction is available.  That question has not been decided.


E.  Specific Jurisdiction – Modern Cases



1.  World-Wide Volkswagen Corp. v. Woodson

· Functions of minimum contacts  (can be waived)

· fairness and reasonableness to D ---- don't have to appear where it's distant or inconvenient.

· interstate federalism ……. Also discussed in Pennoyer.

· Forseeability

· Not sufficient for specific jurisdiction by itself but it can be relevant for determining whether D can be brought into court in another jurisdiction. 

2.  Asahi Metal Industry Co. v. Superior Court
· For minimum contacts, D must purposely avail himself of something from the forum state, e.g. advertising, marketing, service, etc.  Not enough to just put items in the "stream of commerce."  5-4 vote.

· Traditional notions of fair play are grounds here for not finding PJ.  The sale of Asahi parts goes to Taiwan and there is put on the motorcycle bought in California that is the subject of this controversy.  Here vote is 8-0.

· Here "substantial justice and fair play" is perhaps not a synonym for minimum contacts but an independent requirement for specific jurisdiction.  Here substantial justice defeats jurisdiction even though the majority was prepared to find minimum contacts.

3.  Burger King v. Rudzewicz

· Notion of substantial justice may allow the court to find jurisdiction when minimum contacts are missing.

· Defendant voluntarily accepted forum in Florida.  His quality and nature of contacts with the franchiser, not quantity, helped establish jurisdiction.

· Brennan's opinion suggests that minimum requirements of purposeful availment even if met, can be overruled by notion of fair play and substantial justice.

4.
FRCP 4(k)(1) – Territorial Limits of Effective Service (when 
service establishes personal jurisdiction)

· In Burger King, personal jurisdiction by the federal court was established because the state court could get jurisdiction.  4(k)(1)(a)

F.
General Jurisdiction

1.
Burnham v. Superior Court p. 150 (pedigree = constitutionality)

· Service of process within the state establishes personal jurisdiction (served + present).

· Divorce case here the wife needed to establish jurisdiction over the husband because she wanted property in another state.

· Distinguishes Int'l Shoe (i.e. minimum contacts) as being for absent defendants.

· Airplane case – service given when plane flew over state.

· See hypos on p. 157 note 5

2.
Kennerson v. Lindblade p. 147 (Note:  this is a district court 
decision)

· This case seems to establish some kind of hybrid general/specific jurisdiction.  General jurisdiction is arrived at through an extension of the specific jurisdiction doctrine established in Int'l Shoe.  The action didn't occur within the forum state – ergo no general jurisdiction.  But court claims general jurisdiction for purposes of the specific action.

· General jurisdiction can be established by continuous and systematic general business contacts with members of the forum state.

G.
Jurisdiction to Determine Jurisdiction


1.
Insurance Corp. of Ireland v. Compagnie des Bauxites

· Court can make discovery orders in order to determine jurisdiction – failure to do so can result in sanctions.

· Waiver Theory - Court reasoned that since personal jurisdiction is a waivable defense, a sanction establishing personal jurisdiction does not offend due process.

· Presumption Theory – Failure to comply with discovery orders about jurisdiction facts is an admission of facts and creates personal jurisdiction.

· Making a special appearance waives your right to collateral attack since you are conceding to the court's jurisdiction to determine jurisdiction.

· The doctrine of personal jurisdiction started as a federalism issue in Pennoyer.  Here it is changed into a personal liberty issue.   If federalism, then unwaivable.  Sourcing it in the Due Process clause makes it waivable.

H.
Jurisdiction By Consent


1.
Carnival Cruise Lines v. Shute p. 165

· Forum selection clause in cruise contract gave sufficient notice to establish jurisdiction by consent.

· Court gave three reasons:  1)  The cruise line has a special interest in limiting the forum  2)  Limiting the forum eliminates confusion about where to litigate  3)  Cost reduction

· But also a fairness test (though cruise line did not show bad-faith)

· Decision seems a bit anomalous though – plaintiffs admitted they had notice of the forum-selection clause – ordinarily this might not be so.

2.
Mullane v. Central Hanover  Bank & Trust (p. 171)

· Notice must be given such that it is reasonably calculated under all the circumstances to apprise interested parties of the pendency of the action.

· When notice is a person's due, process which is a mere gesture is not due process.

· This is a hybrid case

· Personal jurisdiction is established on the basis of necessity.  Who else could adjudicate these cases?  These trusts exist by virtue of state laws and so should be adjudicated by it's courts.

3.
Service of Process (Rule 4)

· Service of process constitutes notice but may not always establish personal jurisdiction.  Waiver would never establish personal jurisdiction.

· When receiving notice of option of waiver of service, usually good to sign it because it gives you more time to respond.

· When servicing notice with a process server, waiver isn't available and gets things moving faster.

· Service can be made by anyone not a party and at least 18 years old.  Rule 4(c)(2).

· Rule 4(d)(1) – Waiver of service doesn't waive personal jurisdiction or venue objections. 

· Rule 4(e)(1) – Can serve pursuant to the law of the state that the district court is located.

· Rule 4(3)(2) – Can serve by leaving it in person or at their house.

· Rule 4(k) – Service establishes personal jurisdiction when: 

· 4(k)(1)(a) – state court could establish personal jurisdiction (even if multiple districts)

· 4(k)(1)(b) –  Bulge provision applies to parties joined under Rule 14 or 19 (federal courts have jurisdiction if within 100 miles even if it crosses state lines)

· 4(k)(1)(c) – Federal Interpleader (§1335) – Means "please tell me who owns it."  Service establishes personal jurisdiction throughout the U.S. 
· 4(k)(1)(d) – A federal statute authorizes it (antitrust suits, securities suits, etc)

· 4(k)(2) – When no state can get jurisdiction under 14th Amendment and where there is a federal law question.  (i.e. foreign defendants can be served and personal jurisdiction thus established)  Need enough contacts in the U.S. not to run afoul of the constitution but not have enough contacts in any one state.

I.
Self-Imposed Restraints on Jurisdictional Power

1.
Long-Arm statutes – the establishment of jurisdiction beyond 
your borders.

· Crocker v. Hilton (p. 187)
· Long-arm statutes have to be consistent with Int'l Shoe and follow the law of the state.  The state cannot go beyond Int'l Shoe but it can go for less.
2.
Venue – Where litigation will take place.  Flows solely from 
statutory rather than constitutional sources.


When a case is removed to the federal court from state court, it 
is not subject to federal venue requirements, venue lies in the 
district encompassing the state court from which the case is 
removed.

· §1391:

· (a) – Diversity cases:  may take place where 1) any defendant resides if all defendants reside in the same state  2) or where substantial part of the events happened or property is located 3) or in any district where you can get personal jurisdiction over any defendant when the action commences if there's nothing else (this is rare)

· (b) – Non-diversity cases:  #'s 1 and 2 the same as above but for 3) in any district where any defendant can be found at the time of service (if nothing else).

· (c) – For corporations (generally) – Corporations shall be deemed to reside wherever it is subject to personal jurisdiction.  If there's more than one district in the state, they are considered to reside in all the state.

· (d) – Aliens can be sued anywhere.

3.  Declining Jurisdiction:  Transfer and Forum Non Conveniens

· Piper Aircraft v. Reyno (Scottish crash) - Read this case again before final exam

· § 1404(a) – may transfer (but only to district where it may originally have been brought) for the convenience of parties and witnesses in the interest of justice.  Transferred case takes with it the law of transferring state.

· §1406 – if no venue, court may dismiss or transfer to where it could originally have been brought. 

· §1631 – as for § 1406, but for PJ rather than venue.

· § 1407 – judicial panel for multidistrict consolidated pretrial proceedings (i.e. asbestos).  Options when ready for trial = stay here or go back from whence you came.

· Forum Non conveniens

· Federal – only applied to case involving foreign party , and only defendant can raise it.

· Piper Holding – adverse foreign law is not sole factor considered for forum non conveniens.  Look also to location of evidence, witnesses, etc. relating to justice and efficiency.  Also avoid unnecessary conflict of laws (i.e. US Courts trying to adjudicate with Scottish law).

II.
SUBJECT MATTER JURISDICTION


A.
Federal Questions (arising under federal law – see § 1331)



1.
Must be part of complaint, not defense.

· Mottley (train pass)

· Well-pleaded complaint

· Advantage – decision made at opening stages of law suit

· Disadvantage – can't always bring up federal issue in short and plain claim (but can't almost every action be construed to have a federal issue on defense?)

· OJ got narrow reading under § 1331; under appellate jurisdiction they had broader review.


· Merrell Dow (Bendectin birth defects)

· arising under is not simply in relation to, it must be a federal cause of action. 


B.
Diversity – see § 1332



1.
§1332

· 1332(a) $75,000 (legal certainty of recovery) exclusive of interests and costs AND between:

· Citizens of different states

Strawbridge – must have complete diversity, i.e. P cannot be from same state as any of Ds.

· Citizens of a state and citizens of a foreign state

· Citizens of different states and in which citizens of a foreign state are additional parties.

· An alien admitted for permanent residence = citizen of the state where domiciled.

· 1332(b) may impose sanctions if judgment returned < $75,000 but for diversity, $75,000 is based on amount prayed for.

· 1332(c) estates go with state of decedent.



2.
Punitive damages – may be included in $75,000 if:

· state law does not prohibit or limit such damages

· legal certainty of recovery

3.
§1359 – Parties collusively joined or made.

· No assignment if improperly or collusively made/joined to invoke diversity.

· Look to state law.

4.
§1441 – Actions removable from state court.

· §1441(a) – may remove if fed. court would have had original jurisdiction but removal limited to district where case was filed.

· §1441(b) – if federal question, may be removed regardless of citizenship of parties.  If diversity, may not be removed if any defendants are citizens of that state.

· §1441(c) – any separate and independent federal question is sufficient for removal and takes with it otherwise non-removable claims.

· §1441(e) – once removed, doesn’t matter if state ct. had no jurisdiction, only that fed. ct. would have had original jurisdiction.

· See also §1446 procedure for removal; §1447 procedure after removal

5.
Interpleader exception – minimal diversity, i.e. you can have P and D from same state as long as at least one D is from another state.

· §1441(a) – may remove if fed. court would have had original jurisdiction but removal limited to district where case was filed.

6.
Domestic relations exception – Ankenbrandt v. Richards 

Federal courts will not hear divorce, child custody, & alimony issues. However, tort action for child abuse is not domestic relations.

7.
Injunctions – determine if $75,000 requirement is met by looking at tests on page 231, note 1.

8.  Aggregation of claims to satisfy $75,000 requirement?

· single P with 2 or more unrelated claims against single D – YES

· 2 Ps with separate and distinct claims against single D – NO

· P1 > $75,000 and P2 < $75,000 against same D – P1 YES, P2 NO

· Multiple Ps or Ds with common undivided interests -- YES.

· Class actions – NO at least 1 P must individually claim > $75,000 (Snyder v. Harris)

9.  Counterclaims in fed. cts. 

· if compulsory, heard regardless of amt.  

· If permissive, heard only if > $75,000.

10. P v. D for $5,000; D counterclaims P for $75,000.  Can P remove?  No only Ds can remove.  Can D remove?  No, < $75,000.


C.
Supplemental jurisdiction – see § 1367

1.
Definition -- United Mine Workers v. Gibbs 

· Allows a claim otherwise failing to qualify for federal jurisdiction to be swept in with a qualifying claim when:

· entire case can be completely adjudicated AND

·  is derived from a common nucleus of operative fact.

· Does not apply if federal claim is dismissed before trial.

· Doctrine of discretion:  Power to hear does not mean that court HAS to hear.  See §1367(c) for factors.

2.  §1367

· §1367(a) – Power of supplemental jurisdiction if claim is so related to federal claim that they form part of the same case or controversy under Article III.

· §1367(b) – may not exercise supplemental jurisdiction over non-diverse joined parties.

· Established by Owens Equipment v. Kroger.  Iowa1 v. Nebraska; Nebraska enjoins Iowa2.  Iowa1 may not submit claim against Iowa2 --- i.e. Plaintiff may not bring claim which upsets diversity but D may.

· §1367(c) – May decline supplemental jurisdiction if:

· Novel or complex issue of state law.

· State claim substantially dominates.

· Federal question is dismissed.

· In exceptional circumstances, other compelling reasons.

· §1367(d) – For state claim that was dismissed from federal action, statute of limitations is tolled for the time action was pending + 30 days, i.e. the clock starts ticking 30 days after dismissal.  2 ways for this to happen – used discretion under (c) or power under (a).

· §1367(a) also allows supplemental jurisdiction over parties as well as claims.

· Finely v. U.S.  – sued U.S. and the county. Under §1346 – exclusive jurisdiction when U.S. is D.  Scalia said may not add county under supplemental jurisdiction but 1367 (a) overrules this.

· §1441(c) allows all claims joined with a federal question to be removed; probably unconstitutional; should be limited by 1367(a).

III.  Erie Doctrine


A.  Swift v. Tyson --- 1841, page 249



1.  Rules of Decision Act --- 28 U.S.C. §1652

· originally §34 of the Judiciary Act of 1789.  The law of the several states applies in civil actions except where there is contrary federal law.

2.  "Law of the several states" means state statutory law only – not common law, i.e. they may interpret state law also and apply their own federal common law.


B.  Erie Railroad v. Tompkins --- 1938, page 251.



1.  Problems with Swift:

· Forum shopping 

· Equal protection lacking between the state and federal cts. (uniformity)

· States could enact a statute to overturn federal common law.

· State courts used their own common law instead of federal common law.

2.  Issues

· Federalism 

· Separation of powers -- Beyond constitutional scope of federal power.

· Equal protection

· Statutory interpretation of the Rules of Decision Act.

3.  Erie was originally considered a constitutional interpretation case based on issues 1-3 but later was considered a statutory interpretation case based on issue 4.

4.  Holding:  no federal general common law; rather state common law and state statutory law are utilized in the fed. cts.


C.  Klaxon v. Stentor Elec. Mfg. Co. – 1941, page 258

-- applied Erie to conflict of laws (use the state's conflict of laws statute.)

-- dist. ct. of NY would use NY''s conflict of laws to determine which substantive law to apply.

D.  Guaranty Trust v. York --- 1945, page 262

-- Outcome determinative test – in conflict of fed. and state procedural laws, if fed. law will substantially effect outcome, apply state law.

-- makes federal procedural law that affects the outcome quasi-substantive.

E.  Ragan (page 266) --- when state and federal procedural laws directly conflict, go with the state law.

F.  Cohen et. al. (page 266) --- always applied state rules no matter how obscure or minor the rule.

G.  Byrd v. Blue Ridge Rural Electric Cooperative –- 1958, page 267.


Two-part test

· Is it bound up with the rights and obligations of the parties?  If so, go with state rule.

· If not, apply balancing test:

--- countervailing interests of federal judicial system







v.

--- York outcome determinative test


H.  Hanna v. Plumer --- 1965, page 270.

1.  Federal rules regarding practice, procedure, and evidence are to be applied unless not on point or unconstitutional or violate Enabling Act.  (Rules are presumptively unconstitutional).

2.  Otherwise, apply Erie's twin aims:

· Discouragement of forum shopping

· Avoidance of inequitable administration of the laws.

· But some courts apply Byrd's test here instead.

I.  Gasperini v. Center for Humanities --- 1996, handout.

1.  scales back Hanna by requiring a more restrictive reading of the FRCP .......... read the rule narrowly, e.g. Rule 59 did not explicitly state "shock the conscience" so don't apply it; instead apply state standard.

2.  Interpret FRCP in a way that does not conflict with state statutes if you can.

IV.  Respect for Judgments


A.  Claim Preclusion a.k.a. res judicata

1.  Definition

· Once a claim has come to rest in a final judgment, other "transactionally related" claims, asserted or not, are either barred (lose) or merged (win).  

· Final judgment

· Appeals – majority/federal rule – appeal does not affect finality of judgment for res judicata purposes

· Appeals – small minority rule – appeal does affect the finality of the judgment

· Administrative Determinations may be entitled to claims preclusive effect even though they are not final judgments

· Default judgments, summary judgments, 12(b)(6), directed verdict are all on the merits – See Rule 41(b) for dismissal rules (exceptions venue, failure to join, lack of jurisdiction)

· Last in time rule – Treinies v. Sunshine Mining U.S. 1939 p. 874

· Look to the judgment, not the underlying cause of action.

· Must be between same parties.  

· Searle Brothers v. Searle (Utah 1978) Privity – [subset of virtual representation] so closely related that they are virtually the same party – privity (example successor in interest; subrogation [insured/insurer]

· Saylor v. Lindsley (2nd Cir., 1968) – Berch "right decision, wrong reasoning" – Berch's reason – different parties – court – failure to post bond is not on the merits



2.  Goals:  efficiency, finality, consistency of judgments.

3.  "transactionally related" claims considerations from Restatement 2d:  

· Event or series of events related in time, space, origin, or motivation.

· whether they form a convenient trial unit

· treatment as a unit conforms to business custom or usage.

4.  Final judgment must be on the merits.

5.  Last in time judgment is the one honored under full claim preclusion.

6.  The res judicata law of the jurisdiction that issues the final judgment goes with the judgment for claim preclusion issues.

7.  If you want to protect a federal final judgment  from a subsequent state action:

· remove to federal ct. and move for SJ on the basis of claim preclusion OR 

· get injunction from fed. ct. according to 28 U.S.C. §2283 to stop the case. – best choice

· Raise res judicata as a defense in the state court – worst choice

8.  claims preclusion has a constitutional dimension under the "full faith and credit" clause, §1738.

9.  Martino v. McDonald's System, Inc.  (1979, 7th Cir.)

· No responsive pleading, so no Rule 13(a) compulsory counterclaim but there is a C/L compulsory counterclaim

· Compulsory Counterclaim Rule – Rule 13(a) – if transactionally related, must raise unless another pending action or no personal jurisdiction

· Res Judicata – cannot affect rights granted by prior judgment – applies b/c consent decree is a judgment on the merits

· Car accident hypo – P v. D – D has two counterclaims – contributory Negligence and poor eyesight – D raises neither – in a suit over a subsequent accident D can raise P's eyesight


B.  Issue Preclusion a.k.a. collateral estoppel 




1)  Same Issue

- issue precluded if same or higher burden of proof in first case (i.e. criminal determines later civil)

-admission under Rule 36 does not have preclusive effect




2)  Issue actually litigated and determined

· Ill. Cen. Gulf RR v. Parks (Ind. App. 1979) – did not know basis of verdict, so no preclusion on the possible theories – if two or more basis for verdict, neither is precluded unless basis used is known (e.g. special verdict or general verdict with interrogatories)

· Default Judgment has no issue preclusive effect

· Extrinsic evidence may be used to determined which issues where decided – per Restatement (2d) of Judgments § 27 

· Rule 52(a) – bench trial – judge must make findings of fact – determines what was found but not what is essential 

· Issue of damages can probably be precluded

· "guilty" or "no contest" pleas in criminal cases do not have preclusive effect but the plea may be used as evidence




3)  an Issue essential to the judgment

· Halpern v. Schwartz 2nd Cir, 1970 – if two independent alternative grounds for verdict, neither is precluded.  Same rule as Restatement (Second) of Judgments but is the very small minority rule. This now applies only for bankruptcy cases in 2nd Cir.

· Winters v. Lavine 2nd Cir., 1978 – if two alternative grounds, both issues are precluded – majority rule.

· One test – if you can not appeal on the issue, then not essential – example you are the winner but lost an issue

4)  Parties – strangers not bound but may use against a party in the prior action

· Old rule – mutuality of estoppel – if one party may not use preclusion, the other may not either – not the law anymore

· Modern rule – strangers may assert issue preclusion against a party in the first suit but may not have an issue asserted against them:

a)  Offensive use of issue preclusion by stranger



f1

A   v.   B  - A wins



f2      C    v.   B  - c may use issue preclusion



- so if B loses in f1, he loses all subsequent cases but see final judgment note below but if B wins he still must defend f2,f3,f4 etc.

b)   Defensive use of issue preclusion by stranger



f1

A   v.   B  - B wins



f2      A   v.    C – c may use issue preclusion

c)   Parklane Hosiery Co. v. Shore 1979 S. Ct.



- offensive use of issue preclusion by stranger



- landmark case – kills mutuality in fed. cts.

5)  Final Judgment – see above

note – inconsistent verdicts in multiple cases against same defendant gives no issue preclusion effect  State Farm Fire & Casualty Co. v. Century Home Components (Or. 1976)  

6)  purposes – finality, efficiency, consistency

7)  note – issue preclusion verses U.S. applies only if same parties – mutuality rule still applies

C. Boundaries of Preclusion


1) Claim Preclusion – Federated Dept. Stores v. Moitie S. Ct. 1981

· If case on appeal and while on appeal a diff case changing the law – the new rule applies to the first case

· If case not appealed, and a diff case changes the law, the judgment in the first case cannot be opened – even if the diff case is directly related to the first case

· Res judicata is a "rule of fundamental and substantial justice, public policy and private peace"

· Removal ok even when no federal claims stated in the complaint if the complaint is artfully drafted to evade what is really a federal claim – Brennan dissents on this and therefore thinks res judicata should not apply

2)  Migra v. Warren City School District S. Ct. 1984 – p. 860

· State court judgment can preclude a later federal suit on federal civil rights if that is what the state court would do

· Could have brought civil rights claim in state court b/c states have concurrent jurisdiction over civil rights

· Fed courts will not look to state law if state law is unconstitutional or possibly if statute is designed to undermine state law

D.  Collateral Attack and Reopened Judgments



1)  Full Faith & Credit – Sources of:

F1
F2
Sources

State A
State B
U.S. Const. Art. IV §1 & 28 U.S.C. § 1738

State
Federal
28 U.S.C. §1738


Federal
Federal
[implicit – essential from nature of unitary federal court system]

Federal
State
U.S. Const. Art. VI – Supremacy Clause

Note – per Berch – Art. IV §1 Full Faith and Credit and § 1738 applies not just to final judgments but to "judicial proceedings" – hypo:


F1  A v. B


F2  B v. A  - under traditional reading of Full Faith & Credit Clause F2 may proceed until a final judgment comes down in F1 but Berch's untested theory is that F2 is barred b/c F1 is a "judicial proceeding"


Equity Decrees – Federal Equity Decree is enforceable throughout, but state courts may not be required to give full faith & credit  Practice Pointer – if Defense counsel, then probably do not want to remove to fed ct if facing a state injunction b/c a fed injunction is enforceable throughout USA

2)  Durfee v. Duke  S.Ct. (1963)  border dispute re is land in Mo or Neb


Doctrine – if no SMJ then Judgment is void but


Rule – if SMJ "fully and fairly litigated and finally decided" in f1 then full preclusive effect


Note – see #8 p. 875 – state may not declare title in land in other state – but may use comity

· So when can you collaterally attack?

1)  PJ – if D defaults

2)  if f1 would allow it [p.873 AZ allows collateral attack on SMJ]

3)  SMJ – if D defaults (?) 

4)  Fraud (?????)  if f1 would allow it to be opened?  What if f1 would not allow it?  Fraud is always listed as an exception, but is never used – no cases.




3)  Fauntleroy v. Lum, 1908 S.Ct. – Miss. views futures k as illegal gambling



F1

Miss.

A  v.  B   
-  A voluntarily dismiss, no res judicata


F2

Mo.

A  v.  B   -  Mo. applies but misreads Miss. law – A wins



F3

Miss.

A   v.  B   - A goes to Miss. to enforce the Mo. judgment – S. Ct. said that Miss. must uphold the Mo. judgment even though Mo. had clearly misread Miss. law




4)  Kalb v. Feuerstein S.Ct. 1940 – properly notified defendant who defaults may attack collaterally – based on state statute implication




5)  Hart v. American Airlines NY Sup. 1969, p.875

· can give more effect to judgment than f1 does (but not less)

· example – if f1 still requires mutuality of estoppel but f2 allows offensive issue preclusion

6)  Hilton v. Guyot U.S. 1896 - What about judgments from foreign countries? P. 876




a)  no full faith and credit

b)  comity – discretionary – look at fairness / due process in the foreign legal system




c)  reciprocity – would that country enforce a US judgment? I



If so, then we enforce theirs?




d)  treaty trumps reciprocity and comity

e)  Hilton – states not bound by it but may use comity and reciprocity voluntarily




     - note – Berch said Hilton should be binding on States








- one voice with foreign governments





- note – Hilton decided before Erie – what about diversity



7)  Re-opening Judgments – Rule 60(b)

· 60(b)(1) through (3) [fraud] – 1 year time limit

· 60(b)(4) through (6) – no time limit [reasonable]

· "fraud on the court" = egregious fraud – no limit

· "independent action" – was old way before Rule 60 – what does it mean now?  Does it even exist?  If so, are the standards different than Rule 60? – no time limit – see note 7, p. 886 – perhaps use to attack in different jurisdiction (ie different state)

· also, remember Rule 59(e) – easier but 10 day limit

· Rozier v. Ford Motor Co. (5th Cir. 1978)  Rule 60(b)(3) motion granted on appeal for fraud in responding to interrogatories [exploding gas tank cost/benefit]

· Johnson Waste Materials v. Marshall (5th Cir. 1980) Rule 60(b)(2) failed b/c did not use due diligence so not "excusable neglect" but 60(b)(5) granted – not "equitable" but Berch said not correct

V.  Joinder


A.  Joinder of Claim



1.  Counterclaims & Cross-Claims --- Rule 13.

a.  Counterclaims

· Compulsory when transactional nexus 13(a).

· F1 (Fed)

A v. B 
(pending)

F2  (State)
B v. A 
(same subject).

· A is not compelled to file counterclaim.  13(a)(1).

· How can A stop the F2 suit?  

--- Assert discretionary motion to dismiss or motion to stay.

--- 28 § 2283 injunction ("in aid of jurisdiction"?)

--- full faith & credit (Berch's untested theory) 28 § 1738.

· Permissive = no transactional nexus 13(b).

· Plant v. Blazer Financial Services, 1979 – page 895.

· ( brought truth in lending (T/L) suit against lender he never paid.

· If counterclaim is found compulsory, jurisdictional nexus is provided for §1367(a) supplemental jurisdiction claim.  If permissive, the counterclaim needs independent jurisdiction to get in ...... supplemental jurisdiction not available.

· Counterclaim > ('s claim allowed under 13(c).

· Recoupment doctrine --- allows set-off despite statute of limitations – can not set-off for more than ('s $$ claim.

-- ( v. ( for the debt

-- Statute for T/L (('s claim) has run but not for debt.

-- Court MAY allow ( to assert T/L recoupment claim. 

· If you are a (, bring every counterclaim you can think of.

· You may, with court's permission bring amended counterclaim for claim that matured or was acquired after original counterclaim, e.g. note matures later.  13(e).

· You may, with court's permission, request leave to amend counterclaim when justice requires.  13(f).

b.  Cross-Claims

· Transactional nexus with party on same side of "v." and on the same level.  13(g).



2.  Inpleader --- Rule 14.

a.  A v. B v. C 
B inpleads C.  

· B is 3rd party (; C is 3rd party (.  

· C must be liable at  least to B.

· A may assert claims against C subject to maintaining SMJ.  § 1367(b).

· Owen case – electrocuted by crane.  

· C may assert claims against A even if SMJ is not maintained.  § 1367(b).

· Can A counterclaim against C?

--- If literal reading of 1367(b) no but if you now consider A a 3rd party (, you can.

b.  Bulge provision – additional jurisdiction boundaries for 3rd parties under 4(k)(1)(b).

c.  Rule 14 tested under Erie and stands; that is 14 controls because it's right on point and purely procedural.

d.  Inplead within 10 days of serving an answer.

3.  Joinder of Claims ----- Rule 18 (as opposed to parties)

a.  Must already have asserted a claim against party under another rule before you can join, i.e. pile on some more claims.

b.  no transactional nexus or other limiting test.

c.  Although Rule 18 has broad scope, claims are limited by scope of §1367 SMJ and Rule 20(b) (or rule 21) discretionary severance.

4.  Joinder Inter-relation Hypo  [A = employer ; B = employee]

A 's Claims against B:

(1) indemnity







(2) damage to A's auto [related to (]

(3) Theft – unrelated to ( 

( v. A 

A inpleads B

(Rule 14)

1-0k

2) Not ok – not part of ('s claim 

3)not ok

But, R. 18 – 2) & 3) ok; however, SMJ for 2) not 3) per 1367(a) (nexus).  Also note 20(b) severance is possible.


(  v. A & B  A then cross-claims against B

 (Rule 13(g))

1 – Ok; 2 – Ok; 3 – not ok

Rule 18 – 3 ok but no SMJ

5.  Compulsory Joinder --- Rule 19

--- Can bring in a necessary party against their will subject to regular jurisdiction rules if you have PJ.

--- Joint and several liability is not enough to trigger Rule 19.

6.  Permissive Joinder --- Rule 20


--- transactionally related plus common question of law or fact.


--- ( may join if they choose (( may be unwilling).

7.  Misjoinder and Non-joinder --- Rule 21

8.  Interpleader ---- §1335

a.  Who property is it?

b.  Strawbridge does not apply, i.e. complete diversity is not required.  Rather, minimum diversity, i.e. 1 party from a different state.

c.  $500 threshold

d.  PJ and venue is throughout U.S.A.

e.  Can get injunction to suck other pending suits into this one.
9.  Intervention --- Rule 24  

Q – ask Berch if reciprocity can exist in the absence of a treaty

Q – Rule 60(b)(5) – what does it mean? Especially re Johnson Waste

Q – minimum diversity under §1335?  2 or more claimants OR just 1?

Q – Shoe ---- Replaced quasi in rem?

Q – VW --- interstate federalism --- has court rejected this now or rejected waiver of this?

Q – F1
P1 v. D
Theory A, B, or C – P1 wins.


 F2
P2 v. D   Same 3 theories.  

Issue preclusion?  Claims preclusion?

Q – Q #6 on page 831.  J's contr. negl. is precluded? What about neglignce of D?  

     
Is negligence a threshhold for a finding of contr. negl.? is it essential?



Affirmative Defense of Contrib. Neg. = counterclaim or must you state separately?

Q – Mutuality of Estoppel still applies to the U.S.A. as a party – is this just for offensive / parklane like preclusion or for defensive as well?



Hypo – 
F1 U.S. v. A – A wins






F2 U.S. v. B [A's partner] Can B use the F1 judgment defensively?
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