I. Complaint 

A. Short and plain statement etc. 8(a).*

*  Fraud or mistake with specificity/Conditions of the mind may be averred generally. 9(b) 

B. Needs to be filed to commence action. Rule 3 (see rule 5(e)) 

C. Service of complaint. Rule 4

1. has to be served within 120 days after the filing. 4(m)

D. Waiver of Service: 4(d)

1. P sends writing addressed to D requesting waiver of service. 4(d)(2)(A)

2. 1st class mail or reliable means. 4(d)(2)(B)

3. Copy of complaint attached. 4(d)(2)(C)   

4. Inform D of consequences. 4(d)(2)(D)

5. Date request was sent. 4(d)(2)(E)

6. D has at least 30 days to respond to request or 60 days outside U.S. 4(d)(2)(F)

7. If D returns waiver they have 60 days (90 days outside U.S.) from date of request to answer. 4(d)(3) 

E. Can’t send summons to anyone under 18. 4(c)

F. If P does not send request for waiver or the D does not return request* if the summons contains the appropriate information 4(a), then the clerk will sign and seal it 4(b).

*  If the D does not respond to waiver within 30 days they have to pay the costs of service. 4(d)(5)

II. Default

A. A party is required to respond to a complaint within 20 days of it being served.  Rule 12(a)(1)(A) for original complaint, and 12(a)(2) for cross-claims.  Or 10 days after a 12(b) motion 12(a)(4)(B).  If the party fails to meet these timelines judgement of default may be entered. 55(a).  The rule also applies to third party P’s and Cross and Counter claims.  55(d)  

B. The Clerk shall enter judgement if the party has: 55(b)(1)

1) never appeared or is not an infant or incompetent; and 

2) sum certain or computation can be made.  

C. The Court can enter judgement if:  55(b)(2)

1) The infant or incompetent is represented.  

2) Party never appeared.* 

3) Served 3 day notice to the party who has appeared.*





*  The judge may set aside a default judgement for good cause under 55(c) or in accordance with 60(b).

D. In order to appeal a default judgement there must not be any other claims pending unless the judge by express determination that there is no just reason for delay orders final judgement.  54(b) 

III. Pretrial Motions 12(b)

A. Rule 12(b)(6) is treated as a summary judgement provided under 56.  If 12(b)(6) is granted a party may amend their complaint once as a matter of course.  15(a)  

B. Disfavored claims 12(h)(1), means that the defense is waived if they are not included in a motion. 12(h)(1).  These are:  12(b)(2) lack of jurisdiction of the person, (3) improper venue (4) insufficiency of process and  (5)insufficiency of service of process.

C. Favored claims 12(h)(2) are:  12(b)(6) failure to state a claim, (7) failure to join a party indispensable pursuant to Rule 19, and (1) subject matter jurisdiction.     

IV. Answers

A. Time limits

1. A party has 20 days to answer the complaint 12(a)(1)(A) and cross claims 12(a)(2).  

2. If they make a pretrial motion they have 10 days from the denial of the motion 12(a)(4)(A).  

3. If they waive their service they respond 60 days after the date when the request was sent or 90 days if D was addressed outside the United States. 12(a)(1)(B)  

B. It must contain a short and plain statement 8(b).  

C. Denials:  

1. General denial 8(b), however, it can be subject to rule 11(b). (So be careful)

2. Specific denials 8(b), however, Averments which require responsive pleading if not denied are admitted 8(d).  

D. Affirmative Defenses 8(c)

1. The motions in 12(b) may also be included but watch out for disfavored claims. 

E. Alternative Defenses 8(e)(2)

1. They made be pleaded even if they contradict or are inconsistent. 8(e)(2).  

V. Rule 11

A. Requires a signature.  11(a)

B. Requires a reasonable inquiry. 11(b)

C. Tests:

1. It is not being presented for any improper purpose, such as to harass or to cause unnecessary delay or needless increase on the cost of litigation.  11(b)(1)

2. The claims, defenses, and other legal contentions therein are warranted by existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing law or the establishment of new law.  11(b)(2)

3. The allegations and other factual contentions have evidentiary support or, if specifically so identified, are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery.  11(b)(3)

4. The denials of factual contentions are warranted on the evidence or, if specifically so identified are reasonably based on a lack of information or belief.  11(b)(4)  

D. Initiated:

1. Motion

a. May be made separately from other motions or requests and shall describe the specific conduct alleged to violate sub. (b).  11(c)(1)(A)

2. Court’s Initiative 11(c)(1)(B)

E. Sanctions:  

1. May be imposed by the court upon the attorneys, law firms, or parties that have violated subdivision b.  11(c)

a. Absent exceptional circumstances a law firm shall be held jointly responsible for violations of committed by it’s partners, associates or employees.  11(c)   

2. Limited to what is sufficient to deter repetition of such conduct or comparable conduct by others similarly situated.  11(c)(2)

3. Attorney’s fees:  The court may award to the party prevailing on the motion reasonable expenses and attorney’s fees incurred in presenting or opposing the motion.  11(c)(1)(A)

4. Monetary Sanctions:  May be awarded with the exceptions below.  11(c)(2)

a. May not be awarded on the court’s initiative unless the court issues its order to show cause before a voluntary dismissal or settlement of the claims made by or against the party which is, or whose attorneys are, to be sanctioned.  11(c)(2)(B)

b. May not be awarded against a represented party for violation of (b)(2).  11(c)(2)(A)  

5. Safe Harbor Provision – Party shall not file or present motion to the court unless within 21 days after service of the motion the challenged paper, claim, defense, contention, allegation or denial is not withdrawn or appropriately corrected.  11(c)(1)(A)   

VI. Amended Pleadings rule 15

A. As a matter of right

1. Responsive Pleading: if response is necessary, amended pleading may be done any time before the responsive pleading is served.

2. No response required: 20 days after complaint is served. 

B. By leave of court

C. With written consent of adverse party

1. Freely given 15(a)

a. Actual Prejudice

b. At trial

D. Relation Back 15(c) 

1. Permitted by the law

2. Transactionally related to original complaint to relate back to the date that the original pleading was filed, prior to statute of limitations running.

3. Changes the party (not adding party) 

VII. Dismissals Rule 41

A. Voluntary Dismissals

1. By plaintiff 41(a)(1)

a. By notice: may be withdrawn anytime prior to answer or motion for summary judgement

b. By stipulation to dismissal

c. one time
d. Without prejudice
2. Court order 41(a)(2)

a. Counterclaim remains pending

b. Without prejudice, unless otherwise stated by court.

B. Involuntary Dismissal

1. On the merits

a. Failure to prosecute

b. Any dismissal not in rule 41

2. Not on the merits

a. Lack of jurisdiction

b. Improper venue

c. Failure to join a party

VIII. Summary Judgement

A. When? After expiration of 20 days from the commencement of the action or after service of motion for sj from adverse party.

B. If one party can show that there is no “genuine issue of material fact” and that he is entitled to judgement as a matter of law, he can win the suit without going to trial.

C. How shown (moving party does not have to present affidavits)

1. Movant may use affidavits containing personal knowledge of affiant, that would be admissible at trial.

2. Discovery materials.

D. Movant always bears burden of persuasion on issue of summary judgement. He must show the existing record contains no evidence that the other side will be able to prove an essential element of its case.  Celotex: movant does not support motion with affidavits or other similar material negating opponent’s claim. 56(a), 56(e)

E. Opposition: when a motion is made and supported as the rule provides, opposition may not rest on the mere allegations or denials of its pleadings but must, by affidavits or otherwise, set forth specific facts showing that there is a genuine issue for trial. 56(e)

IX. Discovery

A. Disclosure, Rule 26

1. Automatic rule 26(a)(1)

a. Names and addresses of those who have discoverable information. 26(a)(1)(A)

b. Documents and data, etc 26(a)(1)(B)

c. Computation of damages and basis for them 26(a)(1)(C)

d. Insurance agreements 26(a)(1)(D)

2. Expert Testimony rule 26 (a)(2)

a. Identity of persons who will be used to present evidence  26(a)(2)(A)

b. The written signed report must contain:  26(a)(2)(B)

1. credentials

2. opinions and basis for them

3. information considered by witness

4. exhibits

5. publications authored by witness in previous 10 years

6. compensation

7. list of other cases in which expert has testified in preceding 4 years

c.  The time when these are to happen are in 26(a)(2)(C)

3. Pretrial Disclosure rule 26 (a)(3) – CAVEAT: information in this section not subject to disclosure if used solely for impeachment.

a. Add’l witnesses not disclosed but may testify 26(a)(3)(A)

b. Witnesses to be deposed 26(a)(3)(B)

c. Evidentiary documents or evidence anticipated and potential evidence 26(a)(3)(C)

B. Scope of Discovery 26 (b)

1. Not privileged 26(b)(1)

a. If one claims that the information requested is privileged they must describe it without revealing the privileged info. 26(b)(5)

b. Protective Orders can be obtained if: 26(c)

i.            Makes a motion

ii. Good faith attempt to resolve the dispute.

iii. Good cause shown

iv. Justice required to protect person/party from annoyance, embarrassment, oppression, or undue burden or expense.  See rule 26(c) for further lists.

c. If a party wants to compel disclosure or discovery they will move under 37(a)(2).    

2. Must be Relevant 26(b)(1)

3. Is admissible at trial or will reasonably lead to admissible info. 26(b)(1)

4. It is not unreasonably:

a.  Cumulative 26(b)(2) 

b. duplicative  26(b)(2)

5. Not obtainable from some other source that is more convenient, less burdensome, or less expensive. 26(b)(2)

6. The party seeking it has not had ample opportunity by discovery in the action to obtain the information. 26(b)(2)

7. The burden or expense does not outweigh its likely outcome.  26(b)(2)

8. Not work product 26(b)(3)  

d. Some work product may be obtained through a showing that there is substantial need and it cannot be obtained from another means without undue hardship.  26(b)(3) 

e. Work product that is never discoverable are mental impressions, conclusions, opinions or legal theories of an attorney or other rep.  26(b)(3)  

9. Experts 26(b)(4)

a. Deposition of Testifying Experts: may depose anytime after the expert has provided the written report.  26(b)(4)(A).

b. Trial Preparation Experts may have to provide information through interrogatories or by deposition only as provided under 35(b) (physicians report is probably discoverable) or with the showing of exceptional circumstances in which it is impracticable to obtain from other means.  26(b)(4)(B)

c. Party seeking discovery is responsible for paying experts or share the costs with the other attorney in obtaining facts or opinions from expert. 26(b)(4)(C)

C. For supplemental disclosures see 26(e)

D. Sanctions for improper discovery behavior. 26(g)

1. Every disclosure must be signed. 26(g)(1)

2. Every discovery request, response or objection must be signed.  So that they certify that they are performing in good faith.  26(g)(2)

3. If a party acts in bad faith the court upon motion or its own initiative may impose sanctions.  26(g)(3)

X. Objections to Jury Instructions

A. Parties may file written requests

B. No party may assign error, unless they have objected to the instructions prior to them being given to the jury.

C. Opportunity will be given to object out of the presence of the jury.


XI. Judgement as a matter of Law

A. Directed Verdict: 

1. When: after one party has been heard, prior to the case being submitted to the jury.

2. The judge may grant a motion for directed verdict if there is no legally sufficient evidentiary basis for a jury to find for that party on that issue.

B. JNOV Rule 50

1. Movant must have made the motion in court.

2. Must file motion no later than 10 days after entry of judgement.

3. Alternative is to request new trial

4. If a verdict was returned, court may:

a. allow judgement to stand

b. order a new trial

c. direct entry of judgement as a matter of law

5. If no verdict is returned:

a. order a new trial, or

b. direct entry of judgement as a matter of law.

C. Conditional Rulings 50(c)(1)

1. If JNOV is granted, the ct also shall rule on a motion for new trial, and specify the grounds for granting or denying the motion for new trial.

2. If new trial has been conditionally denied, appellee on appeal may assert error in the denial.

3. If motion for judgement as a matter of law is denied, prevailing party may assert ground for new trial on appeal in case appellate court rules against trial court’s judgement. 

XII. New Trial: rule 59

A. Standard is lower than for a jnov; flawed procedures/verdicts 

B. Grounds can be all or part of the issues.

1. Conditional New Trials

a. Limited to damages: juries conclusion as to liability clear, but calculation of damages

b. Remittitur: judge orders new trial unless P concedes to damage reduction

c. Additur

C. Jury Trial 

D. Judge Trial: suits in equity

1. Court may open the judgement

2. Take additional testimony

3. Make new judgements of fact or law

E. Filing: within 10 days of entry of judgement 

F. Service of Affidavits: Opposing party has 10 days after service to file opposing affidavits (can be extended by court order).

G. Court: within 10 days may order a new trial and after a hearing, may grant motion for new trial for a reason not stated in the motion, at which time the court must specify grounds for doing so.

XIII. Relief from judgement or order

A. Reasons/time

1. mistake, inadvertence, surprise, or excusable neglect: within 1 year.

2. Newly discovered evidence previously undiscovered despite due diligence preventing motion under 59 (b): within 1 year

3. Fraud, misrepresentation, or misconduct by adverse party: within 1 year.

4. Void judgement: reasonable time

5. No longer equitable that the judgement should have prospective application: reasonable time.

6. Any other just reason: reasonable time.

B. Motion does not affect finality of judgement.

XIV. Appeal


A. Standard of Review

1. Deference – de Novo (Questions of Law; ex. Jury instructions; whether quantum of evidence has been complete for jnov)

2. No Deference – Clearly Erroneous (ex. Evidence rulings; prejudicial summation)

a. Arbitration: impossible to overcome

b. Jury Award: very difficult to overcome

c. Judge’s awards on factual findings: difficult to overcome; FRCP 52

d. Abuse of Discretion: Depends on facts of the case

3. Conditional Rulings

a. Combined motion for jnov + mnt, if judge rules in my favor, than 50c says also judgement for nt in case reversed on appeal.

b. If appeals ct overturns, then they look to what the lower court did on the mnt; and they most likely will go along with it.

C. Final Judgement Rule USC 1291

1. Liberty Mutual (page 752): Rule 54(b) must involve multiple claims or it does not meet 1291.  

2. Collateral Order Doctrine: for a small class of pre-judgement orders that finally determine claims of right separable from, and collateral to, rights asserted in the action, and that are too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated an interlocutory appeal is allowable if it meets the following 3 tests:

a. The order must conclusively determine the disputed question

b. It must resolve and important issue completely separate from the merits of the action

c. It must be effectively unreviewable on appeal.

D. Interlocutory Decisions USC 1292

1. Appeals: court of appeals has jurisdiction over interlocutory orders involving injunctions 1292 (a)(1).

2. Certified Questions 1292(b): for controlling questions of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation.

E. Harmless Error Rule 61

1. The trial court should disregard any errors that do not effect the substantial rights of the parties.

